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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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[Rotee: 


The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xww has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Bavli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 
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Introduction by the Editor-in-Chief 


The vastly expanded audience of Talmud study in our generation is a 
phenomenon of historical proportions. The reasons for this phenomenon 
are many, and include the availability of a wide array of translations, com- 
mentaries, and study aids. 


One outstanding example of such a work is the translation of the Talmud 
into modern Hebrew by Rabbi Adin Even-Israel Steinsaltz. The product 
of a lifetime of intense intellectual labor, this translation stands out in its 
uniqueness. 


But what can the interested student do if he or she does not comprehend 
the Hebrew, even in its modern form? Where is the English speaker 
who wishes to access this instructive material to turn? The Koren Talmud 
Bavli that you hold in your hand is designed to be the answer to those 
questions. 


This work is the joint effort of Rabbi Steinsaltz himself, his closest advi- 
sory staff, and Koren Publishers Jerusalem. It is my privilege to have been 
designated editor-in-chief of this important project, and to have worked 
in close collaboration with a team of translators and copy editors, artists 
and graphic designers, scholars and editors. 


Together we are presenting to the English-speaking world a translation that 
possesses all the merits of the original Hebrew work by Rabbi Steinsaltz 
and provides assistance for the beginner of any age who seeks to obtain 
the necessary skills to become an adept talmudist. 


To date we have completed the orders of Zera’im and Moed. Our work has 
been enthusiastically received by a broad and diverse audience. Particularly 
gratifying is the fact that many have chosen to use our text as the basis for 
the group study of Talmud. We appreciate the comments and suggestions 
from our readers the world over and are committed to improving future 
editions of the Koren Talmud Bavli on the basis of that input. Indeed, a 
second edition of our first volume, Berakhot, has already been released, 
incorporating much of the advice brought to our attention by our readers. 
We encourage you to continue to advise us of your experience with our 
work. 


Ketubot, Part 1, is the sixteenth volume of this project. It includes the entire 
original text, in the traditional configuration and pagination of the famed 
Vilna edition of the Talmud. This enables the student to follow the core text 
with the commentaries of Rashi, Tosafot, and the customary marginalia. It 


INTRODUCTION BY THE EDITOR-IN-CHIEF, RABBI DR. TZVI HERSH WEINREB 


xvii 


xviii 


This file may not be reproduced or distributed in any form without express permission from the publisher 


also provides a clear English translation in contemporary idiom, faithfully based 
upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features 
of the Hebrew edition, have been substantially enhanced and reproduced 
in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi Joshua 
Schreier, and through the unparalleled creative efforts of Raphaël Freeman and 
the gifted staff at Koren. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation of his 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 

Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 

Rabbi Tzvi Hersh Weinreb 

Jerusalem 5775 
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Preface by the Executive Editor 


Toward the beginning of tractate Pesahim (3a), the Gemara questions the Mishna’s use 
of the term or rather than the standard term leil when referring to the evening of the 
fourteenth of Nisan. The Gemara introduces a discussion of the value of euphemism 
and refraining from the use of crude language. It concludes that despite the impor- 
tance of euphemism, if the euphemism comes at the expense of clarity and requires a 
less succinct formulation, it is preferable to speak concisely. Only when the choice is 
between equally concise phrases is the euphemism preferred. 


In his peirush, Rabbi Steinsaltz’s language is both concise and aesthetic. While 
explaining often difficult passages, he avoids the temptation to over-explain, inviting 
the reader to study the Talmud with him rather than doing all the thinking in the 
reader's place. We have attempted to follow his path in translating and editing the 
Koren Talmud Bavii. 


My involvement in the production of the Koren Talmud Bavli has been both a privilege 
and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-lIsrael 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, with the day-to-day management 
of the project in the able hands of Dena Landowne Bailey, constitutes the publishing 
side of this partnership. The combination of the inspiration, which is the hallmark 
of the Steinsaltz Center, with the creativity and professionalism for which Koren is 
renowned and which I experience on a daily basis, has lent the Koren Talmud Bavli its 
outstanding quality in terms of both content and form. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, the editor- 
in-chief, whose insight and guidance have been invaluable. The contribution of my 
friend and colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has provided 
in all aspects of this project. In addition, I would like to thank Rabbi Jason Rappoport, 
managing editor; Rabbi Joshua Amaru, coordinating editor; and Rabbi Avishai Ma- 
gence, content curator, whose tireless devotion to this project has been and continues 
to be crucial to the continued success of this project. The erudite and articulate men 
and women who serve as translators, editors, and copy editors have ensured that this 
project adheres to the highest standards. 
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There are several others whose contributions to this project cannot be over- 
looked. On the Steinsaltz side: Meir HaNegbi, Yacov Elbert, and Tsipora Ifrah. 
On the Koren side: Rabbi David Fuchs, Rabbi Hanan Benayahu, Efrat Gross, 
Rachel Hanstater Meghnagi, Rabbi Eliahu Misgav, and Rabbi Yinon Chen. 
Their assistance in all matters, large and small, is appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5773 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz wow created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 


INTRODUCTION BY THE PUBLISHER XX1 


This file may not be reproduced or distributed in any form without express permission from the publisher 


e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 
approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with 


the Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication 
will be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
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Introduction to Ketubot 


Ketubot is the central tractate in the order of Nashim. It provides clarification of 
most of the matters that constitute the relationship between husband and wife: 
Conjugal relations, mutual obligations, and monetary arrangements between them. 
In a general sense it addresses the entirety of marital life. Due to the abundance and 
variety of the topics, which branch out into many different areas of halakha, the early 
commentaries called tractate Ketubot the miniature Talmud or the key to the Talmud. 


The marital bond is, from its inception, a sacred bond, which explains the fact that 
the term for betrothal is sanctification [kiddushin]. That bond can be terminated 
only by the death of one of the parties or by means of a special document, a scroll 
of severance. Violation of this bond by means of adultery engenders severe punish- 
ments administered both by man, i.e., execution by stoning or strangulation, and by 
Heaven, i.e., karet, besides fines and monetary penalties. 


At the same time, according to halakha, the relationship between husband and wife 
within the framework of marriage is founded upon a system of mutual commit- 
ments fashioned on the basis of provisions and arrangements agreed upon by the 
parties. This system of arrangements is set out in a contract formulated between 
the husband and wife or their representatives, the marriage contract [ketuba]. This 
ketuba is fundamentally a written [katuv] contract, and is characterized in that man- 
ner because it is, for all intents and purposes, the only written document that every 
person requires. Since the provisions between husband and wife are articulated in the 
marriage contract, it is clear that the discussion in tractate Ketubot is fundamentally 
a comprehensive analysis of the marital rights and obligations. 


The significance of the marriage contract is not merely as a practical apparatus regulat- 
ing married life. The Sages established that marital ties not regulated by a marriage 
contract do not constitute marriage at all. The fundamental difference between a 
casual relationship, licentious relations, and marriage is contingent upon both the 
existence of an agreement between the parties articulating their mutual commit- 
ments for the duration of their relationship and the arrangements governing their 
potential separation. Any marital relationship that is not regulated by a marriage 
contract is tantamount to a licentious relationship. 


The details of the agreement between husband and wife are like the details of any 
contract; both parties entering into marriage establish the provisions on the basis of 
which they intend to live their life together. Certain restrictions exist, as the marriage 
agreement, like any other agreement, cannot include stipulations that are against 
halakha, because of the principle: Anyone who stipulates a condition counter to what 
is written in the Torah, his condition is void. This includes stipulations that call for 
violation of a prohibition as well as those that abrogate obligations incumbent upon 
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the parties by Torah law. Furthermore, over the generations, a system of permanent 
provisions was instituted, which constitute the standard formula of the marriage 
contract. 


Although husband and wife can agree to abrogate certain details, or to add details 
and other arrangements, the standard marriage contract has a fixed configuration 
that establishes the guidelines for the marriage, unless additional provisions were 
stipulated. Analysis of these provisions, ranging from the commitments that stem 
from the marriage by Torah law to the various rabbinic ordinances, as well as the 
cases where the standard formula can be amended and the manner in which these 
changes are effected, constitute the primary topics of this tractate. 


Most of the provisions and arrangements in the marriage contract are universally 
accepted. However, the Sages of the Mishna and the Gemara disputed the details: 
Which provisions and halakhot are by Torah law and which are by rabbinic law; which 
provisions are compulsory for all and which of them are merely customary and can 
be amended. Fundamentally, the conclusion reached is that there is a distinction 
between provisions that govern interpersonal relations, which cannot be abrogated, 
and monetary agreements, even those by Torah law, which can be amended or 
abrogated at the agreement of the two parties. 


Based on Exodus 21:10, the obligations of a husband to his wife by Torah law are food, 
clothing, and conjugal rights. Food refers to the husband’s obligation to provide 
sustenance to his wife according to her needs; clothing, his obligation to provide 
her with garments; and conjugal relations, his obligation to engage with her in sexual 
relations at regular intervals. Also by Torah law, the husband is entitled to nullify 
certain vows taken by his wife. After her death he inherits her property, although not 
everyone agrees that this is by Torah law. By rabbinic law, the husband is obligated 
to pay his wife’s medical bills and to redeem her from captivity. 


The Sages instituted that the wife will perform certain tasks in the home as well as 
contribute to supporting the family. Income that the wife earns from work, as well as 
any profits accrued from property belonging to her, and any lost item that she finds, 
belong to the husband. The Sages also instituted ordinances relating to the rights 
of the woman after the ties between them are severed by means of divorce or death. 


One primary ordinance is the fixed sum of money identified as payment of the bill 
of divorce, which the husband is obligated pay his wife if he divorces her, or the heirs 
are obligated to pay the wife if she is widowed. For this payment, there is a distinction 
between a virgin, whose marriage contract is two hundred dinars, and one who is not 
a virgin, whose marriage contract is one hundred dinars. The husband is permitted 
to add to that sum any amount of money that he chooses, but he may not reduce the 
fixed sum. Ifhe does, that is tantamount to nullification of the marriage contract, and 
the couple’s relations are considered licentious and not marital relations. 


The early Sages instituted that all the husband’s property is liened to payment of 
the marriage contract. After the woman dies, the husband is obligated to bury her. 
After the death of the husband, the widow may continue to live in his house and be 
supported from his property for the duration of her widowhood. Likewise, there 
is a fixed condition that by the authority of the marriage contract, daughters born 
to the husband from this wife are supported from his property after his death, and 
sons born to this woman inherit the sum of her marriage contract in addition to their 
share in the inheritance. 


This system of marital obligations and rights is typically in effect in every marriage, 
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as even if a particular stipulation is omitted from the document, it is in effect as 
a stipulation of the court. However, the precise application of these provisions in 
different cases requires analysis. Similarly, the question arises: Which are the pro- 
visions that cannot be amended or abrogated, either due to their essence or because 
the Sages decreed that they cannot be changed or eliminated? And with regard to 
the provisions that can be amended, what is the legal way to effect this? 


Marriage is based on agreement, and as such, conflict is apt to arise between the 
parties. Quarrels or incompatibility require intervention of the courts or halakhic 
authorities only if the couple decides to separate. However, there are additional 
conflicts that require halakhic resolution. One example is when husband and wife 
each accuse the other that he or she violated the provisions of the agreement. These 
claims can be with regard to the marriage itself, e.g., when one of the parties claims 
that he was misled to the extent that he would not have agreed to marry had he been 
privy to that information. Cases where this problem arises after betrothal and prior 
to marriage are discussed in tractate Kiddushin; cases where this problem arises after 
marriage belong in tractate Ketubot. There are additional claims with regard to fulfill- 
ment of the provisions of the agreement between the parties, where each accuses the 
other of failure to fulfill the obligations. 


When these disputes come before the court, there are two stages to the halakhic 
deliberation. First, the court seeks to ascertain whether or not the claims are true. In 
this case, more than in any other agreement, there are various details that are difficult 
or impossible to ascertain. For example, if the husband claims that he discovered on 
the wedding night that his wife was not a virgin, there is rarely external testimony 
supporting either the husband's claim or the bride’s counterclaim. In order to resolve 
the dispute, the court must rely on general determinations with regard to the cred- 
ibility of the people and their claims. 


The second stage involves ameliorating the situation. Based on the severity of the 
claims of the husband or wife, there are different manners of resolution, e.g., annul- 
ment of the marriage; mandating that the husband divorce his wife, paying her mar- 
riage contract if he was the guilty party and not paying it if she was the guilty party; 
or imposing fines and penalties to compel fulfillment of the terms of the ketuba. 


All these topics, both in terms of whether certain actions are permitted or prohibited 
as well as with regard to the monetary ramifications of those actions, constitute the 
primary focus of tractate Ketubot. In addition, several related matters are discussed, 
e.g., the halakhot of lineage, victims of rape and seduction, and the halakhot of the 
slanderer. Typically, the Gemara addresses various tangential matters that arise in 
the course of discussion of these matters. 


There are three general sections in this tractate: The first deals with the halakhot of 
a virgin; her marriage, as a victim of rape, and as a victim of slander. The second 
explores the details of the standard provisions of the marriage contract. The third 
discusses the halakhot of the wife’s property and payment of the marriage contract. 
There are thirteen chapters in the tractate, the first five of which appear in the present 
volume. Typically, some address one defined issue and some address several, and 
some topics are discussed in several chapters. 


Chapter One deals primarily with the marriage of a virgin and the credibility of the 
husband and the wife with regard to the claim concerning virginity. 


Chapter Two deals with those cases where testimony is deemed credible from those 
whose testimony is typically not accepted, e.g., the testimony with regard to oneself 
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or his relatives, or the testimony of one disqualified from testifying, such as a slave 
or a maidservant. The chapter also discusses the halakhot of a captive. 


Chapter Three deals with the halakhot of a rapist and a seducer and analyzes the 
relationship between corporal and monetary punishment. 


Chapter Four discusses in general the mutual rights of father and daughter, husband 
and wife, and specifically the halakhot of the slanderer. The primary provisions of 
the marriage contract are also explained. 


Chapter Five discusses the details of the ordinances instituted with regard to the 
marriage contract and especially in cases where they alter the fixed provisions, either 
through mutual agreement or unilaterally. 
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This chapter deals primarily with the initial stages of marriage: The appropriate time, 
the marriage ceremony, and the monetary and ritual ramifications of the initial act of 
intercourse. Most of the questions analyzed are related to the halakhot of the marriage 
contract, specifically the marriage contract of the virgin. 


The sum of the marriage contract of a virgin is two hundred dinars, and of a non- 
virgin, one hundred dinars. A fundamental question relates to the definition of a 
virgin for these purposes: Is this a medical-biological definition or is it merely a 
legal definition? Is a virgin a woman whose hymen is intact, a woman who never 
engaged in intercourse, or a woman who never married? On a related note, who are 
the women with the presumptive status of a virgin, and who are the women who 
have lost that presumptive status? 


Various questions arise when a man marries a woman based on the assumption 
that she is a virgin and later discovers that she is not. His claim can be grounds 
for annulment, for reduction of the sum of the marriage contract, or for concern 
that the bride is forbidden to her husband as an adulteress. However, before these 
questions are analyzed, there is another fundamental problem: Was she or was 
she not a virgin when she married, and if she was not a virgin, how did she lose her 
virginity? Typically, there is no clear evidence or testimony in that case. There are 
instances where the woman admits that she was not a virgin, and there are instances 
where she explains the phenomenon in different ways. Therefore, it must be deter- 
mined to what degree are the claims of the woman deemed credible. In what cases 
is the claim of the husband deemed credible, and in what cases is the claim of the 
wife deemed credible? 


Stemming from these dilemmas, whose answers are largely dependent upon the 
credibility accorded to the husband’s claim, another series of dilemmas is raised, 
not directly related to the halakhot of the marriage contract but related to matters 
of lineage. In the case of an unmarried woman who was suspected or proven to 
have engaged in intercourse with an unidentified man, to what degree is she deemed 
credible to claim that the man was of unflawed lineage and therefore she is not dis- 
qualified from marrying a priest? Likewise, if she was impregnated by an unidentified 
man, is she deemed credible if she says that the father of the fetus is of unflawed 
lineage? 


These are the central issues raised in this chapter. However, in the course of clarifying 
them, difficulties with regard to the marriage ceremony are addressed. In addition, 
questions related to engaging in intercourse on Shabbat with one’s virgin bride are 
discussed, as well as questions relating to other prohibitions. 


Introduction to 
Perek | 
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Perek I 
Daf2 Amuda 
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Pim wawa my wana 


MI S HNA“4 virgin" is married on Wednesday" 


and a widow on Thursday." The reason 


for the former is that twice a week’ courts convene in the 
towns, on Monday and Thursday, so that if the husband had 
a claim concerning the bride’s virginity” when consummating 
the marriage on Wednesday night, he would go early the next 


day to court and make his claim. 


VIE TY INY APY 37 WK “73 
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amna 


GEMA 


did they say" that a virgin is married on Wednesday? It is 
because we learned in a mishna elsewhere (57a): If the time 
that the groom designated for the wedding arrived, and the 
wedding was postponed, and they were not married, the brides 


Rav Yosef said that Rav Yehuda said 
that Shmuel said: Due to what reason 


are entitled to eat from his food and, if he is a priest, eat teruma. 


TANT BWA MNI pap 2a ia? 
mew Tana amg 139- niai Ad 
Kean Dih 


One might think that if the designated time arrived on Sunday, 
and the wedding was postponed, he would provide her suste- 
nance beginning on Sunday. Therefore, we learned: A virgin is 
married on Wednesday. Until Wednesday, the designated time 


is not considered to have arrived, even if the original date was 
earlier in the week. 


Virgin - mana: Tosafot ask: Why doesn't the tractate begin 
with the definite article: The virgin, a style employed by the 
Mishna in other areas? The primary answer is that the definite 
article is employed only with regard to matters mentioned 
in the Torah, and the day set for the wedding of a virgin is a 
rabbinic ordinance. 


Wednesday - *¥9297 Di’: Tosafot write that this indicates 
that the wedding is performed during the day and not on 
Wednesday night. This is because frequently lengthy negotia- 
tions precede the signing of the marriage contract between 
the parties. In addition, in the case of wedding performed at 
night, the wedding celebration and feast would likely extend 
deep into the night, (Tiferet Yisrael). Due to these factors, there 
is concern that if the wedding is performed at night, it will not 
be consummated that night. 

The Ritva notes that use of the prefix /e, meaning to, instead 
of be, meaning on, alludes to the fact cited later in the Gemara 
that the wedding is postponed to Wednesday even if the time 
designated for the marriage was earlier in the week. The prefix 
in the variant reading in the Jerusalem Talmud is the more 
conventional be. 


And a widow on Thursday — an7 oih TIDY: The mishna 
does not specify why a widow is married on Thursday. Some 
commentaries explain that the reasons cited in the Gemara for 
this ordinance do not apply in all cases. That the Sages were 
assiduous in seeing to the well-being of Jewish women (5a), 
ensuring that her groom will rejoice with her three days, applies 
only if the groom has a profession. The other reason cited there: 
Since the blessing of procreation was stated to man on the sixth 
day of Creation, is not obligatory (Ramban; Ritva). 

The Ran writes that the main reason the Sages set a specific 
day for a wedding was for virgin brides, where there is concern 
that perhaps she committed adultery after betrothal and is 
therefore forbidden to the groom. Once that ordinance was 
instituted, additional reasons to establish a specific day for 
widows were suggested as well. However, since the primary 
ordinance was instituted for virgins, the Gemara does not 
elaborate on the ordinance instituted with regard to widows. 

The Ran, in his commentary on the Rif, writes that the Sages 
obscured the reasons for establishing these specific days to 
prevent people from taking them lightly, as the reasons do not 
apply in all cases. 


NOTES 


HALAKHA 


A virgin is married on Wednesday — Dih NKU mana 
97: In places where the courts convene only on Mondays 
and Thursdays, a virgin is married on Wednesday, so that if 
the groom has a claim concerning her virginity, he can go to 
court early the next day (Rambam Sefer Nashim, Hilkhot Ishut 
10:15; Shulhan Arukh, Even HaEzer 64:3). 


That twice a week - nawa onayaw: This ordinance that courts 
convene on Monday and Thursday i is one of the ten ordinances 
instituted by Ezra (Bava Kamma 82a). Prior to the institution of 
that ordinance, no courts convened in the towns at all, and 
people would rely on the courts in the big cities, or convene 
a court ad hoc when necessary. No flexibility was displayed 
with regard to this ordinance in order to facilitate greater free- 
dom in choosing a wedding day because of the significance 
accorded Ezra and his ordinances. There was concern that if 
one of his ordinances was revoked, others might follow (see 
Meiri). 


If the husband had a claim concerning the bride's virginity — 
pina mayo b mit OX: The early commentaries question this 

reason from a variety of perspectives. For one, the Gemara in 

several places states that promiscuity is uncommon. Why then, 
did the Sages institute an ordinance due to an uncommon 

phenomenon? 

They answer that when the Sages said that promiscuity 
was uncommon, they spoke with regard to specific cases, €.g., 
engaging in relations with one's sister's daughter or with a 
married woman. However, engaging in relations with a woman 
who is merely betrothed before marriage is sufficiently com- 
monplace to warrant instituting the ordinance (see Josafot 
and Rosh). 

The commentaries raise an additional question with regard 
to the validity of the claim concerning virginity in terms of 
rendering the bride forbidden to him. Even if he discovered 
that she was not a virgin, there is a compound uncertainty 
with regard to whether his bride is forbidden: There is uncer- 
tainty whether she engaged in relations before betrothal, in 
which case she is not forbidden to him, or whether she did so 
after betrothal, in which case she is forbidden to him. There is 
additional uncertainty, as, even if she engaged in relations after 
betrothal, it is uncertain whether she engaged in relations of 
her own volition or whether she was raped, in which case she 
would be permitted to him. In cases of compound uncertainty 
with regard to a prohibition, the ruling is lenient. Therefore, the 
woman should be permitted in this case. 

Therefore, Tosafot explain that the original ordinance set- 
ting the wedding of a virgin on Wednesday was instituted 
due to those women with regard to whom there is only one 
uncertainty, e.g., the wife of a priest, who is rendered forbidden 


to him even if she was raped, or a woman who was betrothed 
before she was three years and one day old, in which case it is 
clear that she engaged in relations after betrothal. Once the 
ordinance was in place, the Sages established it as the standard 
for all virgins. 

Rashi explains that the groom's claim that the wife is not a 
virgin does not render her forbidden to her husband. Rather, 
the expectation is that once the matter is publicized in court, 
perhaps witnesses will come and testify that she committed 
volitional adultery after betrothal. 

The Ritva explains that it is implausible that the Sages would 
institute an ordinance for the small minority of cases included 
in the explanation of Josafot. However, if Rashi’s reason is com- 
bined with theirs, that would provide sound basis for instituting 
the ordinance. 

The Meiri cites an opinion shared by several commentaries. 
They explain that the hope is that when the woman stands 
before the court, if she is guilty, she will admit that she com- 
mitted adultery. The Rashba rejects that opinion. The Meiri cites 
an additional consideration: There is a monetary aspect to the 
claim, as the groom is claiming that he agreed to a marriage 
contract of two hundred dinars based on the presumption 
hat she was a virgin. After discovering that she is not a virgin, 
he claims that the marriage contract should be for the one 
hundred dinars to which a non-virgin is entitled, or even that 
he betrothal was a mistaken transaction and the bride is not 
entitled to a marriage contract at all. 


Due to what reason did they say — 2% 717 2512: The commen- 
aries go to great lengths to explain the first version of Shmuel's 
comments, which ties the ordinance that a virgin marry on 
Wednesday to the time from which the groom is duty bound 
o provide for his betrothed, in an attempt to explain why the 
Gemara thought to connect the two halakhot, although it was 
ultimately rejected. 

According to the Rivash, Rav Yosef doesn’t think that the 
claim concerning virginity is a sufficient reason to institute an 
ordinance, and so he wanted to explain Shmuel’s position as 
follows: Since the Sages set a time after which the groom is 
obligated to provide for his betrothed, the wedding should 
take place on that day as well. 


191’ PID: KETUBOT:PEREKI:2A 7 
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HALAKHA 


So that the groom would exert himself in arrang- 
ing the wedding feast for three days - mju mw 
oy) nw mMypa: In places where the courts con- 
vene every day, a man and woman can marry on any 
day that he chooses, provided that he exerts himself 
for three days preparing the feast. Therefore, in many 
places it was customary for marriages to take place on 
Friday, after the groom had exerted himself sufficiently 
for the feast. However, if the bride and her family are 
willing to forgo the elaborate preparations, the three 
days apparently are not required, and that is in fact the 
custom (Rambam Sefer Nashim, Hilkhot Ishut 10:14, 19; 
Shulhan Arukh, Even HaEzer 64:3). 


If the time arrived on Sunday - Nawa INNA pa wy: 
Ifa date several months after the betrothal was set for 
the wedding, and that date occurred, for example, on 
a Sunday or Friday, the groom is not required to pro- 
vide for his wife from that day, since the wedding was 
postponed due to a rabbinic ordinance, as explained 
later in the Gemara (Rambam Sefer Nashim, Hilkhot 
Ishut 10:19; Shulhan Arukh, Even HaEzer 56:3). 


If the husband fell ill, etc. — 131 x17 abn: If a date 
was set for the wedding, and it was postponed due 
to unavoidable circumstances, e.g., the bride or groom 
fell ill or the bride began to menstruate, then the 
groom is not required to provide sustenance for his 
betrothed (Rambam Sefer Nashim, Hilkhot Ishut 10:19; 
Shulhan Arukh, Even HaEzer 56:3). 


LANGUAGE 

Began to menstruate [peirsa nidda] — T ADV: It is 
difficult to ascertain the meaning of the verb peirsa as 
it is employed here. There is a variant reading, peirsha, 
meaning separation or a discharge from the woman. 
Others suggest that it is taken from, or at least influ- 
enced by, the Greek andppvotg, aporrusis, meaning 
flow or leak. 
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NOTES 


After citing the statements above, Rav Yosef said in astonishment: 
Lord of Abraham," Shmuel makes that which is taught dependent 
on that which is not taught, using the latter to explain the former. The 
Gemara asks: Which is taught and which is not taught? Both this 
mishna is taught and that mishna is taught. The Gemara answers: 
Rather, Shmuel makes the halakha that is taught in the mishna here, 
whose reason is explicit," dependent on a halakha that is taught in 
the later mishna, whose reason is not explicit. Citation of the later 
mishna contributed nothing to the understanding of the mishna here. 


Rather, if it was stated, this is how it was stated: Rav Yehuda said 
that Shmuel said: Due to what reason did the Sages in the mishna say 
that a virgin is married on Wednesday?" It is so that if the husband 
had a claim concerning the bride's virginity, he would go early the 
next day to court and make his claim. The Gemara asks: But if that is 
the reason, let her marry on Sunday, as then too, if the husband had 
a claim concerning the bride’s virginity, he would go early the next 
day to court and make his claim. The Gemara answers: The Sages were 
assiduous in seeing to the well-being of Jewish women’ and insti- 
tuted that the wedding take place on Wednesday, so that the groom 
would exert himself in arranging the wedding feast for three days:" 
Sunday, Monday, and Tuesday, and on Wednesday, he marries her. 


The Gemara continues: And now that we learned that the reason for 
the ruling in the mishna that a woman is married on Wednesday is 
that the Sages were assiduous’ in this matter, then with regard to 
that halakha, which we learned in the later mishna: If the time 
arrived and they were not married, the brides are entitled to eat from 
his food and eat teruma, one may conclude: If the time arrived on 
Sunday," since he is unable to marry her because he is busy preparing 
the wedding feast, he is not obligated to provide her sustenance until 
Wednesday. 


Therefore, according to the same line of reasoning, if the husband fell 
ill," or if the bride fell ill, or in a case where she began to menstruate 
[peirsa nidda]™ and the wedding had to be postponed, he similarly 
need not provide her sustenance from the designated time, as he did 
not initiate the delay. 


Lord of Abraham - oma" mmy: The commentaries explain 
Rav Yosef's powerful reaction to “the statement of Shmuel in 
different ways. Some explain that he cited the statement as 
he originally heard it, and he wondered how to resolve the 
problem. Others explain that, as mentioned throughout the 
Talmud, due to illness, Rav Yosef lost his memory, and he was 
uncertain whether he cited the statement correctly. 

The answer of the Gemara is understood in various ways, 
based on these explanations. According to the first explanation, 
he Gemara proceeds to answer Rav Yosef’s question. According 
o the second explanation, Rav Yosef himself remembered that 
he statement that he cited was actually stated differently (see 
Rashba and Meiri). 


He makes the halakha that is taught, whose reason is 
explicit - KAVY WIDNT KIA on: Although the reason isn't fully 
articulated in the mishna, as no explanation i is provided why the 
marriage is on Wednesday and not Sunday, there is a reason 
cited: Ifthe husband had a claim concerning the bride's virginity 
when consummating the marriage on Wednesday night, he 
would go early the next day to court and make his claim. No 
reason is cited in the other mishna (Ramban; Rashba). 


Due to what reason did the Sages say that a virgin is mar- 
ried on Wednesday — wart ov new TANA max m1 29: 

Most commentaries explain that the question is: Why did the 
ordinance designate Wednesday as opposed to Sunday? It is 
implausible to suggest that Wednesday is merely an example 
and the same is true for Sunday. Were that the case, the mishna 
should have mentioned Sunday, which is earlier in the week. 
According to this understanding, when the Gemara suggests: 
Let her marry on Sunday, it is not an additional question 

but rather the conclusion of the first question (Rabbi Aha- 
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ron HaLevi). Others explain that the original question is: Why 
was Wednesday chosen and not any other day of the week? 
According to that explanation, there are two separate questions 
(Rivash; see Shita Mekubbetzet). 


The Sages were assiduous in seeing to the well-being of 
Jewish women - bgy” nia nap by oaan yw: The Ram- 
ban asks: Why is this ordinance specifically attributed to the 
well-being of Jewish women? Don't the men rejoice as well? 
He explains that this ordinance is said to benefit the woman 
because if the husband did not prepare the feast in advance, 
he would be occupied with the preparations during the days 
of celebration, and the bride would be left alone. 

The Ritva explains that the Sages sought to ensure that the 
groom would exert himself in arranging the wedding feast, 
since, as the Gemara later explains, he will be reluctant to make 
false accusations and have all his efforts go to waste. That is the 
reason his claim concerning virginity is accorded credibility. 


And now that we learned that the Sages were assiduous — 
IP! yw WYN: It appears that Shmuel was referring to the 
baraita where it is stated that the Sages were assiduous in 
seeing to the well-being of Jewish women and ensured that 
the groom would exert himself in arranging the wedding feast 
for three days prior to the wedding. He considered that to be 
the primary reason for the ordinance in the mishna, and he 
therefore explained the mishna to mean: If the time arrived and 
they did not marry. An opinion cited in the Shita Mekubbetzet 
suggests that Shmuel's statement itself is a primary halakhic 
source, as Shmuel was one of the first amora’im. 

With regard to the connection between the assiduousness 
of the Sages and the fact that the groom need not provide for 
his betrothed until Wednesday, Rashi explains that once the 


Sages instituted that the wedding must be on Wednesday, it 
is tantamount to circumstances beyond his control preventing 
him from marrying earlier in the week. Therefore, he is exempt 
from the obligation to provide support for his betrothed. 

The Ramban explains that were Wednesday designated 
merely to facilitate the groom's claim concerning virginity, the 
bride could contend that if that is the reason for waiting until 
Wednesday to marry, she should not have to forgo the support 
to which she is entitled. However, once there is an additional 
reason of which she is the beneficiary, that claim is baseless 
and the groom is exempt. 


The Ramban provides another explanation. If not for the 
statement of Shmuel, it could have been understood that 
there is a dispute between the mishna and the baraita. The 
mishna here holds that the only reason for the ordinance was 
the claim concerning virginity. Therefore, although the mishna 
stated that a virgin marries on Wednesday, the same is true for 
Sunday. However, according to the baraita with regard to the 
assiduousness of the Sages, a virgin marries only on Wednesday. 
Taken together, the reasons cited in the two sources lead to the 
conclusion that the tanna of the mishna is also of the opinion 
that a virgin marries specifically on Wednesday. 


She began to menstruate — 7) mpya: Based on this and 
other sources, the Rambam and the geonim maintain that it 
is actually prohibited to conduct a wedding ceremony if the 
status of the bride is that of a menstruating woman. Others are 
of the opinion that it is not prohibited, but the custom is not 
to do so, so that he will not be in seclusion with her while she 
is forbidden to him. The Meiri and others discuss this at length 
and tie this dispute to the fundamental dispute with regard to 
the nature of the wedding canopy. 
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And there are those who raised it as a dilemma: If the groom fell 
ill, what is the ruling with regard to his obligation to provide her 
sustenance? There, in the case where the designated time arrived 
on Sunday, what is the reason that he is exempt? It is due to the 
fact that he was forced to postpone the wedding by circumstances 
beyond his control. And here too, isn’t he forced by circum- 
stances beyond his control, and he should therefore be exempt? 
Or, perhaps there is a distinction between the cases. There, he 
was forced by an ordinance that was instituted by the Sages 
that a virgin marries on Wednesday, and they exempted him 
from providing for her until then. However, here, that is not the 
case. Therefore, despite the existence of circumstances beyond 
his control, he is not exempt from providing her sustenance due 
to his illness. 


And if you say that if he fell ill, he provides her sustenance at 
the time designated for the wedding, then if she fell ill, what 
is the ruling? Can he say to her: I am standing here prepared 
to wed you, and if you are not prepared, it is not my fault? Or 
perhaps she can say to him that his field was inundated," i.e., her 
illness is tantamount to a natural disaster that befell him, and he 
must nevertheless provide for her. 


And if you say that if she fell ill she can say to him that his field 
was inundated, if she became a menstruating woman and the 
wedding was postponed, what is the ruling? Is this too considered 
an unavoidable circumstance, like illness, and he must provide for 
her, or was this predictable? 


If she began menstruating at the time of her set period [vista], 
do not raise the dilemma, 


as it is clear that she cannot say to him that his field was inun- 
dated. Here, the circumstances were avoidable, and postpone- 
ment of the wedding is attributable to her. When you should raise 
a dilemma is in a case where menstruation began not at the time 
of her set period. What is the ruling there? Since it is not the 
time of her set period, it is comparable to the case of her illness, 
and she can say to him that his field was inundated. Or, perhaps 
since there are some women whose set period changes, it is 
avoidable, and its legal status is like menstruation at the time of 
her set period, and postponement of the wedding is attributable 
to her. 


Rav Ahai resolved" these dilemmas through a careful reading 
of the mishna: If the time arrived and they were not married, 
the brides are entitled to eat from his food and eat terumaa. It 
doesn’t teach: And the grooms didn’t marry, in the active form. 
Rather, it teaches: And the brides were not married," in the 
passive form. 


The Gemara asks: What are the circumstances described in the 
phrase: They were not married? If the brides postpone the mar- 
riage, why do they eat from his food and eat teruma? Rather, is 
it not referring to a case where they were compelled by circum- 
stances beyond their control in that manner, e.g., the bride falling 
ill or beginning to menstruate, and it teaches: The brides eat from 
his food and eat teruma, and his bad fortune is responsible for his 
situation. 


NOTES 


His field was inundated - 171 M5MADy: Based on Rashi's 
explanation that she is effectively saying to him that it is his 
misfortune that caused the postponement, the commen- 
taries ask: Why not say when he falls ill that her misfortune 
caused the postponement? Some explain that since the 
mitzva of procreation is incumbent specifically on the 
husband, any delay in the wedding is attributable to his 
misfortune. The Ramban and others reject this. 

Apparently, since he committed to marry her at a 
certain time, he incurs a monetary obligation. If the wed- 
ding is postponed, even due to circumstances beyond 
his control, it is like any case of monetary loss due to cir- 
cumstances beyond one’s control (Rabbi Aharon HaLevi). 


LANGUAGE 


Set period [veset] - nv; This term is employed through- 
out the Talmud and midrash in the sense of anything that 
works on a fixed schedule. It is especially employed in 
reference to a woman's menstrual cycle. Many scholars 
attribute the word to the Greek &80c, ethos, whose prin- 
ciple meaning is custom or habit. However, others assert 
that the word, at least in its specific meaning with regard 
to the menstrual cycle, is connected to the Aramaic vas, 
to be sullied. 


NOTES 


Rav Ahai resolved — xn 31 bw: Tosafot reject the Rash- 
bam's opinion that this is referring to Rav Ahai Gaon, the 

author of the She‘i/tot, as the amora Rav Ashi, who is cited 

in the Gemara as rejecting the resolution of Rav Ahai, could 

not have rejected the statement of one who lived several 

centuries after his death. There are variant readings (see 

Meiri), who cite the rejection of the resolution of Rav Ahai 

without attribution. Based on the Epistle of Rav Sherira 

Gaon, the reference is to Rav Ahai of Bei Hittim, who was 
one of the savora'im, a member of the post-amoraic gen- 
eration responsible for the redaction of the Talmud. 


It doesn’t teach: And the grooms didn’t marry [nasu], 
rather: And the brides were not married [nisu] - 1x3 x 
INDY x xx Pp xb: The early commentaries question 
how the Gemara determined that the term in the mishna 
is nisu, referring to the brides, and not nasu, referring to 
the grooms. After all, the mishna was written without 
vocalization. The Ritva answers, citing Rabbeinu Yitzhak, 
that had the groom been the subject of the sentence, 
it should have said nasa, in the singular, as in the first 
clause of the mishna it says: One gives the man twelve 
months, in the singular. Others determined that the bride 
is the subject from the continuation of the mishna: The 
brides are entitled to eat from his food. Had the grooms 
been the subject, it would have continued: The brides are 
entitled to eat from their food. The Rashba and the Rosh 
explain simply that since the Gemara is a record of study 
conducted orally, they were aware of the correct reading. 
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NOTES ——¥—¥—___—_—_- 
Actually | will say to you, etc. - 3) b XIN oiy: The 
eiri has a variant reading. First, the Gemara cites an unat- 
ributed response: Actually, | will say to you that in a case of 
unavoidable circumstances, she is not entitled to eat from 
his food, meaning that in a case where the circumstance 
came about due to the woman, he need not provide for her 
until the wedding. The Gemara then cites the statement of 
Rav Ashi: In any case of unavoidable circumstances, whether 
hey affect him or they affect her, she doesn't eat from his 
ood. The only case where she eats from his food prior to 
he wedding is when the groom made a conscious decision 
o postpone the wedding. 


Unavoidable circumstances have no legal standing with 
regard to bills of divorce — pwa Daix p: The early com- 
mentaries broaden the scope of this discussion and ask 
a more general question: In what cases do unavoidable 
circumstances have legal standing, so that a condition that 
was violated due to those circumstances is considered not 
to have been violated? 

With regard to stipulations in monetary agreements, 
some maintain that unavoidable circumstances have legal 
standing (Rashba). Others maintain that they do not (see 
Rabbi Aharon HaLevi). 

Others distinguish between different cases. In the case 
of a mutual agreement between two parties, a claim of 
unavoidable circumstances is not accepted in favor of one 
of the parties at the expense of the other. However, in a 
unilateral action, e.g., a gift, that claim is effective. Based 
on that approach, a claim of unavoidable circumstances 
should be effective in the case of divorce as well, as delivery 
of the bill of divorce is a unilateral action on the part of the 
husband. However, there are other reasons that the claim 
is not accepted in those cases. 

Others distinguish between conditions that require per- 
ormance of an action and conditions stipulating failure 
o perform an action, e.g., if | do not return. In the former 
case, failure to perform the action negates the transaction, 
regardless of the reason for that failure. However, in the lat- 
er case, since one sought to fulfill the condition and prevent 
he transaction from taking effect, the claim of unavoidable 
circumstances is effective, and his failure to fulfill the condi- 
ion does not activate the transaction (see Meiri). 


That there is no bill of divorce posthumously — v3 p1 
mn ans: The question is raised: What proof is there 
hat the reason it is not a divorce is that there is no bill of 
divorce posthumously and not that there are unavoidable 
circumstances? 

Some explain that were the intention to teach that failure 
o fulfill the condition due to unavoidable circumstances is 
not considered failure, the tanna should have taught the 
case: This is your bill of divorce from now if | did not return 
rom now until the conclusion of twelve months, where 
he bill of divorce would not be posthumous. The fact that 
he tanna did not teach that case indicates that the reason 
he bill of divorce is void is that there is no bill of divorce 
posthumously. 
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HALAKHA 


Unavoidable circumstances have no legal standing with 
regard to bills of divorce — 79934 DX jx: With regard to one 
who gave his wife a bill of divorce and stipulated that it will 
ake effect only if a condition is fulfilled, if the condition remains 
unfulfilled due to circumstances beyond his control, the divorce 
akes effect because unavoidable circumstances have no legal 
standing with regard to bills of divorce. 


The early commentaries (Rosh) rule, based on the Gemara in 
ractate Gittin, that this is the ruling only in cases involving nor- 
mal circumstances beyond one’s control. However, in extremely 
rare circumstances of that kind, even Rava would agree that the 
bill of divorce would not take effect. 


Although the Gemara here (3a) cites an alternative ver- 
sion of Rava’s statement, and the halakha is typically ruled in 
accordance with the latter version, the geonim and Rabbeinu 
Hananel note that in this case there are reasons for ruling in 
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Rav Ashi said: Actually, I will say to you:" In any case of unavoid- 
able circumstances, whether they affect him or they affect her, she 

doesn’t eat from his food, and the mishna is referring to a case where 

grooms postpone the wedding. And by right, the tanna should 
have taught: They didn’t marry, which would have established that 
grooms caused the postponement. And since the tanna taught the 

first clause of the mishna cited above in terms of a bride: The Sages 

give a virgin twelve months, it taught the latter clause in terms of 
a bride. Therefore, no inference may be drawn from the formulation 

of the latter clause. Only if the groom postpones the wedding is 

he obligated to provide sustenance for the women when the time 

designated for the wedding arrives. 


Rava said: And although delays caused by circumstances beyond his 

control exempt the groom from providing support to his betrothed 

at the time originally designated for the wedding, with regard to bills 

of divorce that is not so. Apparently, Rava maintains that unavoid- 
able circumstances have no legal standing with regard to bills of 
divorce." If one stipulated that the bill of divorce will take effect only 

with the fulfillment ofa condition, even if that condition was fulfilled 

due to circumstances beyond his control, the bill of divorce takes 

effect. 


The Gemara asks: From where does Rava learn this principle? If we 
say it is from that which we learned in a mishna (Gittin 76b) with 
regard to one who said to his wife: This is your bill of divorce, if I do 
not return from now until the conclusion of twelve months, and he 
died within those twelve months," the document is not a bill of 
divorce. Therefore, if she has no children from her deceased husband, 
the halakhot of levirate marriage would apply to her. The Gemara 
infers: If he died, that is when it is not a bill of divorce, since a 
divorce cannot take effect posthumously. By inference, in cases 
involving other circumstances beyond his control, e.g., if he fell ill, 
and therefore did not return, it is a bill of divorce and it takes effect. 
Apparently, if the reason for his failure to arrive is a circumstance 
beyond his control, the divorce takes effect. 


The Gemara refutes that proof. And perhaps, actually I will say to 
you that in the case where he falls ill it is also not a bill of divorce, 
and the mishna cited the case of death merely as an example of 
circumstances beyond his control. And the reason that example 
itself was chosen is to teach us that there is no bill of divorce 
posthumously." Even if the divorce is not conditional, and the 
husband simply states that it will take effect after he dies, it is not 
a valid bill of divorce. 


The Gemara asks: Does it come to teach that there is no bill of 
divorce posthumously? Wasn't it already taught in the first clause 
of the mishna (Gittin 72a) that if one on his deathbed said to his wife: 
This is your bill of divorce if I die," or: This is your bill of divorce if 
I die from this illness, or: This is your bill of divorce after I die, he 
said nothing. The bill of divorce does not take effect after his death. 


accordance with the first version. For one, the Gemara cites 
several sources that support the first version and are difficult 
according to the second. Furthermore, the discussion in the 
parallel Gemara in Gittin (34a) is according to the first version 
(Rambam Sefer Nashim, Hilkhot Geirushin 9:8; Shulhan Arukh, 
Even HaEzer 144:1). 


This is your bill of divorce. ..and he died within those twelve 
months — wan Wy ow Jina Mar... mM IA: The Rambam 
rules, in accordance with the unattributed mishna, that in the 
case of one who gave his wife a bill of divorce and stipulated 
that it would take effect only if he failed to return by a specified 
time, and he died within that period, the divorce does not take 
effect. The Ra’avad, cited by Rashba and the Tur, rules that the 
divorce takes effect, in accordance with the opinion of our 
Rabbis, who disagree with the unattributed mishna and in 
accordance with the opinion of Rav (Gittin 72a). Based on the 


dispute between authorities, the ruling in the Shulhan Arukh 
is that there is uncertainty whether or not she is divorced. 
Therefore, if her husband dies without children, this woman 
must perform halitza and may not enter into levirate marriage 
(Rambam Sefer Nashim, Hilkhot Geirushin 9:2; Shulhan Arukh, 
Even HaEzer 144:2). 


This is your bill of divorce if | die — 1m2 Ox PW At IA: With 
regard to one who said to his wife: This is your bill of divorce if 
| die, the Rambam rules, in accordance with the unattributed 
mishna, that the divorce does not take effect. The Ra’avad rules 
that the divorce takes effect, in accordance with the opinion of 
our Rabbis. In the Shulhan Arukh, the ruling of the Rambam 
is cited first, followed by a ruling introduced with the phrase: 
Some say, indicating that there is uncertainty whether or not 
the divorce takes effect (Rambam Sefer Nashim, Hilkhot Gei- 
rushin 9:12; Shulhan Arukh, Even HaEzer 145:1). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


ant ADDII OPANY KAYT 
[S12 PN) KUNI TAT wN 
DRY vox TPT 37 aK ADi 
PDI ID AD NIP NTUN NWT NIT 

voy ain sew Sw inate 


mea x DN pwoyn” carn KYN) 
Jina ng wT WY ow sy) KN 
KIM- A wa AD - WT wy ow 

AIPA 


Diang a Km KYT repr mg eat 
In» "ap 


NTON” amd sax eat stem KYN 
repr nip) pay pra WYDA KPN 
x70 PPE pa? pryn ADS NNN 
TON PRINT NT EMT MT” AT WK 

toma maw xd DRINY 


The Gemara answers: Perhaps it was necessary for the first clause 
to mention specifically the case of death, to exclude that which 
our Rabbis" said" and not to exclude the case of one who fell 
ill, as it is taught in a baraita: And our Rabbis permitted her to 
remarry, in a case where he died within the twelve months that 
he stipulated. And we said: Who are our Rabbis mentioned 
here? Rav Yehuda said that Shmuel said: It is the court that 
permitted the oil® of gentiles for consumption. In this regard, 
they hold in accordance with the opinion of Rabbi Yosei, who 
said: The time written in a document proves when it takes effect. 
The fact that a certain date is written in the bill of divorce indicates 
that one’s intention was that the divorce take effect from the day 
that it was written and delivered, not after his death. In any event, 
there is proof neither for nor against Rava’s opinion from this 
baraita. 


And rather, proof may be cited from the latter clause of the 
mishna. If a man says to his wife: This is your bill of divorce 
from now’ if I do not return" from now until the conclusion of 
twelve months, and he died within those twelve months, this 
document is a bill of divorce. This is the halakha in a case where 
he dies, and the same is true ifhe fell ill. If the divorce takes effect 
when his failure to return is attributable to death, the ultimate 
circumstance beyond his control, all the more so should it take 
effect if it is attributable to a less extreme circumstance. 


The Gemara rejects that proof: Perhaps the divorce takes effect 
specifically in the case where he died, because he is not ame- 
nable to have his wife happen before her yavam, his brother, if 
he had no children. However, if other circumstances beyond his 

control caused the condition to be fulfilled, where levirate mar- 
riage is not a consideration, his intention is that the bill of divorce 

will not take effect. 


Rather, proof may be cited from this case, where a certain man 
who said to the agents with whom he entrusted the bill of divorce: 
If I do not return from now until after thirty days have passed, 
let this be a bill of divorce. He came at the end of thirty days, 
before the deadline passed, but was prevented from crossing the 
river by the ferry" that was located on the other side of the river, 
so he did not come within the designated time. He said to the 
people across the river: See that I have come, see that I have 
come. Shmuel said: This is not considered to be areturn. Appar- 
ently, even if the condition was fulfilled due to circumstances 
beyond his control, the condition is considered fulfilled. 


NOTES 


Our Rabbis - mian: Rabbeinu Hananel explains that this is an 
appellation for Rabbi Yehuda HaNasi, redactor of the mishna, 
while others explain that the reference is to his grandson, Rabbi 
Yehuda Nesia (Rashba). 


To exclude that which our Rabbis said — 1»niatta mand: The 
commentaries ask: The Gemara could have learned to exclude 
that which our Rabbis said from the first clause of the mishna, as 
in the first clause, the bill of divorce is valid only if the husband 
said: From now, contrary to the opinion of Rabbi Yosei and our 
Rabbis, who hold: The time written in a document proves when 
it takes effect. 

The Ri Migash answers that the first clause is referring to a 
case where no specific date was written in the document. Rather, 
a more general time was written, e.g., the month or the year. 

The Ramban suggests the possibility that there is a distinc- 
tion between the opinion of Rabbi Yosei and the opinion of our 
Rabbis. According to Rabbi Yosei, even if the husband explicitly 
said: This is your bill of divorce after my death, which is the case 
in the first clause of the mishna, because of the time written 
in the document the bill of divorce takes effect. However, our 


Rabbis hold that in a case where one specifically stipulated that 
it will take effect after death, the bill of divorce does not take 
effect, as he merely wrote the document to ensure that she will 
not be subject to levirate marriage after his death. Only in a case 
where one stipulated that the bill of divorce will take effect if 
he does not return by a specific time, and he died and did not 
urn would the bill of divorce take effect, as in that case our 
Rabbis concede: The time written in a document proves when 
it takes effect. Therefore, the first clause does not exclude the 
opinion of our Rabbis. 


= 
D 


From now — vwy: There is a difference between a standard 
bill of divorce, in which the date is written, and one in which the 
man giving the bill of divorce to his wife stipulates that it will take 
effect from now. In the standard bill of divorce, the husband's 
intent is that the divorce will take effect only if the condition is 
fulfilled. However, in the latter case, where he specifies that it will 
take effect from now, his intent is that the divorce will take effect; 
he simply stipulated a condition to void it. Therefore, even if the 
condition remained unfulfilled due to circumstances beyond his 
control, the divorce takes effect. 


BACKGROUND 

The court that permitted the oil - KPR WT KPT A: 
The oil of gentiles was prohibited by an ancient decree. 
Some assert that the decree dates back to the time of 
Daniel, but everyone agrees that it is one of the eighteen 
decrees issued during the Second Temple period. Many 
generations later, when the Sages became aware that the 
decree was not observed by a majority of the people, it 
was repealed. Although initially the Sages were hesitant 
about instituting this leniency, it was eventually adopted 
as normative halakha (see Avoda Zara 35b). Apparently, it 
was the court of the grandson of Rabbi Yehuda HaNasi, 
Rabbi Yehuda Nesia, which judged during the first gen- 
eration of amora’im, that repealed the decree prohibiting 
the use of the oil of gentiles (see Rashi on Avoda Zara 35b). 
That is the court referred to in the Gemara by the words: 
And our Rabbis permitted her to marry. Some explain that 
any time the term our Rabbis is used, the reference is to 
the court of Rabbi Yehuda Nesia. 


HALAKHA 

From now if | do not return — NNa x DX vwy: With 
regard to one who said to his wife: This is your bill of 
divorce from now if | do not return within twelve months, 
and he dies within the twelve months, the divorce takes 
effect. Therefore, if her husband dies without children and 
the halakhot of levirate marriage apply, she must wait 
twelve months for the condition to actually be fulfilled 
before remarrying (Rambam Sefer Nashim, Hilkhot Gei- 
rushin 9:11; Shulhan Arukh, Even HaEzer 144:3). 


But was prevented from crossing the river by the ferry — 
x122 FPS: With regard to one who said to his wife: 
This is your bill of divorce from now if | do not return 

within thirty days, and due to circumstances beyond his 

control he was unable to cross the river and complete 

his return, the divorce takes effect, because unavoidable 

circumstances have no legal standing with regard to bills 

of divorce (Rambam Sefer Nashim, Hilkhot Geirushin 9:8; 

Shulhan Arukh, Even HaEzer 144:1). 
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NOTES 


Due to virtuous women and due to licentious women — 
nina owns niyy Dwr: Most commentaries explain that 
a virtuous woman is one who is concerned that perhaps 

there was some extenuating circumstance and she will 

therefore remain unmarried indefinitely, despite the fact 
that the failure of the husband to return was obviously due 

to circumstances not beyond his control and clearly the 

courts would permit her to remarry. In contrast, licentious 

women are those who remarry despite the clear impression, 
although it falls short of actual testimony, that the husband's 

failure to arrive is attributable to circumstances beyond his 

control (Tosafot; Ritva). 

The Rashba writes that a licentious woman is one who, 
without basis, resolutely concludes that her husband's fail- 
ure to arrive was not due to unavoidable circumstances, and 
she marries without seeking to ascertain the truth. 

Rabbi Aharon HaLevi and others explain that the term 
licentious is a misnomer, as the court permitted them to 
remarry. Relative to the virtuous women, who take spe- 
cial precautions to avoid any possible impropriety, these 
women are characterized as licentious. 
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The Gemara rejects that proof: And perhaps unavoidable cir- 
cumstances that are common and could be anticipated, e.g., the 
ferry is located at the other side of the river, are different, since 
he should have stipulated that exception when establishing the 
condition, and he did not stipulate it, he brought the failure to 
arrive upon himself. Although he regrets it now, at the time his 
intent was that even if the condition were fulfilled due to that 
circumstance, the divorce would take effect. In contrast, however, 
if the condition is fulfilled due to an uncommon circumstance 
that could not have been anticipated, the divorce would not take 
effect. 


Rather, Rava is stating a halakha based on his own reasoning. 
Circumstances beyond one’s control are not a factor in determin- 
ing whether or not a condition is fulfilled, and this is due to 
virtuous women and due to licentious women." The Gemara 
articulates: There is concern due to virtuous women is, as, if 
you said: Let it not be a bill of divorce, if the reason that the 
condition was not fulfilled was due to circumstances beyond his 
control, 


then sometimes, where he was not detained unavoidably but 
he fulfilled the condition willingly to effect the divorce, and 
the wife thinks that he was detained unavoidably, she will sit 
deserted, forever unable to remarry. And the concern due to 
licentious women is, as, if you said: Let it not be a bill of 
divorce, then sometimes, when he was detained unavoidably 
and she thinks that he was not detained unavoidably, she goes 
and remarries. And the result will be that the bill of divorce 
is void, and her children from the second marriage will be 
mamzerim, products of an adulterous relationship. 


The Gemara questions the following premise: By Torah law, a 
condition that is unfulfilled due to circumstances beyond one’s 
control is considered fulfilled, and it is merely by rabbinic ordi- 
nance that itis deemed unfulfilled: And is there a matter’ where 
by Torah law it is not a bill of divorce, but due to virtuous 
women and due to licentious women we permit a married 
woman to others? 


The Gemara answers: Yes, it is within the authority of the Sages 
to institute an ordinance freeing the woman from the marriage, 
as anyone who betroths a woman, betroths her contingent 
upon the agreement of the Sages, and in certain cases, such as 
those mentioned above, the Sages invalidated his betrothal" 
retroactively. 


NOTES 


And is there a matter — 91 x3» 121: The commentaries ask: 
Why is this difficulty not raised earlier, before the reason for 
Rava's opinion is analyzed? Some suggest that at that stage the 
thinking was that although the fact that unavoidable circum- 


stances are halakhically significant is derived from 


in the Torah with regard to a betro 


hed 


he passage 
young woman who 


the Talmud, and is not a panacea to be applied in every case 


tha 
ad 


on 
(Ra 


a problem arises, even if the problem is a severe one, e.g., 
eserted wife. 

any early commentaries state that this solution is applied 
y in cases where there is a bill of divorce of some kind 
mban; Rashba; Rabbi Aharon HaLevi). The Meiri proves 


Rashi goes a step further and asserts that the betrothal takes 


effect only when the Sages actively ratify it. Apparently, tha 
the opinion of Tosafot, who explain that this is the reason t 


the groom adds, when reciting the formula of the betrothal: 


tis 
hat 
In 


accordance with the law of Moses and Israel, which acknowl- 


edges that the betrothal takes effect in accordance with 


he 


was raped (Deuteronomy 22:25-26), perhaps Rava holds that 
the claim of unavoidable circumstances is not relevant in all 
cases, and it has no legal standing with regard to bills of divorce. 
However, once it became clear that Rava holds that it is only by 
rabbinic law that those circumstances are ignored, and the bill 
of divorce is ruled effective, the question is raised: How can the 
Sages rule that a woman married by Torah law is divorced? 


The Sages invalidated his betrothal - WTP par nyypax 
ya: This halakha that the Sages retroactively invalidated the 
betrothal is applied only in a few specific cases throughout 
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tha 


in certain cases, when halakhic problems arise with regard 


to the betrothal itself, the Sages used this procedure to invali- 


date it. 

The early and late 
precise mechanism 
betrothal retroactive 
betroth a woman and 
on the approval of hi 
there is an implicit s 


r commentaries discussed at length the 
hrough which the Sages invalidate the 
y. Some explain that just as a man can 
stipulate that it will take effect contingent 
s father, so too, in every act of betrothal 
ipulation: This betrothal will take effect 


contingent upon the approval of the Sages, or on the condition 


that the Sages do no 


object to it (Ritva). 


provisions of both Torah and rabbinic law. 


The explanation in Sefer Hafla‘a is tha 


there are two comple- 


mentary mechanisms mentioned in the Gemara that together 


resolve potential difficulties. On the on 
explain how the Sages can invalidate tl 


e hand, it is difficult to 
he betrothal by render- 


ing the money with which the man betrothed the woman, 
which is no longer in existence, ownerless retroactively. On 
the other hand, there is the concern that certain people will 


not make their betrothal contingent on 


rabbinic approval. The 


combination of both mechanisms facili 
betrothal in all cases. 


ates invalidation of the 
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Ravina said to Rav Ashi: That works out well if he betrothed her 
with money," as in that case, the courts could declare the money 
ownerless, and one cannot betroth a woman with money that is 
not his. However, if he betrothed her with intercourse, what can 
be said? Rav Ashi answered: The Sages rendered his intercourse 
licentious intercourse. 


Some say, to the contrary, that Rava said: Just as with regard 
to postponement of a wedding due to circumstances beyond his 
control, the groom is not obligated to provide sustenance for his 
betrothed, the same is true with regard to the matter of bills of 
divorce. The Gemara concludes that apparently Rava maintains: 
Unavoidable circumstances have legal standing with regard to bills 
of divorce." 


The Gemara raises an objection from a mishna (Gittin 76b): With 
regard to one who said to his wife: This is your bill of divorce if I 
do not return from now until the conclusion of twelve months, 
and he died within those twelve months, the document is not a 
bill of divorce. The Gemara infers: If he died, that is when it is not 
a bill of divorce, since a divorce cannot take effect posthumously. 
However, in cases involving other circumstances beyond his control, 
e.g., if he fell ill and therefore did not return, it is a bill of divorce 
and it does take effect. 


The Gemara answers: Actually, I will say to you that in the case 
where one falls ill it is also not a bill of divorce, and death is merely 
an example of circumstances beyond one’s control. And the fact that 
the mishna cited that example itself teaches us that there is no bill 
of divorce posthumously. 


The Gemara asks: Does it come to teach that there is no bill of 
divorce posthumously? Wasn't it already taught in the first clause 
of that mishna? The Gemara answers: Perhaps it was necessary for 
the first clause to mention specifically the case of death, to exclude 
the opinion of our Rabbis. 


Come and hear an additional proof from the latter clause of that 
mishna: If one said: This is your bill of divorce from now if I have 
not returned from now until the conclusion of twelve months, and 
he died within those twelve months, then this document is a bill 
of divorce. What, is it not that the same is true if his failure to 
return is due to the fact that he fell ill? The Gemara rejects that proof. 
The divorce takes effect specifically in the case where he died, and 
he wrote the bill of divorce because he was not amenable to have 
his wife happen before her yavam, his brother, for levirate marriage 
if he had no children. However, in cases where that is not a consid- 
eration, if other circumstances beyond his control caused the condi- 
tion to be fulfilled, his intention is that the bill of divorce will not 
take effect. 


Come and hear an additional proof from the case of a certain man 
who said to the agents with whom he entrusted the bill of divorce: 
If I do not return from now until thirty days have passed, let this 
be a bill of divorce. He came at the end of thirty days, before the 
deadline passed, but was prevented from crossing the river by the 
ferry that was located on the other side of the river, so he did not 
come within the designated time. He said to the people across the 
river: See that I have come, see that I have come. Shmuel said: It 
is not considered to be a return. Apparently, even if the condition 


was fulfilled due to circumstances beyond his control, the condition 
is considered fulfilled. 


The Gemara rejects that proof: Perhaps unavoidable circumstances 
that are common and could be anticipated, e.g., the ferry being 
located at the other side of the river, are different, since he should 
have stipulated that exception when giving his wife the bill of 
divorce. And since he did not stipulate it, he brought the failure 
upon himself. 


NOTES 
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form an action performed as a mitzva into a trans- 


gression? (see Tosafot). 
betrothal with a betro 
that the Sages retroac 


hal document, some e 


who signed the document (Tashbetz). 


With regard to invalidation of 


xplain 


ively disqualify the witnesses 


Unavoidable circumstances have legal standing 
with regard to bills of divorce — 79°32 DN wr: A 
related dilemma is raised in the Jerusalem Talmud 
with regard to betrothal: If a man stipulated that 
his betrothal is contingent on fulfillment of a cer- 
tain condition, and the condition was not fulfilled 
due to circumstances beyond his control, is the 
betrothal nevertheless valid? The dilemma remains 


unresolved. 
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§ Rav Shmuel bar Yitzhak said: The Sages teach that this 
halakha that a virgin is married on Wednesday is in effect only 
from the institution of the ordinance of Ezra™’ that courts are 
in regular session only on Monday and Thursday. However, 
prior to the institution of the ordinance of Ezra, when courts 
were in regular session every day," a woman was married on 
any day of the week. 


The Gemara asks: Prior to the institution of the ordinance of 
Ezra? What was in the past was in the past. There are no halakhic 
ramifications to that statement. The Gemara answers: This is 
what Rav Shmuel bar Yitzhak is saying: If there are courts in 
regular daily session today, as they were prior to the institution 
of the ordinance of Ezra, a woman is married on any day of 
the week." 


The Gemara asks: Don’t we require the additional reason that a 
virgin is married on Wednesday because the Sages were assiduous 
in seeing to the well-being of Jewish women and made certain that 
the groom would have several days to prepare for the wedding 
feast prior to the wedding? The Gemara answers: This is referring 
to a case where he already exerted himself" and prepared every- 
thing before Shabbat, so the feast will be prepared even if the 
wedding is Sunday or Monday. 


NOTES 


The ordinance of Ezra — sity napa: The early commentaries 
ask: What was the objective of the ordinance? Did Ezra seek to 
limit the activity of the courts? They answer that prior to the 
ordinance, the court convened each day in a different city, or 
there were no fixed hours when the court was in session. Ezra 
instituted an ordinance to ensure that in each city, the courts 
would regularly convene in session at fixed hours (Ritva; Shita 
Mekubbetzet). 


When courts are in regular session every day — py paw 
Di boa pyp: The early commentaries ask: Based on the 
principle that one court can abrogate ordinances instituted by 
another court only if the court is greater in wisdom and number, 
even if the reason for the ordinance is obsolete, how could a 
court abrogate the ordinance of the court of Ezra that deter- 
mined Wednesday as the day for the marriage of a virgin, since 
no court was greater than the court of Ezra? Some suggest that 
in the original ordinance there was a provision that if the court 
schedule changed, the marriage day would change accordingly 
(Ritva). On a similar note, others explain that the essence of the 
original ordinance was that a wedding should take place on the 
day before the court is in session. If the court convenes daily, 
every day is suitable for a wedding (Hatam Sofer). 


A woman is married on any day of the week — nxw3 nwy 


ov Spa: Some hold that the phrase every day is not to be taken 
literally, as the courts do not convene on Friday or Shabbat, and 
there are other reasons precluding getting married on those 
days. They explain that although the courts do not convene 
on Friday on a regular basis, when the need arose, they would 
convene on that day as well. In addition, since today betrothal, 
marriage, and consummation of the marriage take place con- 
secutively on the same day, the primary reason for limiting 
weddings to the day before the courts convene is no longer in 
effect, and weddings may be held any day of the week. 


Where he already exerted himself - mh mw: Rav Ahai writes 
that even today, when the reasons relating to the court conven- 
ing on Thursday are no longer relevant, a distinction remains 
between Wednesday and other days. When the wedding is 
on Wednesday, the groom's claim that he exerted himself in 
preparing the wedding feast is accorded credibility. When the 
wedding is on other days, he must provide proof to support his 
claim. Some prove from here that although the Sages remain 
insistent with regard to ensuring that the groom exert himself 
in preparing the feast, even when the wedding takes place on 
a day other than Wednesday, there is no such insistence with 
regard to ensuring that the wedding take place on a day when 
the blessing for procreation was stated (Ritva). 


BACKGROUND 


The ordinance of Ezra - «Wy napa: The Gemara (Bava Kamma 
82a) cites a tradition that Ezra the Scribe instituted ten ordi- 
nances whose purpose was to promote fulfillment of Torah 
law and observance of ancient customs. The focus of these 
ordinances was to imbue the daily existence of the people 
with sanctity. For example, by Torah law, one who experiences 
a seminal emission is ritually impure, and it is prohibited for him 


When courts are in regular session every day — p27 "naw 
oy boa py: In places where the courts convene only on 
Monday and Thursday, a virgin is married on Wednesday. In 
places where the courts convene every day, or where they do 
not regularly convene on any particular day, she may marry on 
any day of the week, provided that the groom exerted himself in 
preparing the feast three days prior to the wedding. 

Some early commentaries (Ran; Meiri) rule that since today 


HALAKHA 


to partake of consecrated foods. In his ordinance, Ezra instituted 
that the individual must immerse himself for purification before 
praying or engaging in Torah study. Although this ordinance was 
repealed several generations later, it remained the custom in 
many communities, as well as a custom of the pious throughout 
the generations. 


betrothal, marriage, and consummation of the marriage take 
place consecutively on the same day, the primary reason for 
limiting weddings to the day before the courts convene, i.e., 
so that the groom can make a claim concerning virginity, is no 
longer in effect, and therefore weddings may be held on any 
day of the week (Rambam Sefer Nashim, Hilkhot Ishut 1014-15; 
Shulhan Arukh, Even HaEzer 64:3). 
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The Gemara asks: What is the meaning of: The Sages were 
assiduous?" It is as it is taught in a baraita: Due to what reason 
did the Sages in the mishna say that a virgin is married on 
Wednesday? It is so that if the husband had a claim concerning 
the bride’s virginity, he would go early the next day to court and 
make his claim. The baraita continues: But if that is the reason, let 
her marry on Sunday, as then too, if the husband had a claim 
concerning the bride’s virginity, he would go early the next day 
to court and make his claim. The Gemara answers: The Sages 
were assiduous in seeing to the well-being of Jewish women and 
preferred Wednesday, so that the husband would exert himself in 
arranging the wedding feast for three days, Sunday, Monday and 
Tuesday, and on Wednesday, he marries her. 


The baraita continues: And from the time of danger and onward, 
the people adopted the custom to marry on Tuesday as well, 
and the Sages did not reprimand them. And on Monday one 
may not marry even in time of danger. However, if it is due to 
the coercion, it is permitted." The baraita concludes: One isolates 
the groom from the virgin bride, so that he will not engage in 
intercourse with her for the first time on Shabbat evening, 
because by rupturing the hymen he inflicts a wound, which is a 
labor prohibited on Shabbat. 


The Gemara elaborates: What is the danger mentioned in the 
baraita? If we say it is referring to a situation where the government 
said that a virgin who is married on Wednesday will be executed, 
would the response be merely that they adopted the custom to 
marry on Tuesday? Let them totally abolish the ordinance’ to 
marry on Wednesday in the face of life-threatening danger. 


Rabba said: The baraita is referring to a period where the govern- 
ment said that a virgin who is married on Wednesday will submit 
to intercourse with the prefect [hegmon]! first.? The Gemara 
questions the formulation of the baraita: Is that characterized as 
danger? It is coercion. The Gemara answers: There is also danger 
involved, as there are virtuous women who give their lives rather 
than allow themselves to be violated, and they will come to mortal 
danger. 


NOTES 


LANGUAGE 
Prefect [hegmon] — tiny: From the Greek iyyepwv, heg- 
uemon, meaning leader, in particular a military leader. In 
a later period, this served as the title for local Roman gov- 
ernors. In the Talmud it is a term meaning general or high 
government official. 


BACKGROUND 
Will submit to intercourse with the prefect first — wan 
Biata jax: These decrees, which underscore the total 
domination by a ruler of his subjects, were in effect in 
several countries in the ancient world. Even in the Middle 
Ages, jus primae noctis, the right of the first night, was 
one of the rights the feudal lords held over their serfs and 
vassals. There are several sources of uncertain credibility 
indicating that a decree of this kind was in effect in the 
period prior to the Hasmonean revolt. 


What is the meaning of the Sages were assiduous — Tp% 'N1: 
Why is this question raised here when the assiduousness of the 
Sages was mentioned earlier? Rashi explains that the Gemara is 
not seeking to ascertain the meaning of their assiduousness but 
is attempting to determine its tannaitic source. An explanation 
more in keeping with the language of the Gemara is cited in 
the Shita Mekubbetzet: One of the reasons for the ordinance 
to marry on Wednesday is to ensure that the groom prepare 


the wedding feast. This was discussed extensively. However, 


the other reason cited, that the wedding take place on the day 
that the blessing of procreation was given, was not discussed 
at length. What was the significance of the former reason that 
led the Sages to devote so much discussion to it? The Gemara 
cites the baraita that indicates that the Sages were so insistent 
about preparations for the wedding feast that they enforced its 
observance even in the face of danger. 

Others explain that the question is: Where in the mishna is 
here an allusion to the assiduousness of the Sages on this matter 
(Sefer Hafla‘a)? Their answer, based on the Rosh, is that the Sages 
were particularly assiduous in ensuring that the groom exert 
himself for three days in preparing the wedding to prevent any 
possibility of making false allegations against his bride. That also 
answers the difficulty raised by the Ran: Why must the three days 
be consecutive? The answer is that the Sages wanted the groom 
o be busy preparing the wedding feast during the three days 
immediately prior to the wedding to prevent discord between 
he bride and the groom. 


Adopted the custom...permitted — a7m2...1377): Rashi explains: 
They adopted the custom, means that most people accepted 
it as the norm. It is permitted, means that if one did so, it is 
acceptable after the fact. 

Tosafot explain to the contrary: They adopted the custom, 
means that it is permitted after the fact, and: It is permitted, 
means that it is permitted even ab initio. Support for the 
opinion of Rashi appears in the Jerusalem Talmud, where it 
is stated that only in exigent circumstances may one marry 
on Monday. The reason for that statement is that the longer 
the break between consummating the marriage and conven- 
ing the court, the greater the chance that the groom’s resolve 
will cool. 


They adopted the custom, let them totally abolish the ordi- 
nance — mpy nny AX): Some explain this as an answer to 
the question: If it was a decree of religious persecution, why 
weren't they required to sacrifice their lives as martyrs rather 
than violate Jewish customs, and all the more so rabbinic ordi- 
nances? They answer that since the decree was directed at the 
women, the Sages, who were not directly affected by the decree, 
would have been free to repeal their ordinance, thereby negat- 
ing the prohibition altogether (Rivash). A slight variation of that 
explanation is that although in that situation it is prohibited to 
violate a rabbinic ordinance, the court should initiate a repeal of 
the ordinance and create a situation where martyrdom would 
not be required (Shita Mekubbetzet). 
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LANGUAGE 


Decree of religious persecution [shemada] - xTw: 
The term: Decree of religious persecution was changed 
by the Christian censor to decree or royal decree. The 
term shemada is a pejorative term describing the act of 
a Jew adopting another religion in general, Christianity 
in particular. The geonim explain that the term is from 
the Aramaic term amad, meaning wash or immerse. 
However, there is also a secondary meaning, some- 
thing disgusting, e.g., a container filled with urine. The 
term meshumad, apostate, literally means immersed. 
However, shemada is commonly used in reference to 
any law or punitive action designed to convert Jews 
to other religions. In addition, it is associated with the 
related Hebrew term hashmada, destruction. 
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The Gemara asks: And if so, let the Sages instruct these women 
that in cases of coercion it is permitted" to submit to violation 
rather than sacrifice their lives, and they will not be forbidden to 
their husbands. The Gemara answers: The Sages cannot issue an 
instruction of that sort, because there are licentious women" 
who would exploit the situation to engage in intercourse willingly, 
rendering them forbidden to their husbands. And furthermore, 
there are also women married to priests,” who are rendered 
forbidden to their husbands even if they are raped. 


The Gemara asks: And let the Sages completely abolish the 
ordinance to marry on Wednesday and establish marriage on 
a different day. The Gemara answers: A decree of religious 
persecution [shemada]! is likely to be abrogated, and we do 
not abolish a rabbinic ordinance in the face of a decree of 
religious persecution." Rather, a lenient ruling is issued instruct- 
ing them not to follow the ordinance, as long as the decree of 
persecution is in effect. The Gemara asks: If so, what is accom- 
plished by moving the marriage to Tuesday? The prefect will 
come on Tuesday too, to violate them. The Gemara answers: The 
date of the marriage is not fixed, and for a situation of uncertainty 
the prefect will not uproot himself to violate the bride. 


The baraita continues: And on Monday one may not marry even 
in time of danger. However, if it is due to the coercion, it is 
permitted. The Gemara asks: What is the coercion’ mentioned 
in the baraita? If we say it is referring to that which we men- 
tioned with regard to the decree of prima nocta it is difficult, as 
there the tanna calls it danger, and here he calls it coercion. 
Furthermore, there it says that they adopted the custom to 
marry on Tuesday; here it states that it is permitted. 


NOTES 


That in cases of coercion it is permitted — Ww D387: Although 
one forced to perform a forbidden action under duress is not 
considered a transgressor, in this case, two difficulties arise. First, 
this is a case involving forbidden sexual relations, which is one of 
the three transgressions for which one is required to sacrifice his 
life rather than violate them. Second, this was a decree of religious 
persecution, for which one must be killed even if it involves a 
minor transgression. 

Several solutions are suggested. Tosafot explain that one mus 
give his life rather than perform a forbidden action. However, 
since the woman plays a passive role in intercourse, she need no 
submit to being killed. 

Tosafot cite a second explanation in the name of Rabbeinu 
Tam: Intercourse with a gentile does not fall into the category o 
forbidden sexual relations that require martyrdom. The Ramban 
explains that there is a distinction between a decree intended 
to cause apostasy among the Jews, in which case one must be 
killed rather than violate the prohibition, and a decree motivated 
by self-gratification, for which martyrdom is not required. The 
Ra‘avad disagrees. 


There are licentious women — nix319 KDx: The commentaries 
raise the question: Must virtuous women give their lives due to 
the concern that licentious women will engage in illicit relations? 
They answer that the existence of licentious women is not the 
reason that the Sages did not issue a ruling that a raped woman 
is permitted to her husband. Rather, it is the reason that the Sages 
allowed the ordinance to be changed. Because there are licen- 
tious women who are likely to be forbidden to their husbands by 
willingly engaging in intercourse, it is preferable to change the 


day designated for marriage and avoid that pitfall (Shita Mekub- 
betzet). The Hatam Sofer writes that there is an additional concern 
that once licentious women are aware that intercourse with the 
prefect is permitted, they will allow themselves to engage in for- 
bidden intercourse with others, as once the woman is no longer 
a virgin, it is impossible to ascertain with whom they engaged 
in intercourse, 


And there are also women married to priests — mia 172] KDN]: 
Since women married to priests know they will be rendered for- 
bidden to their husbands if raped, they will give their lives rather 
than submit to the rape. Therefore, there is mortal danger involved 
(Ritva). 


And we do not abolish a rabbinic ordinance in the face of 
a decree of religious persecution — xTaw "apd PATTI KMPI) 
pap xd: With regard to the decree that anyone who marries 
on Wednesday will be killed, the Sages explicitly abolished the 
ordinance to marry on Wednesday. However, in this case, where 
the decree would not necessarily lead to death, as it is permitted 
for women to submit to rape, the Sages did not want to abolish 
the ordinance, due to licentious women and the wives of priests 
who opted to give their lives rather than submit to rape (Ritva). 


What is the coercion — baits *x/2: In the Jerusalem Talmud, the 
phrase: Due to the coercion, is explained to mean due to sorcery. 
Some explain that the concern is that the gentiles will attribute 
the fact that Jews insist on marrying on the same day as due to 
sorcery (Penei Moshe). Others explain that the concern is that if 
the sorcerers knew when the wedding was taking place, they 
would cast a spell on the bride and the groom (Korban HaEda). 
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Rava said: Coercion refers to a case where they said: A general 
and his army are coming to the city on Wednesday, and the con- 
cern is that the troops will appropriate the supplies for the feast. 
What are the circumstances? If it is a situation where the general 
comes and passes through, let them postpone the wedding until 
the following week. Rather, it is necessary to teach the halakha 
with regard to the general only in a case where he comes and 
establishes himself there. The Gemara asks: In any case, let one 
marry on Tuesday. Why does the baraita permit marrying on 
Monday? The Gemara answers: It was necessary to move the wed- 
ding to Monday because his entourage [asperava]' arrives on 
Tuesday. 


And if you wish, say instead: What is the meaning of: Due to 
the coercion? It is as it is taught in a baraita: If one’s bread was 
baked, and his animal slaughtered, and his wine diluted, and 
all preparations for the wedding feast were complete, and the father 
of the groom or the mother of the bride died" before the wedding, 
then before burying the deceased, which would trigger the onset 
of mourning, one moves the corpse into a room, and the bride 
and groom are ushered to the wedding canopy and they are 
married. 


And the groom then engages in intercourse with the bride to fulfill 

the mitzva," and then he withdraws" from his wife, and the corpse 

is buried. And the groom then observes the seven days of the 

wedding feast, which are a personal festival for him, when the 

obligation of mourning rites does not take effect, and thereafter he 

observes the seven days of mourning. And throughout those 

days of rejoicing and mourning, the groom sleeps among the men, 
and the bride sleeps among the women, and they are not permit- 
ted to enter into seclusion. And in the event of mourning, one does 

not withhold jewels from the bride" for the entire thirty-day 
period after the wedding, so that she not be undesirable to her 
husband. 


NOTES 


LANGUAGE 
Entourage [asperava] - XWX: The source of this word 
and its precise meaning are unknown. Some claim that it 
is the Persian form of the Greek ozetpa, speira, meaning 
the garrison of a military unit, a group of people stationed 
around a temple, or an organization. 


HALAKHA 


If one’s bread was baked...and the father of the groom 
or the mother of the bride died — m31..19% ina HAW IT 
abe bw TAX ix JON be war: If the groom’ father dies afte 
the wedding preparations were completed, and it is a place 
where the prepared items cannot be sold and will be lost if 
the wedding is postponed, or similarly, if the bride's mother 
dies and it will be impossible to reproduce the preparation 
invested in the hair, clothing, and jewelry of the bride, the 
corpse is placed in a separate room, and the wedding pro- 
ceeds as planned. The groom engages in intercourse with 
the bride to fulfill the mitzva, and this is followed by the 
seven-day period of rejoicing. During this period, mourning 
is observed in private. Therefore, the couple may not engage 
in conjugal relations, nor may they sleep in the same room. 
Afterward, the seven-day period of mourning is observed. 

If, however, the bride and groom are in a place where the 
prepared items can be sold, and no loss will be incurred if 
the wedding is postponed, or if it was the groom's mother or 
the bride's father who died and the groom's father and the 
bride's mother will be able to assist in preparations for the 
postponed wedding (see 4a), then the deceased is buried 
immediately and the seven-day mourning period ensues. 
Afterward, the wedding takes place, followed by seven 
days of rejoicing (Rambam Sefer Shofetim, Hilkhot Evel 11:8; 
Shulhan Arukh, Yoreh Dea 342:1). 


HALAKHA 
And one does not withhold jewels from the bride - px) 
Bre ya powan pyrin: A bride whose close relative dies 
within thirty days after the marriage ceremony need not 
refrain from adorning herself, even during the seven-day 
mourning period (see Rashi; Rambam Sefer Shofetim, Hilkhot 
Evel 11:8; Shulhan Arukh Yoreh De‘a 342, 381:6). 


And the groom then engages in intercourse to fulfill the 
mitzva — m1 mbwa byin: Until the deceased is buried, the 
halakhot of mourning are not in effect. However, between 
he death and the burial, there is a period of acute mourning. 
During that period, various leniencies are in effect to allow the 
mourner to tend to the burial. Some maintain that, fundamen- 
ally, none of those matters forbidden to a mourner are forbid- 
den to an acute mourner, and therefore the Rambam writes 
hat he may bathe, smear himself with oil, eat meat, drink wine, 
and engage in sexual relations. Only eating consecrated foods 
and performing the Temple service are prohibited. According 
o that opinion, it is clear why the groom would be permitted 
o engage in the initial intercourse to fulfill the mitzva. Accord- 
ing to the Ramban and others, it is prohibited by rabbinic law 
or an acute mourner to engage in sexual relations; however, 
he Sages permitted the groom to do so in order to fulfill a 
mitzva (Meiri). 

With regard to the concept that the wedding celebration 
overrides mourning, some explain that even on the day of 
death and burial, there is no explicit mitzva of mourning by 


Torah law. The Sages derived this from the verse “And | will 
make it as the mourning for an only son, and the end thereof 
as a bitter day” (Amos 8:10). Similarly, the mitzva of the wed- 
ding celebration is not by Torah law, but according to Rabbi 
Meir HaLevi there is an allusion from the verse “On the day of 
his marriage and the day of the gladness of his heart” (Song of 
Songs 3:1). According to the Meiri, it is derived from the verse 
“The voice of mirth and the voice of gladness, the voice of the 
bridegroom and the voice of the bride” (Jeremiah 16:9). Since 
failure to perform the wedding would lead to financial loss, 
and there is concern that postponement would undermine the 
wedding celebration, the week of rejoicing is not postponed. 
The Radbaz adds that since the mourning is not completely 
annulled, but merely postponed, no Torah law or rabbinic law 
is actually being abrogated. 


And engages in intercourse...and withdraws — wriar. byim: 
Rashi explains that after intercourse the husband withdraws 
and the deceased is immediately buried (see Josafot). Others 
say that were they to bury the deceased immediately, that day 


would be the day of death and burial on which, according to 
many opinions, the mourning would be by Torah law. If so, 
it would be prohibited to engage in intercourse that day. 
Therefore, they maintain that the deceased is buried only the 
next day, at which point the mourning period begins. In this 
case, one is allowed to postpone the burial. Although post- 
poning a burial is generally prohibited so as not to compromise 
the dignity of the deceased, doing so here is permitted, as 
it enhances the dignity of the deceased by preventing the 
humiliation his son would suffer by postponing his wedding 
(Meiri). The Ramban, however, prohibits postponing the burial, 
as doing so violates a Torah prohibition. Rather, once the 
groom consummates the marriage, the deceased is buried that 
same day. 


And one does not withhold jewels from the bride - px) 
mopar ya pawan pyi: Rashi explains that this refers to a bride 
whose mourning period was postponed due to the wedding. 
Most commentaries interpret it as referring to any bride in 
mourning. 
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— NOTES —WWH———_. 
The mother of the bride - abe bw mats: Some explain 
that the reason the wedding is not postponed is that the 
mother of the bride is the one who undertakes the wed- 
ding preparations in general (Rambam; see Kesef Mishne 
and Talmidei Rabbeinu Yona). Most early commentaries, 
beginning with Rav Hai Gaon, explain that the mother of 
the bride is involved with preparing the bride's jewelry. The 
Ramban asks why that is considered a major loss, as most 
jewelry will not be ruined in the course of an additional 
week. He explains that the concern is with regard to items 
that lose value over time. Furthermore, the term used in 
the Gemara, takhshit, refers not only to jewelry but also to 
makeup and body treatments. In the mother of the bride's 
absence, there will be no one to see to those details. 


Like Mata Mehasya — s*Dn7a xoa 7133: Tosafot ask why 
Rav Hisda establishes this in so limited a case. They explain 
that this is prototypical of most places that are neither 
small villages nor large cities. Some explain that Rav Hisda 
himself does not accept the distinction of Rava and Rav 
Pappa but holds that even in a large city there would be 
financial loss, since it would not be possible to sell this meat 
in the market, but only in private homes. Therefore, the 
ruling is applicable everywhere (Shita Mekubbetzet). This 
explains the proof cited from the baraita, which establishes 
a general ruling without distinguishing between different 
places. 


The father of the groom. ..died, etc. - 15) indy wan 12: 
The early commentaries discuss the ruling in the case of the 
death of a relative of the bride or the groom not mentioned 
in the Gemara, e.g., a brother or sister. 

Some authorities rule that in those cases, too, the couple 
engages in initial intercourse to fulfill the mitzva, after 
which the groom withdraws from his wife; however, the 
seven days of mourning precede the seven days of rejoic- 
ing (Baal Halakhot Gedolot). Others hold that the wedding 
is postponed until after the mourning period (Rosh). There 
are those who also make a distinction between the groom's 
mother and the bride’s father and other relatives (see Meiri). 


Intercourse to fulfill the mitzva - my2 mbya: See Tosafot 
for an explanation why this is referred to as intercourse to 
fulfill the mitzva. Some early commentaries write that since 
conjugal relations are an essential component of marriage, 
the seven days of rejoicing begin only after the marriage 
is consummated. 


In any event, the groom may not engage in intercourse, 
neither on Shabbat evening - x Sia x) P Pa pra 
because if one marries a virgin on Wednesday and waits 
until the thirty-day mourning period ends before consum- 
mating the marriage, the thirtieth day is Friday evening. 


HALAKHA 


And likewise, a groom whose wife began to menstru- 
ate — T NW A_VSW 1 21: If the bride begins to men- 
struate before the couple engaged in conjugal relations 
for the first time, the couple may not enter into seclusion 
together. The groom sleeps among the men and the bride 
sleeps among the women (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 22:1; Shulhan Arukh, Even HaEzer 22:1). 
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And the wedding takes place and is followed by seven days of 
feasting and seven days of mourning, specifically ifit is the father 
of the groom or the mother of the bride’ who died, as in that 
case there is no other person who would exert themselves for 
them. They are the ones responsible for the wedding preparations, 
and therefore the preparations that were completed must be uti- 
lized. However, if the opposite takes place, i.e., the mother of the 
groom or the father of the bride dies, no, the practice is different. 
The corpse is buried immediately, the seven-day mourning period 
is observed, and only afterward is the couple married. 


Rafram bar Pappa said that Rav Hisda said: The Sages taught 
that they are married immediately only if one already placed 
water on the meat. In that case, it will be impossible to sell it to 
others, and if it is not cooked immediately it will spoil and a sig- 
nificant loss will be incurred, potentially resulting in cancellation 
of the wedding feast. However, if he did not place water on the 
meat, it can be sold. No significant loss will be incurred, so the 
mourning period need not be postponed. 


Rava said: And in a city, where there are typically many buyers, 
even if he placed water on the meat it can be sold, and the 
mourning period need not be postponed. Rav Pappa said: And 
in a village, even ifhe did not place water on the meat, it cannot 
be sold, because no buyers can be found to purchase a quantity 
of meat that great. Based on the statements of Rava and Rav Pappa, 
whether or not water was placed on the meat is irrelevant both in 
a large city and in a village. The Gemara asks: Where do you find 
a case where the statement of Rav Hisda applies? Rav Ashi says: 
It can be found in a place like his city of Mata Mehasya,’® which 
is removed from the category of a city, as it is too small, and 
removed from the category of a village, as it is too large. 


The following baraita was taught in accordance with the opinion 

of Rav Hisda: If one’s bread was baked, and his animal slaugh- 
tered, and his wine diluted, and he placed water on the meat, 
and the father of the groom or the mother of the bride died," 

one moves the corpse into a room, and the bride and groom 

are ushered to the wedding canopy, and they are married. The 

groom then engages in intercourse with the bride to fulfill the 

mitzva," and he then withdraws from his wife, and the corpse is 

buried. And the groom then observes the seven days of the wed- 
ding feast, and thereafter observes the seven days of mourning. 
And throughout those days of feast and mourning, the groom 

sleeps among the men, and his wife sleeps among the women, 
and they are not permitted to be alone together. 


And likewise, a groom whose wife began to menstruate" at the 
time of the wedding, he sleeps among the men and she sleeps 
among the women, until she becomes ritually pure. However, the 
Sages do not withhold jewels from the bride while she is in 
mourning for the entire thirty-day period after the wedding. In 
any event, the groom may not engage in intercourse with his 
virgin bride, neither on Shabbat evening," as he will thereby 
inflict a wound, nor at the conclusion of Shabbat. 


BACKGROUND 


Mata Mehasya — xoma x3: Mata Mehasya was a city adjacent 
to Sura in Babylonia. In its day, Sura was a large city and even 
served as the capital of the Parthian Empire. Mata Mehasya was 
relatively small. Apparently, most of its inhabitants were Jews, 
and itis said to date back to the beginning of Jewish settlement 


to Mata Mehasya. Due to the proximity of the two cities, during 
the geonic period, the academy was sometimes called the Sura 
Yeshiva and sometimes called the Mehasya Yeshiva. Throughout 
all these periods, the city of Mehasya remained the same, larger 
than a village but never reaching the size of a large city. 


in Babylonia. In the time of Rav Ashi, the yeshiva in Sura moved 
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The Gemara proceeds to analyze the baraita. The Master said: He 
sleeps among the men and she sleeps among the women. This 
supports the opinion of Rabbi Yohanan, as Rabbi Yohanan said: 
Although they stated that there is no mourning observed on a 
Festival, yet one observes matters of privacy," i.e., mourning 
practices not apparent to onlookers. Therefore, the groom and 
the bride may not engage in relations during the seven days of 
rejoicing, as the legal status of those days is like that of a Festival 
for them. 


Rav Yosef, son of Rava, taught in the name of Rava: They taught 
the halakha that if the bride began menstruating, the bride and 
groom may not be alone together, only if he did not engage in 
intercourse with her. However, if he engaged in intercourse 
with her, and afterward she begins menstruating, his wife sleeps 
with him, and there is no concern that this will lead to their 
engaging in forbidden relations. 


The Gemara asks: But here, with regard to mourning, we are 
dealing with a case where he already engaged in intercourse that 
was permitted prior to the funeral, and yet the tanna teaches: He 
sleeps among the men and she sleeps among the women. The 
Gemara answers: When he states the ruling that if they already 
engaged in intercourse she sleeps with him, it was concerning 
only a case where his wife began menstruating, and it is not a 
case of mourning. 


The Gemara asks: But doesn’t it state: And likewise, indicating 
that the legal status of the mourner and the legal status of the 
groom whose wife is menstruating are the same? 


This is what the tanna is saying: And likewise, with regard to 
a groom whose wife began to menstruate, and he had not 
yet engaged in intercourse with her, he sleeps among the men, 
and his wife sleeps among the women. However, in the case of 
a mourner, even if they already engaged in sexual relations, he 
sleeps among the men and she sleeps among the women. 


The Gemara asks: Is that to say that the prohibition against 
relations during mourning is more lenient in his opinion than 
the prohibition against relations with a menstruating woman?" 
That is apparently the case, as after engaging in the initial inter- 
course, he may enter into seclusion with his menstruating wife 
but not with his wife when either of them is in mourning. 


NOTES 


Is that to say that mourning is more lenient in his opinion 
than a menstruating woman - nN mh Kp may ey: 
The Meiri notes that the discussion here is clearly not with regard 
to their relative halakhic stringency, as intercourse with a men- 
struating woman is forbidden by Torah law and punishable by 
karet, while intercourse during the mourning period is forbidden 


by rabbinic law. However, since the discussion in the Gemara 
relates to the measures instituted by the Sages to distance one 
from transgression, this depends more on the way one subjec- 
tively relates to these matters. There are major prohibitions that 
one takes lightly and minor prohibitions with regard to which 
one is especially observant (see Shita Mekubbetzet). 


NOTES 

One observes matters of privacy — ania KYYY by pt: 
There is a difference of opinion among the early com- 
mentaries with regard to the meaning of: One observes. 
Some explain that it means that he must observe those 
matters. Others maintain that he may do so. However, 
that dispute is with regard to the intermediate days of the 
Festival. During the seven days of rejoicing after a wedding, 
whose legal status is like that of a Festival by rabbinic law, 
everyone agrees that it means one must observe these 
mourning practices. 


HALAKHA 

One observes matters of privacy — aia KYYY by mt: 
f the close relative of an individual dies during a Festival, 
although the seven-day period of mourning does not 
begin until the conclusion of the Festival, private mourning 
practices are still observed, and sexual relations are forbid- 
den, in accordance with the opinion of Rabbi Yohanan. 
That is the ruling of most authorities, following the ruling 
of Ba‘al Halakhot Gedolot and contrary to the ruling of 
he Rambam (Rambam Sefer Shofetim, Hilkhot Evel 10:3; 
Shulhan Arukh, Yoreh De‘a 399:2). 
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HALAKHA 


A menstruating woman performs for her husband - 1713 
Twb mwiy: A menstruating woman may perform all the 
tasks that a wife normally performs for her husband, except 
for washing his face, hands, or feet; serving him his drink; and 
arranging his bed (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
11:19; Shulhan Arukh, Yoreh De‘a195:10—-12). 


In truth they said that she may pour — Nati way naya: It 
is prohibited for a mourner to engage in conjugal relations. 
However, if either the husband or the wife is in mourning, 
acts of intimacy are permitted. Therefore, the wife is permit- 
ted to serve a drink to her husband; wash his face, hands, or 
feet; and arrange his bed, whether it is he or she that is in 
mourning. This ruling is in accordance with the opinion of 
Rav Ashi, a later amora. In his opinion he does not distinguish 
whether it is the husband or the wife who is the mourner 
(Ran; Shulhan Arukh, Yoreh De'a 383:1). 


LANGUAGE 


Rouge [pokeset] — nppis: From the Greek põxoç, fukos, 
meaning a red dye made of a kind of seaweed. Some claim 
that the origin of the Greek word is the Hebrew pukh, mean- 
ing eye shadow. 
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The Gemara continues: But didn’t Rav Yitzhak bar Hanina 
say that Rav Huna said: All tasks that a woman typically 
performs for her husband, a menstruating woman performs 
for her husband," except for pouring his drink into the cup; 
arranging his bed; and washing his face, hands, and feet, as 
these actions are particularly intimate. Whereas with regard 
to mourning, it is taught in a baraita: Although they said that 
a man may not compel his mourning wife, to paint her eyes 
blue or to rouge [ pokeset]' her face, in truth they said that she 
may pour" his drink into the cup; arrange his bed; and wash 
his face, hands, and feet. Apparently, the concern lest they 
come to engage in relations while in mourning is less pressing 
than the concern while she is menstruating. 


The Gemara answers: This is not difficult. Here, where 
the Sages required them to sleep apart, it is in a case of the 
husband’s mourning; there, where the Sages allowed her to 
pour his drink and perform other intimate activities, it is in a 
case of the wife’s mourning." The prohibition against relations 
when one is mourning is not perceived to be as severe as 
the prohibition against relations with a menstruating woman. 
However, when his wife is mourning, even were he unable to 
restrain himself, his wife would not be complicit. Therefore, the 
Sages did not restrict their interaction. 


The Gemara asks: But isn’t it taught in that baraita: The father 

of the groom and the mother of the bride? This indicates that 
it makes no difference which of them was in mourning. When 
the tanna teaches that there is no distinction between which 
of them was in mourning, it was concerning the rest of the 
mourning practices cited there, not with regard to prohibiting 
their seclusion. 


Except for pouring his drink into the cup - Dida nyyan yan: 
Following Rashi, the Ritva explains that the reference here is not 
to the actual pouring, but to serving the drink to her husband. 
Similarly, he explains that arranging the bed is prohibited only 
when she does so in his presence. He also cites the opinion of 
Tosafot, who explain that it is referring specifically to placing 
the sheets on the bed and not arranging the mattress or similar 
he reference is not to 
actual washing, as contact is forbidden. Rather, the reference is 


tasks. With regard to washing his face, 


NOTES 


he is in mourning, there is no concern that he will come to 
commit a transgression. However, her mourning does not have 
the same effect upon him, and he is more likely to be tempted 
and to commit a transgression. There is a variant reading in 
the continuation of the Gemara as well. However, most com- 
mentaries subscribe to Rashi’s reading and explanation of the 
Gemara, that stringency is necessary when he is in mourning. 
Although he is in mourning, there is still concern that he will 
not be able to control his urges. In fact, the Sages say that 


to preparing water for him to wash himself. Common to all of 
these cases is a degree of intimacy unique to a man and his wife, 
and these actions could lead to conjugal relations. 


His mourning...her mourning — moras... mara 
FPT: Some cite a variant reading with the opposite meaning: 
His mourning is a greater deterrent to intimacy than hers. When 


even during the period of acute mourning, one’s temptations 
are powerful. However, when a woman is in mourning, she 
would refuse her husband even if he were to approach her, as 
her urges are less powerful. The Rashash adds that women are 
more sensitive than men and therefore mourning affects them 
more than it does men. 
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The Gemara asks: And do the Sages distinguish between 
his mourning and her mourning? But isn’t it taught in a 
baraita: With regard to one whose father-in-law or mother- 
in-law died, he may not compel his wife to paint her eyes 
blue’ or to rouge her face." Rather, he overturns his bed, as 
was the practice among mourners, and observes the mourning 
period with her." And likewise, if a wife's father-in-law or 
mother-in-law dies, she is not allowed to paint her eyes 
blue or to rouge her face. Rather, she overturns her bed 
and observes the mourning period with him. There is no 
mention in the context of his mourning that he must not be 
alone with his wife. 


The Gemara emends the baraita. Teach with regard to his 
mourning: He sleeps among the men and his wife sleeps 
among the women. The Gemara asks: But doesn’t the tanna 
teach: And likewise? This indicates that there is no difference 
between the two cases. The Gemara answers: When the tanna 
teaches that there is no distinction between which of them is 
mourning, it is with regard to painting and rouge. The Gemara 
asks: But doesn’t the tanna teach: With him? What, does it 
not mean with him together in bed, and there is no concern 
that it will lead to sexual relations? No, it means with him 
at home, and it is as that which Rav said to Hiyya, his son, 
when his wife’s father died: Before her, observe mourning 
practices;" not before her, do not observe mourning practices. 
Understood in this context, the term: With him, means in his 
presence. 


Rav Ashi said that the question was based on a mistaken 
premise: Can you compare the mourning here with mourn- 
ing in general? Mourning in general is stringent, and one will 
not come to take it lightly. However, with regard to mourning 
here, immediately following the wedding, since the Sages 
were lenient, one will come to take it lightly." 


HALAKHA 


He may not compel his wife to paint her eyes blue or to rouge 
her face — nppis nity nbnia nia inwy ny qia Dis» tang: If 
a man’s wife is in mourning for her father or mother, he may 
not compel her to apply makeup during her mourning period 
(Rambam Sefer Shofetim, Hilkhot Evel 2:5; Shulhan Arukh, Yoreh 
De‘a 381:6). 


And observes the mourning period with her — may aii 
max: The Ritva cites two explanations. The first is a literal 
explanation: If he is actually in her presence, i.e., at home with 
her, he observes the mourning practices with her. The second 
explanation, which seems more reasonable in this context, says 
hat he observes mourning practices in any place where she 
will be informed of his conduct, even if he is not actually in her 
presence. The Ramban rules that these mourning practices for 
he relative of a spouse are no longer observed. The reason for 
hese practices is to show deference to one’s spouse, not due 
o any obligation of mourning. The custom today is to forgo 
hat deference. 


Mourning here...one will come to take it lightly - mba 
ma nhh DN... XTT: Some commentaries ask why this expla- 
nation wasn't “already suggested earlier, seeing as it is the least 


NOTES 


Before her, observe mourning practices — xmbax 31712 AIDA: 
Ifa man's father-in-law or mother-in-law dies, he is not obligated 
to observe mourning practices together with his wife, but he 
should observe them when he is in his wife's presence. So too, a 
wife is obligated to observe mourning practices in her husband's 
presence when he is in mourning for his father or mother, in 
accordance with the opinion of Rav (Rambam Sefer Shofetim, 
Hilkhot Evel 2:5; Shulhan Arukh, Yoreh De'a 374:6, 381:6). 


complicated of those suggested (Shita Mekubbetzet). They 
explain that the case of death before a wedding was likened to 
death during a Festival, where the mourning is delayed until after 
the Festival and there is no concern that one will take it lightly. 

Based on the Gemara here, the Rosh raises the possibility 
that even on a Festival the bride and groom must separate for 
similar reasons. However, he draws a distinction between the 
cases. Since the Festival predated the mourning, the mourning 
never takes effect and there is no active postponement of the 
mourning, the husband and wife engaging in conjugal relations 
will not lead them to take mourning lightly. However, in the case 
of a wedding there is concern that they will take mourning lightly, 
as even though they did not yet marry, the period of mourning is 
postponed, and they are allowed to engage in conjugal relations 
on the first night. 


rom the publisher 


BACKGROUND 

To paint her eyes blue - nbnip nin: The eye shadow 
described here is kohl, apparently a black-blue color that 
was derived from the mineral stibnite, Sb,S3. The stibnite 
crystals were ground into powder and women would 
color the area around their eyes to draw attention to them 
and create the impression that they were larger. It was 
apparently also utilized for medicinal purposes. 


Stibnite 


Ancient kohl tube 


Ancient kohl applicator 
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NOTES —W 
That mourning has not yet taken effect upon him — xt 
xmbax voy on: The question is raised: Although mourn- 
ing does not take effect before the burial, isn't he an acute 
mourner? The Rashba and the Ritva answer that there is a 
difference between the status of a mourner before his rela- 
tive's burial and his status thereafter. Although both statuses 
are effected by the death of a relative, clearly the mourning 
that takes places before burial is more lenient. 


BACKGROUND 
Covering of the grave — dhs: This covering is a large stone 
that was rolled to seal the opening of a grave. In the burial 
caves of significant families, this stone is in the shape of a 
large wheel, which is not susceptible to ritual impurity and 
could be moved in order to gain access to the cave. 


Stone covering of the grave of the royal house of Herod, from the end of the 
Second Temple period 


Perek I 
Daf5 Amuda 


NOTES —W—W¥—___—__- 
Calculations for a mitzva - my2 bw nisiawn: The source of 
the prohibition against speaking about mundane matters 
on Shabbat is the verse “And call Shabbat a delight. ..and 
you shall honor it...neither pursuing your business, nor 
speaking thereof” (Isaiah 58:13). However, the Gemara infers 
(Shabbat 140b): Your business is forbidden, but matters of 
Heaven are permitted. The question is raised: If matters of 
Heaven are permitted, why on Shabbat is it prohibited to 
consecrate an item? That is a matter of Heaven par excel- 
lence. Some early commentaries answer: Since consecration 
typically involves transfer of a clearly defined object into 
the treasury of God, so to speak, it resembles a transaction, 
which is prohibited on Shabbat. 


nova bysa rungs KIYN NAP NA 
voy bn ba Dien ong- win mya 
KiW Ty - ax rab X; semboay 
w - pein vam AT nnn 
bisa onpw 


MAT io Nyaw Tid aT Kyy 
“mbrasg 1m nyw Tid T2 ON) 


Kb biya xd yp par yp pa 1 WX 
sabva nay yina xy naw awa 


xox Ayan own - naw sys 
axd wax naw eying 


PLIST WAS 


What leniency did the Sages enact in this case? If we say it is 
that which the tanna teaches: The groom engages in the initial 
intercourse with the bride to fulfill the mitzva and then he 
withdraws from his wife, then there, where the corpse is placed 
into a room in the house, it is due to the fact that mourning 
has not yet taken effect upon him." Consequently, there is no 
leniency with regard to mourning practices. If it is according 
to the opinion of Rabbi Eliezer, mourning does not take effect 
until the corpse emerges from the entrance of the house for 
burial. If it is according to the opinion of Rabbi Yehoshua, 
mourning does not take effect until the covering of the grave® 
is sealed. 


Rather, the leniency is that which the tanna teaches: And 
the groom then observes the seven days of feast following 
the wedding, and thereafter he observes the seven days of 
mourning. Since the Sages were lenient and allowed him to 
observe the wedding feast, despite the fact that he is a mourner, 
they prohibited his being alone with his wife so he would be 
less likely to practice additional leniencies in his mourning. 


§ The Master said in the baraita: In any event, the groom 
may not engage in intercourse with his virgin bride, neither 
on Shabbat evening, nor at the conclusion of Shabbat." 
Granted, on Shabbat evening he may not engage in intercourse 
due to the prohibition against inflicting a wound on Shabbat. 
However, at the conclusion of Shabbat, why may he not engage 
in intercourse with his virgin bride? 


Rabbi Zeira said: 


HALAKHA 
on the Gemara’s conclusion that the initial intercourse with 


In any event, the groom may not engage in intercourse with 
his virgin bride, neither on Shabbat evening nor at the con- 
clusion of Shabbat - x) naw aya xd biya xb gp pa qp pa 
naw yina: According to the Rambam, a wedding may not 
take place on Friday or at the conclusion of Shabbat, lest one 
desecrate Shabbat in the course of preparing the wedding feast. 
This ruling is in accordance with the conclusion of the Gemara, 
based on the baraita (Ramban). Other authorities maintain that 
this restriction was said only in places where courts convene on 
Monday and Thursday (Rosh; Tur). Furthermore, they rule based 


iawn own 


one's virgin wife is permitted on Shabbat evening, and there is 
no concern lest it lead to desecration of Shabbat. In fact, there 
were periods when the custom was to schedule weddings on 
Friday to benefit the poor, so that the wedding feast and the 
Shabbat meal would coincide (Mordekhai). However, there was 
no widespread custom to marry on Sunday, because that is 
the day when gentiles marry, and it is prohibited to follow the 
statutes of the gentiles (Rema in a responsum; Rambam Sefer 
Nashim, Hilkhot Ishut 10:14; Shulhan Arukh, Even HaEzer 63:4). 


It is due to calculations performed on Shabbat to prepare for 


the wedding. He would thereby engage in weekday matters on 


Shabbat. 
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HALAKHA 


Abaye said to him: And are calculations for a mitzva prohib- 
ited on Shabbat? But wasn’t it Rav Hisda and Rav Hamnuna 
who both said: With regard to calculations for a mitzva,™ it is 
permitted to reckon them on Shabbat? And Rabbi Elazar said: 
One may allocate charity" to the poor on Shabbat. And Rabbi 
Ya’akov said that Rabbi Yohanan said: One goes to synagogues 
and study halls to supervise matters affecting the multitudes 
on Shabbat. And Rabbi Ya’akov bar Idi said that Rabbi 
Yohanan said: One supervises matters of saving a life on 
Shabbat." 


Calculations for a mitzva - myn by misiawm: One may engage 
in calculations with regard to a mitzva on Shabbat (Rambam 
Sefer Zemanim, Hilkhot Shabbat 24:5; Shulhan Arukh, Orah 
Hayyim 306:6). 
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One may allocate charity — 171% pipia: One may allocate 
charity to the poor and pledge to donate money for the pur- 
pose of a mitzva on Shabbat (Rambam Sefer Zemanim, Hilkhot 
Shabbat 24:5; Shulhan Arukh, Orah Hayyim 306:6). 


One supervises matters of saving a life on Shabbat - prior 
nava wai mpa: One may violate all Shabbat prohibitions in 
order to save a life, and he need not seek permission from the 
courts before doing so. On the contrary, anyone who takes 
the initiative is praiseworthy (Rambam Sefer Zemanim, Hilkhot 
Shabbat 2:16; Shulhan Arukh, Orah Hayyim 328113). 
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And Rabbi Shmuel bar Nahmani said that Rabbi Yohanan said: 
One goes to theaters [tartiyyaot]™ and circuses [karkiyyaot]' to 
supervise matters affecting the multitudes on Shabbat," because 
the fate of the Jewish people or of individual Jews is often decided 
there and one’s presence could prevent calamity. And the Sage of the 
school of Menashya taught: One makes matches [meshadkhin]' 
among the families concerned for a young girl to be betrothed on 
Shabbat," and similarly one may make arrangements for a young 
boy to teach him Torah and to teach him a craft. Apparently, calcu- 
lations for a mitzva may be reckoned on Shabbat, including calcula- 
tions for a wedding. Therefore, this cannot be the reason for the 
prohibition against marrying at the conclusion of Shabbat. 


Rather, Rabbi Zeira said: It is a decree lest one slaughter a young 
fowl" on Shabbat, due to his preoccupation with the preparations for 
that night’s wedding feast. Abaye said to him: If that is so, Yom 
Kippur that occurs on Monday should be postponed" when fixing 
the calendar, due to a decree lest one slaughter a young fowl on 
Shabbat for the meal on Yom Kippur eve, which is a mitzva. The 
Gemara distinguishes between the cases. There, with regard to Yom 
Kippur eve, when one is preparing a meal for himself, he is not 
preoccupied, and he will not overlook the fact that it is Shabbat. 
Here, in the case of a wedding, one is preparing a meal for others 
and is preoccupied. Alternatively, there, on Yom Kippur eve, he has 
an interval of time during which he can slaughter the bird, as the 
mitzva is to eat the meal on Yom Kippur eve the next day. Here, he 
does not have an interval of time, because the wedding and the feast 
take place at night at the conclusion of Shabbat. 


The Gemara says: Now that we have come to this understanding of 
the prohibition against marrying at the conclusion of Shabbat, the 
prohibition not to engage in sexual intercourse on Shabbat evening, 
too," is not due to the intercourse. Rather, it is a decree lest one 
slaughter a young fowl for the wedding feast. 


§ The Gemara raises a dilemma: Is a virgin married on Wednesday 
and does she engage in intercourse on that Wednesday, and we 
are not concerned lest his resolve to take his bride to court upon 
discovering that she was not a virgin cool overnight? Rather, he 
will certainly go to court the next morning. Or perhaps, a virgin is 
married on Wednesday but engages in intercourse on Thursday," 
as we are concerned that his resolve will cool. " 


NOTES 


Lest one slaughter a young fowl 


proximity of the house, 


- iy ya ving’ Kaw: The com- 
mentaries provide several explanations for use of the term young 
fowl, as opposed to another source of meat that requires slaughter. 
Some explain that since young fowl are typically available in the 
he concern is that one will forget that itis kha, that there is no concern lest one cause a wound during 
Shabbat and slaughter one (geonim). Others explain that, contrary 
to slaughtering an animal, slaughtering a young fowl requires little 
effort. Due to that relative ease, one will slaughter the fowl without 
realizing that it is Shabbat (Ritva). The Meiri explains that it was 


Shabbat evening too — "723 Naw Aw: This answer is difficult, as a 
baraita cited later in the Gemara prohibits intercourse on Friday 
night because it causes a wound. The Rashba explains that Rabbi 
Zeira sought to interpret the baraita in accordance with the hala- 


intercourse. In the Shita Mekubbetzet an explanation is cited that 
Rabbi Zeira preferred to explain the entire baraita according to 
the same reason. With regard to the actual concern that one will 
slaughter a young fowl, some explain that if one engages in rela- 


customary to specifically slaughter young chickens for the wed- 
ding feast as a portent that the couple will procreate like chickens. 
This custom remains in effect in several places. 


Yom Kippur...should be postponed — 7n)...o°N937 Di’: The 
geonim explain that the concern with regard to young fowl is due 
o the fact that it is customary to slaughter roosters and chickens 
or the meal preceding Yom Kippur. The early commentaries ques- 
ion the notion of postponing Yom Kippur for so insignificant a 
concern. They answer that the calendar is fixed to prevent Yom 
ippur from occurring on Sunday or Friday for similar reasons. 

An additional question is raised. If Yom Kippur is postponed 
until Tuesday, the seventh day of Sukkot will coincide with Shabbat. 
The very reason that the calendar is fixed to prevent Rosh HaShana 
rom occurring on Sunday is to preclude that coincidence. The 
commentaries answer that the Gemara is not suggesting that 
Yom Kippur be postponed specifically until Tuesday. Rather, in a 
case where, based on calculations, Yom Kippur was going to occur 
on Sunday, it would be preferable to postpone it until Tuesday 
rather than Monday. 


tions on Shabbat, the groomsmen will need to remain with him, 
and in seeking to feed them, he will come to slaughter a young 
fowl (Talmidei Rabbeinu Yona). Others suggest that the wedding 
feast will not take place on Friday night in any case. Rather, the 
intention is that one will prepare the feast for the conclusion of 
Shabbat, and the concern is that he will slaughter the fowl on 
Shabbat for the purpose of this meal (Rabbi Meir HaLevi). 


As we are concerned that his resolve will cool - raps pont 
xay: The Ramban and many other early commentaries following 
discuss the relationship between this problem and the adjacent 
halakha, that one may engage in intercourse with his virgin wife 
on Shabbat. Ostensibly, if the wedding was on Friday, the concern 
that his resolve will cool is even greater, as the court reconvenes 
only the following Monday. The Ramban explains that the Gemara 
is not discussing a wedding that took place on Friday. Rather, the 
Gemara is discussing a wedding that took place on Wednesday 
but was not consummated until Shabbat. 


BACKGROUND 

One goes to theaters — nix»uywh pabin: Theaters, 
circuses, and arenas occasionally served as venues 
for public gatherings. Furthermore, riots would erupt, 
often over the outcome of sporting events, and would 
escalate into large-scale riots that went beyond the 
walls of those structures. More often than not, this led 
to pogroms directed against the Jews. Some of the 
performances in the theaters, at least in Eretz Yisrael, 
were of a distinctly anti-Jewish nature and often incited 
riots. The presence of Jews at those events could be 
effective either in preventing the riots or in warning 
the Jews that a riot was developing. In addition, Jews 
were sometimes among the participants in the battles 
in the circuses as gladiators, and the presence of Jewish 
spectators would enable them to outshout the sup- 
porters of the gentile combatant and prevent the Jew 
from being thrown to the beasts. 


LANGUAGE 
Theaters [tartiyyaot] — nix» 1w: One form of the 
Greek 8éatpov, theatron, meaning theater, or place 
for seeing. 


Circuses [karkiyyaot] — nix»): One form of the Latin 
word circus. Some claim that it derives from the Latin 
carcer, meaning an enclosed place. 


Makes matches [meshadkhin] — patwa: Apparently 
from Aramaic, the term's primary meaning is to quiet 
or to calm. Its additional related meaning in Hebrew 
is to appease both sides and reach an agreement, in 
particular, a marriage agreement. 


HALAKHA 


One goes...to supervise matters affecting the multi- 
tudes on Shabbat - nawa ova) poy by npad...padin: 
One may go to the synagogues and study halls, and 
even to the theaters and palaces of gentiles, in order to 
supervise matters affecting the multitudes on Shabbat 
(Rambam Sefer Zemanim, Hilkhot Shabbat 24:5 Shulhan 
Arukh, Orah Hayyim 306:6). 


One makes matches among the families concerned 
for a young girl to be betrothed on Shabbat - pawn 
nawa Dix” npivnn dy: It is permitted to engage in 
matchmaking on Shabbat to arrange one’s daughter's 
betrothal. Similarly, one may undertake arrangements 
necessary for his son's Torah education or vocational 
training on Shabbat (Rambam Sefer Zemanim, Hilkhot 
Shabbat 24:5; Shulhan Arukh, Orah Hayyim 306:6). 


A virgin is married on Wednesday but engages in 
intercourse on Thursday - royan yaya nsi Aina 
nomna: The Rabbis instituted that a virgin is married 
on Wednesday during the day, and the marriage is 
consummated on Wednesday night, so that if the 
groom has a claim concerning the bride's virginity he 
can go to court on Thursday when the courts convene. 
In places where the courts are in session every day, 
the couple may marry any day of the week, provided 
that the groom completed the preparations for the 
wedding feast, because the blessing to the fish on the 
fifth day of Creation is not sufficient reason to fix a 
specific day for the wedding (Tur, Even HaEzer 64; Beit 
Yosef, citing Rosh). 
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A widow is married on Thursday and engages in 
intercourse on Friday - nway ywana mew maby 
ngwa: The Sages instituted that a widow is married on 
Thursday during the day, and the couple consummates 
the marriage on Thursday night, so that the husband 
will celebrate with his wife for three days and not go 
to work the morning after the wedding. One who is 
unemployed may marry a widow any day of the week 
(Tur, Even HaEzer 64; Beit Yosef). 


That he rejoice with her for three days - naw xmw 
oy? awhw may: The Sages instituted that a man who 
marries a woman who is not a virgin is obligated to 
rejoice with her for three days. The Rema notes that since 
this ordinance was instituted for the bride's benefit, she 
may waive that benefit (Rambam Sefer Nashim, Hilkhot 
Ishut 10:12; Shulhan Arukh, Even HaEzer 64:2). 
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Come and hear proof, as bar Kappara taught: A virgin is mar- 
ried on Wednesday and engages in intercourse on Thursday, 
since the blessing to the fish:" Be fruitful and multiply, was 
stated on the fifth day of Creation. A widow is married on 
Thursday and engages in intercourse on Friday,” since the 
blessing of procreation was stated to man on the sixth day of 
Creation. It may be inferred that the reason is due to the bless- 
ing, but with regard to the possibility lest his resolve cool, we 
are not concerned. 


The Gemara asks: If so, a widow should also engage in inter- 
course on Thursday, since the blessing to the fish was stated 
then." The Gemara answers: Since there is the option to post- 
pone engaging in relations to the day on which the blessing of 
man was stated, doing so is preferable for him. 


Alternatively, that day was established as the day for a widow 
to engage in sexual relations due to the fact that the Sages were 
assiduous" in seeing to the well-being of Jewish women, as it 
is taught in a baraita: Why did the Sages say that a widow is 
married on Thursday and engages in intercourse on Friday? 
It is because if you say that she should engage in intercourse 
on Thursday, on the next day the groom will go to ply his craft 
early" and leave his wife alone. When a man marries a widow, 
there is no observance of the seven days of rejoicing, whose 
legal status is like that of a Festival, during which he does not 
go to work. Therefore, the Sages were assiduous in seeing to 
the well-being of Jewish women and ensured that the groom 
rejoice with her for three days:”" Thursday, the day of the 
wedding; and Shabbat eve, the day when they engage in sexual 
relations; and Shabbat. 


What practical difference is there between the two reasons 
given to engage in relations on Friday, i.e., the blessing of pro- 
creation for man and the fact that the Sages were assiduous?" 
The Gemara answers: There is a practical difference between 
them in the case of an idle person, who has no job, in which case 
the reason of blessing applies and the reason that the Sages were 
assiduous does not, as no matter what he will not go to work 
early. Alternatively, there is a practical difference in the case ofa 
Festival that occurs on Shabbat eve. There too, the reason of 
blessing applies but the Sages’ assiduousness does not apply, as 
one does not work on a Festival. 


NOTES 


The blessing to the fish — path 1272: Although there was a 
blessing of procreation for the birds as well, the Gemara men- 
ions the fish because their blessing preceded the blessing of 
he birds: “Be fruitful, and multiply, and fill the waters in the seas, 
and let fowl multiply in the earth” (Genesis 1:22). Furthermore, the 
anguage of the blessing to the birds is similar to the blessing of 
procreation given to man (see Genesis 1:28; Shita Mekubbetzet). In 
certain respects, the blessing to the fish is superior to the blessing 
o man, as the fish are more numerous, and the evil eye has no 
dominion over them (Ritva; HaBoneh). Alternatively, with regard 
o man, the blessing could be interpreted as a mitzva more than 
a blessing. For the fish, it is clearly a blessing (Penei Yehoshua). 


Since the blessing to the fish was stated then - ìia masa boein 
od 1272: The Ritva explains that the question is: ifthe blessing 
othe fish is a reason to hold the wedding on Wednesday, why is 
he wedding of a widow on Thursday? The Gemara then answers 
hat if the content of the blessing is considered, the blessing to 
man is preferable. 


Blessing, the Sages were assiduous — 177 „71373: Some explain 
hat even bar Kappara himself held that there are two reasons 
or the ordinance of the Sages: One, the Sages were assiduous 
or the claim concerning virginity; two, the blessing of procre- 
ation. Others say that bar Kappara considered the latter reason 
o be an auxiliary reason for the ordinance, not one that stands 
on its own (Ramban; Rabbi Aharon HaLevi). However, the Meiri 
says that bar Kappara considered the blessing of procreation as 


an independent and significant reason for the ordinance. That 
appears to be the conclusion of the Jerusalem Talmud, contrary 
to the conclusion of the Gemara here. 


The groom will go to ply his craft early — bin inane) maw 
15: Based on the Gemara here, it is fundamentally permitted for 
the groom to work, but the Sages prevented him from doing 

so by instituting ordinances seeing to the well-being of Jewish 

women. This line of reasoning is difficult, because several sources 

indicate that it is prohibited for a groom to work for seven days 

after marrying a virgin and for three days after marrying a widow. 
The Ritva suggests two solutions. Although it is prohibited for him 

to work, there is still concern that he might ignore the prohibition. 
Therefore, for the benefit of the bride, the Sages fixed the wed- 
ding on a day when the groom would be unable to go to work. 
Alternatively, the prohibition mentioned in the other sources 
ensued from the ordinance of the Sages that the widow marries 
on Thursday, so that the groom will remain with his wife and not 
work for three days. 


What practical difference is there between the blessing and 
the Sages were assiduous — npe ABTA Pa KXN NN: This 
Gemara is asking: What element is added by the reason of the 
blessing of procreation? Clearly, the reason that the Sages were 
assiduous introduces the element of the authority of the Sages. 
Although one could assert that the groom can be indifferent with 
regard to the blessing, he cannot be indifferent to an ordinance 
instituted by the Sages. 
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§ The Gemara cites additional aggadic statements of bar 
Kappara. Bar Kappara taught: The handiwork of the righteous 
is greater" than the creation of heaven and earth, as with 
regard to the creation of heaven and earth it is written: “My 
hand also has laid the foundation of the earth, and My right 
hand has spanned the heavens” (Isaiah 48:13). There, hand is 
written in the singular. Whereas with regard to the handiwork 
of the righteous it is written: “The place which You have made 
for Yourself to dwell in, Lord, the Sanctuary, Lord, which 
your hands" have established” (Exodus 15:17). The reference 
is to the Temple, which is the handiwork of man, and hand is 
written in the plural. 


A certain Babylonian, and his name is Rabbi Hiyya, respond- 
ed" with a challenge. It is written with regard to creation of the 
earth: “And His hands formed the dry land” (Psalms 95:5). The 
Gemara answers: “His hand” is the way it is written. Although 
the word is vocalized in the plural, it is written in the singular, 
without the letter yod. But isn’t it written: “Formed,” in the 
plural? Rav Nahman bar Yitzhak said: The plural is referring to 
His fingers, as it is written: “When I see Your heavens, the 
work of Your fingers, the moon and stars, which You have 
established” (Psalms 8:4). 


The Gemara raises an objection: “The heavens declare the 
glory of God, and the firmament proclaims the work of His 
hands” (Psalms 19:2). The heavens were created by His hands. 
The Gemara answers that this is what the verse is saying: Who 
attests to the handiwork of the righteous, that they are per- 
forming the will of God? It is the heavens. And what is the 
avenue through which the heavens do so? It is by means of 
rain that falls due to the prayers of the righteous. 


Bar Kappara taught: What is the meaning of that which is 
written: And you shall have a peg among your weapons 
[azenekha]” (Deuteronomy 23:14)? Do not read it as: Your 
weapons [azenekha]." Rather, read it: On your ear [oznekha], 
meaning that ifa person hears an inappropriate matter, 


he should place his finger, which is shaped like a peg, into his 
ears. And that is what Rabbi Elazar said: Why are the fingers 
of a person similar to pegs? The Gemara asks: What is the 
reason that Rabbi Elazar said that fingers are like pegs? If we say 
that it is due to the fact that they are discrete" from each other, 
each and every finger was designated for its own discrete, 
sacred matter, as the Master said: This small finger is for mea- 
suring a span, the distance between the little finger to the tip of 
the thumb used in measuring the breastplate of the High Priest; 
this next finger is used for taking a fistful of the meal-offering; 
this middle finger is used for measuring a cubit, the distance 
from the elbow to the tip of the middle finger; this one next to 
the thumb is the finger used to sprinkle the blood of offerings 
on the altar; this is the thumb, on which the blood and oil is 
placed in the purification ritual of a leper. 


NOTES 


Due to the fact that they are discrete — wo ow: See 
Tosafot, who explain the need for the thumb as also being 
related to the fistful of flour in a meal-offering. With regard to 
the question of Josafot, that the thumb could have served its 
role even if it were not discrete, see Shita Mekubbetzet, where 


it is explained that the same question could have been asked 


with regard to the middle finger and fourth finger as well. 
However, since each has its own role, they must be discrete, 


and it is clear why they were separated. 


NOTES 


The handiwork of the righteous is greater — wy Dhin 
Dy: The obvious connection between this passage and 
those that precede it is that they are taught by the same 
Sage. Some add that this statement of bar Kappara comes to 
explain his preference for the blessing to man over the bless- 
ing to the fish. The actions of man are greater than God's Cre- 
ation of the world (see Shita Mekubbetzet and Hatam Sofer). 


One hand or two hands - O°) iw NK T: In the Otzar 
HaKavod, it is explained that there is a dichotomy between 
heaven and earth, between the spiritual and the corporeal, 
and symbolically each was created with a different hand. 
However, the handiwork of the righteous, i.e., the Temple, 
unites the heavenly and the earthly. This is represented by 
both hands. 

Others explain that the world of creation is static and 
unchanging, whereas the actions of man are constantly 
developing. The question in the Gemara notes that even in 
the heavens there is change. The Gemara explains that those 
changes are minor changes within a fixed framework. They 
are characterized as: The work of Your fingers (Lehem Shlomo). 


A certain Babylonian...responded — tnt daa wn: In the 
Shita Mekubbetzet, there is an explanation why the Gemara 
mentioned that he was a Babylonian. The reason, as stated 
in tractate Kiddushin, is that the Babylonians were not expert 
enough in the spelling in the Bible to know whether a word 
is written with a yod or a vav. The answer to the question in 
the Gemara is based on that distinction. 


Do not read it as: Your weapons — 921% "IPA Yx: The Maha- 
ral in Beer HaGola explains this statement at great length 
according to the plain meaning of the verses. He writes that 
the verse says that there are certain matters that are best 
concealed. The term: Your weapons [azenekha], is redundant. 
It would have been sufficient to write that one should use 
the peg to obscure those matters. Where one suspends that 
peg is irrelevant (Rav Yoshiya Pinto; Maharal). Furthermore, 
the term for your weapons should have been [zayinkha]. The 
additional alef at the beginning of the word alludes to an 
additional meaning (Shita Mekubbetzet; Maharsha). 
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Rather, the question is: What is the reason that they are pointed 
like pegs? It is so that if a person hears an inappropriate matter, 
he will place his fingers in his ears. Similarly, a Sage of the school 
of Rabbi Yishmael taught: Why is the entire ear hard and the 
earlobe soft? It is so that if a person hears an inappropriate matter, 
he will bend his earlobe into his ear to seal it. The Sages taught: A 
person should not allow his ears to hear idle matters.’ Because 
of the fact that ears are very sensitive and are the first of the limbs 
burned,’ one should make certain not to expose them to anything 
problematic. 


§ A dilemma was raised before the Sages: What is the halakha 
with regard to engaging in intercourse with one’s virgin bride for 
the first time on Shabbat?" The dilemma is with regard to the 
nature of the blood that emerges as a result of the piercing of the 
hymen. Is it that the blood is pooled, and it is released once the 
hymen is pierced, so that no prohibition is violated? Or, is the blood 
flowing through vessels attached’ to the body, and it emerges as a 
result of a wound, so that he does violate a prohibition? 


And if you say that it is pooled and the intercourse does not cause 

a wound, there is an additional dilemma: Does the husband require 

the blood" to flow, and that is his objective in performing the act, 
in which case it is permitted?’ Or, perhaps he requires the open- 
ing" caused by the rupture of the hymen, and creating that opening 

is prohibited on Shabbat. 


And if you say that he requires the blood, and the opening comes 

about incidentally’ as an unintended consequence, is the halakha 
in accordance with the opinion of Rabbi Shimon, who said: An 
unintentional act," i.e., a permitted action from which a forbidden 
labor inadvertently ensued, is permitted? Or, is the halakha in 
accordance with the opinion of Rabbi Yehuda, who said: An 
unintentional act is forbidden? 


NOTES 


Idle matters - Da 027: After prohibiting listening to inap- 
propriate matters and suggesting the actions that one should 

take to avoid doing so, the Gemara adds that one should avoid 

idle matters as well. Although they are not inappropriate, one 

should refrain from hearing them, as one is influenced by what 
he hears. The characterization that one’s ears are the first body 

parts that burn alludes to this idea (Maharal). 


What is the halakha with regard to engaging in intercourse 
with one’s virgin bride for the first time on Shabbat - ma 
nawa monna hips: Rashi, Josafot, and other early commentar- 
ies discuss the connection between this passage in the Gemara 
and the baraitot in which it is explicitly taught, that one may not 
engage in intercourse with his virgin bride for the first time on 
Shabbat. Rashi suggests two solutions: First, the Sages of the 
Gemara were unaware of the baraitot (see Tosafot and Rabbi 
Aharon Halevi). Second, they were aware of the baraitot and 
were either debating whether they were in accordance with the 
halakha or assumed that they were not in accordance with the 
halakha (see Derush VeHiddush). 

Those who consider this passage a continuation of the previ- 
ous one discuss why the concern lest one slaughter a young 
fowl was not raised. The Ramban explains that the case here is 
one where the wedding took place the previous day, but it has 
not yet been consummated. The Ritva and others explain that 
itis referring to a case where the groom already completed the 
wedding preparations. 


Does the husband require the blood — Jy x17 ot: Two 
reasons were suggested as to why the husband would require 
the blood. First, he wants as much blood as possible to flow the 
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first time, so that when they engage in relations on subsequent 
occasions there will be less blood. Second, he wants to see the 
blood flow to verify that she is a virgin (see Tosafot and Ritva). 
The phrase: The husband requires the blood, is more appropri- 
ate according to the latter explanation. 


Does the husband require the blood and it is permitted - 
WI Pw NIT ot: The term permitted is problematic, as even 
if he requires the blood, the question whether or not it is per- 
mitted hinges on the tannaitic dispute cited in the Gemara. 
The Rashba has a variant reading in which the words: And it 
is permitted, are omitted. According to that version, the legal 
status of the act in a case where one needs the blood is clarified 
in the subsequent discussion. 

Others, based on Rashi, include the term: And it is permitted, 
and explain that it is not a decisive ruling but a conditional 
statement: Even if you say that it is permitted according to one 
tannaitic opinion, the question of its status remains according 
to the other opinion (Ritva). 


He requires the opening - P% x7 nna: With regard to the 
prohibition against creating an opening on Shabbat, Rashi 
explains that it is categorized under the rubric of the forbidden 
labor of building. 

Others explain that it falls under the category of one who 
strikes a blow with a hammer, which includes all activities that 
complete production of a vessel. In this case, consummating 
the marriage completes the forging of the bond between the 
husband and wife. 

The Rashba writes that if the husband requires the open- 
ing and that is his intention, although it is a fundamentally 


destructive action, it is not a full-fledged destructive action 
because it contains a constructive element. 


And the opening comes about incidentally — eA nna 
Dyp: Even Rabbi Shimon, who holds that it is permitted to 
perform an unintentional act, agrees that it is prohibited to do 
so when the forbidden result is inevitable. 


Rashi discusses the question: Since rupturing the hymen 
during intercourse with a virgin is inevitable, why is intercourse 
permitted according to Rabbi Shimon? Rashi explains that the 
ruling in the Gemara is limited to one who is adept at engaging 
in intercourse without rupturing the hymen. Others explain that 
even if the groom in question is not capable of doing so, since 
here are those who are, that suffices to generally characterize 
his case as one where the consequences are not inevitable 
(Ritva; Meiri). 


An unintentional act - Mama pW 337: The dispute between 
Rabbi Yehuda and Rabbi Shimon with regard to unintentional 
actions with forbidden results is discussed extensively in trac- 
ate Shabbat. Although this is an issue pertinent to other areas 
of halakha as well, in the context of the halakhot of Shabbat 
here is a unique aspect. 


Labor is forbidden only if it is planned, thoughtful, construc- 
ive labor. Unintentional actions, with regard to which there is 
a dispute between Rabbi Yehuda and Rabbi Shimon, are not 
actions performed accidentally or unwittingly. Rather, they are 
permitted actions that one intends to perform, from which a 
forbidden action unintentionally ensues. Rabbi Shimon permits 
performing these actions and Rabbi Yehuda prohibits doing so. 
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And even if you say that the halakha is in accordance with the 
opinion of Rabbi Yehuda in this regard, is this a destructive 
action vis-a-vis the opening, and is it consequently permitted 
on Shabbat because only constructive actions are forbidden? Or, 
perhaps it is a constructive action vis-a-vis the opening. 


Some say that the series of dilemmas is as follows: And if you 
say that the blood is flowing through vessels attached to the 
body and emerges as a result of a wound, does the husband 
require the blood, and engaging in intercourse is consequently 
prohibited, as his intent is to cause the wound? Or, perhaps he 
requires the act of intercourse solely for his own pleasure, and 
it is permitted. 


And if you say that he requires the act of intercourse solely for 
his own pleasure, and the blood comes incidentally, as it was 
not his intent to draw blood, is the halakha in accordance with 
the opinion of Rabbi Yehuda with regard to an unintentional act, 
or is it in accordance with the opinion of Rabbi Shimon? 


And if you say that the halakha is in accordance with the 
opinion of Rabbi Yehuda and unintentional acts are forbidden, 
is one destructive in causing the wound or constructive in 
causing the wound? 


And if you say that he is destructive in causing the wound," in 
cases involving destructive acts is the halakha in accordance 
with the opinion of Rabbi Yehuda," who rules that one who 
performs any destructive act on Shabbat is exempt, even ifhe did 
so intentionally? 


Or, is the halakha in accordance with the opinion of Rabbi 
Shimon, who ruled that one who is destructive in causing a 
wound on Shabbat is liable if he did so intentionally? 


With regard to the halakha of engaging in intercourse with one’s 
virgin bride on Shabbat, it was stated that in the school of Rav 
they say: Rav permitted doing so and Shmuel prohibited doing 
so. In Neharde’a,® where Shmuel lived, they say: Rav prohibited 
doing so and Shmuel permitted doing so. Rav Nahman bar 
Yitzhak said: And your mnemonic is: These are lenient with 
regard to themselves, and those are lenient with regard to them- 
selves. Each attributes the lenient ruling to the local halakhic 
authority, whose ruling is binding in that locale. 


BACKGROUND 


Neharde’a — Kyy: This city, located on the Euphrates near 
the Malka River, was one of the oldest Jewish communities in 
Babylonia. According to tradition, Jews lived in Neharde’a as 
early as the First Temple period, in the sixth century BCE, begin- 
ning with the exile of King Jehoiachin of Judea. Neharde’a was 
one of the most important Jewish communities in Babylonia. It 
was a center of Torah study from an early period, and its yeshiva 
was the oldest in Babylonia. Many of the greatest tanna’im 
visited Neharde’a, among them Rabbi Akiva, who intercalated 


the calendar there (Yevamot 122b). In Rav’s time, the first half 
of the third century CE, the Neharde’a Yeshiva was headed by 
Rav Sheila and then by Shmuel. Since the city was located 
near the border between the Roman and Persian empires, it 
frequently suffered from wars between the two, and Pappa 
ben Nazer Odonathus, king of Tadmor, destroyed it completely 
in 259 CE. Later, however, Jews resettled there, and many Torah 
scholars remained in Neharde’a even after its yeshiva relocated 
to Mehoza and Pumbedita. 


LO 

Destructive in causing the wound - nyana bp bpn: The 
Ramban cites an explanation that he himself rejects, that the 
reference here is to the wound caused by slaughtering young 
fowl. In the Shita Mekubbetzet, a defense of that explanation 
is cited. 
The Gemara seems to be saying that if the intercourse is 
considered destructive, it is permitted ab initio according to 
Rabbi Yehuda. The commentaries ask: Isn't performance of a 
destructive action prohibited by rabbinic law (see Tosafot)? 
They respond that there are two factors here dictating leni- 
ency: The action is destructive action and unintentional. 
Others add a third factor: It is in the course of performing 
a mitzva. The Rashba contends that the Sages issue decrees 
prohibiting certain actions, only due to the concern that oth- 
erwise one might come to perform a similar action prohibited 
by Torah law. Here, although creating the opening falls into 
the category of building, people do not consider it building 
and will not come to perform the forbidden labor of build- 
ing as a result of the intercourse. Others explain that since 
the intercourse is a destructive action as far as the woman 
is concerned, it is in no way comparable to the forbidden 
labor of building, and no decree was issued (Ha‘amek Shela). 


In cases involving destructive acts is the halakha in accor- 
dance with the opinion of Rabbi Yehuda — abn bpbpna 
MT DID: Some ask why the ruling with regard to inter- 
course with his virgin bride, which is a mitzva, is not the same 
as the ruling with regard to circumcision, which is considered 
a constructive act due to the mitzva involved (Sefer Hafla‘a). 
Some distinguish between circumcision, where creating the 
wound is the essence of the mitzva, and intercourse with a 
virgin, where the wound is ancillary to the mitzva. 


Location of Neharde’a 
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BACKGROUND 

Until the wound heals - 7227 mnang ty: The period of 
time in which a wound forms a scab and the bleeding 
ceases is determined by different variables and differs from 
person to person. Clearly, additional wounds irritating the 
affected area, e.g., by means of additional acts of intercourse, 
would extend that period of time. Therefore, no time limit 
is set, and the duration of the healing process varies based 
on the circumstances in each case. 


LANGUAGE 
Barrel [nazyata] — sma: From the ancient Syriac-Aramaic 
nazanta or nazita, meaning large barrel. Its source is the 
Akkadian namzitu, meaning vessel for fermenting alcoholic 
beverages. 


HALAKHA 

Stopper of a barrel — K937 K290: According to some 
authorities, it is permitted to remove and return the cloth 
stopper that is inserted into the opening in the side of the 
barrel, although it is inevitable that liquid will be squeezed 
out of the cloth, since that is an undesirable inevitable 
consequence (Tur, based on Arukh). Others prohibit per- 
forming a permitted action with an inevitable forbidden 
consequence in all circumstances (Ri). It is customary to 
adopt the lenient ruling, but one must be certain to avoid 
placing a vessel under the stopper to receive the dripping 
wine, as doing so renders the action permitted with an 
inevitable forbidden consequence that is desirable (Shu/han 
Arukh, Orah Hayyim 320718). 


A young girl whose time to see has not arrived and she 
married - meway nix maar wan xv mpwn: If a man 
marries a young girl whose time to see the flow of men- 
strual blood has not yet arrived, she is permitted to her 
husband until the wound heals, as any blood that flows is 
from the ruptured hymen (Rambam; see Rif). Nevertheless, 
the accepted custom is that even in the case of a minor girl, 
they engage in intercourse to fulfill the mitzva, then the 
groom withdraws, and they refrain from further relations 
until the wound heals. This is the opinion of the Rambam 
and the Ra‘avad, and most authorities, based on the con- 
clusion of the Gemara (Nidda 65b; Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 5:19, 11:8; Shulhan Arukh, Yoreh De'a 193:1). 
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NOTES 


The Gemara asks: And did Rav permit engaging in intercourse 
in those circumstances? But didn’t Rav Shimi bar Hizkiyya 
say in the name of Rav: In the case of this cloth stopper of a 
barrel [nazyata],'"" it is prohibited to insert it tightly" in the 
spout of the barrel on a Festival, because in the process liquid 
will be squeezed from the cloth, and squeezing liquids is pro- 
hibited on Shabbat and Festivals. Apparently, Rav prohibits 
even unintentional actions. 


The Gemara answers: In the case of the barrel, even Rabbi 
Shimon concedes, as it is Abaye and Rava who both say: 
Rabbi Shimon concedes in the case of: Cut off its head" and 
will it not die, i.e., a case that involves inevitable consequences 
like the decapitation of an animal, that the action is forbidden. 
Here, the liquid will inevitably be squeezed from the cloth. 


The Gemara asks: But didn’t Rav Hiyya bar Ashi say that Rav 
said with regard to unintentional acts: The halakha is in accor- 
dance with the opinion of Rabbi Yehuda, and Rav Hanan bar 

Ami said that Shmuel said: The halakha is in accordance with 

the opinion of Rabbi Shimon. And Rav Hiyya bar Avin taught 

these rulings directly, without citing additional men who trans- 
mitted them. Rav said: The halakha is in accordance with the 

opinion of Rabbi Yehuda, and Shmuel said: The halakha is in 

accordance with the opinion of Rabbi Shimon. How then did 

Rav permit intercourse with one’s virgin bride on Shabbat? 


The Gemara answers: Actually, Rav holds in accordance with 
the opinion of Rabbi Yehuda. According to that version that 
said that the blood is pooled, he is destructive vis-a-vis 
the opening. According to that version that said that blood 
is flowing through blood vessels attached to the body, he is 
destructive in causing the wound, and Rabbi Yehuda concedes 
that it is permitted. 


Rav Hisda raised an objection from a mishna (Nidda 64b). 
With regard to a young girl whose time to see the flow of 
menstrual blood has not arrived," as she has not yet reached 
puberty, and she married," Beit Shammai say: One gives 
her four nights during which she may engage in intercourse, as 
any blood is attributed to the ruptured hymen. Beit Hillel say: 
There is no limit. Rather, any blood she sees is attributed to the 
ruptured hymen until the wound heals. 


Stopper of a barrel - 


but that consequence is inevitable. 


KaT KD: There are various opin- 
ions with regard to the nature of this item, as well as with regard 
to the halakhic issue involved. According to Rashi and several of 
the geonim, the reference is to a cloth stopper or one covered in 
cloth that plugs a hole in the side of the barrel, and the halakhic 
problem relates to squeezing the liquid from the cloth. A similar 
explanation is that the reference is to a garment used to cover 
he top of the barrel, and there too the concern is with regard 
o squeezing the liquid from the garment (Josefot Rid; Meiri). In 
both of those cases, one does not intend to squeeze the liquid, 


he side of the barrel, and 


o prevent the wine from lea 


o most opinions, the hala 


prohibited labor of building. 


Under the rubric of which o 


The Arukh cites a different opinion, based on a geonic tradi- 
ion, that the reference is to a wooden covering used to seal 


he concern is with regard to the 
Although one's intention is merely 
ing, by fixing the covering in place, 


he is essentially building the side of the barrel. 


It it is prohibited to insert it tightly - api Vx: According 


hic issue under discussion is the 


prohibited labor of squeezing a liquid. The question arises: 


the thirty-nine primary categories 


of prohibited labor does this action fall? The question is not 
merely academic, as each of the categories of labor is unique 
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with regard to its objective, its typical method of performance, 
and the manner in which one incurs complete liability. 

The Ritva summarizes the various opinions, enumerating 
hree primary categories under whose rubric squeezing could 
all: (1) Threshing, i.e., extracting a substance suitable for use 
rom an outer covering unfit for use. This is prohibited by Torah 
aw only with regard to substances that grow from the ground. 
(2) Whitening, i.e., laundering, cleaning, etc., as immersing the 
cloth in water is a form of laundering. (3) Dyeing, as the wine 
changes the color of the cloth (see Tosafot). An interesting proo 
cannot fall under extracting, a subcategory of threshing, 
is cited in Shoel UMeshiv. The Gemara states that this activity 
is necessary for 


hat i 


is forbidden on a Festival. Extracting, which 


preparation of food, is permitted on a Festival. 


Cut off its head — mo pps: The opinion of Rava and Abaye 
orbidden consequence is inevitable, 
even Rabbi Shimon concedes that there is no exemption based 
on lack of intent. However, there is an additional consideration, 
cited in the Arukh, which is whether the inevitable conse- 
quence is desirable to the one performing the permitted action, 
o it, or whether it is undesirable to 
hat in the latter cases, Rabbi Shimon 


is that in cases where the 


whether he is indifferent 
him. Some authorities rule 
holds that the action is permitted. 


A young girl whose time to see has not arrived - Kow npn 
ninth ayaa: These discussions are based on two fundamen- 
tal principles. By Torah law, the blood from a ruptured hymen is 
not a source of ritual impurity, and its halakhic status is like that 
of blood from any other wound. In many cases, however, the 
concern is that during intercourse, or immediately thereafter, 
the bride began to menstruate, and there is no clear way to 
distinguish between menstrual blood and the blood from the 
hymen. 

Furthermore, at one point, Jewish women adopted the strin- 
gency that any blood that emerges from the womb is treated 
as the blood of a zava, who is eligible for purification only after 
counting seven clean days without blood. The combination 
of these two factors forms the basis for the disputes of the 
tanna‘im and later halakhic authorities on this matter. 


Until the wound heals — 7327 mrm IY: In other words, even 
if the wound takes a long time to heal, they may engage in 
intercourse. Beit Hillel also permits relations for four nights even 
after the wound heals. There is no alternative to understanding 
the dispute in this manner, as otherwise, this would be a case 
where the opinion of Beit Shammai is more lenient than the 
opinion of Beit Hillel, and it is not enumerated among the 
leniencies of Beit Shammai in tractate Eduyyot. 
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If, however, her time to see the flow of menstrual blood has 
arrived," as she has reached the age of puberty, even if she has not 
yet menstruated, and she married, Beit Shammai say: One gives 
her the first night, during which the blood is attributed to the 
wound. Thereafter, the blood is presumed to be menstrual blood, 
and she is forbidden to her husband. Beit Hillel say: One gives 
her from Wednesday, the day designated for marriage of a virgin, 
until the conclusion of Shabbat, four nights. During that period, 
any blood is attributed to the wound, and she is permitted to her 
husband. 


What, is it not referring to a case where if he did not yet engage in 

full-fledged intercourse, i.e., rupturing the hymen, with his bride, 
he may engage in full-fledged intercourse with her even on Shab- 
bat? Apparently, it is permitted to engage in intercourse with a virgin 
on Shabbat. Rava said: No, it is referring to any other day except 

for Shabbat. Abaye said to him: But isn’t it taught: Until the 

conclusion of Shabbat, four nights? Four nights from Wednesday 
until the conclusion of Shabbat includes Shabbat. Rather, Rava 
said: It is referring to a case where he engaged in full-fledged inter- 
course with his bride before Shabbat. Therefore, there is no concern 
lest he cause a wound on Shabbat. 


However, if it is referring to a case where he already engaged in 
intercourse, what is the tanna teaching us when he says that it is 
permitted to have intercourse with her even on Shabbat? He teaches 
us that although it might cause bleeding, it is permitted to engage 
in intercourse on Shabbat, in accordance with the statement of 
Shmuel, as Shmuel said: It is permitted to enter into a narrow 
opening in a wall on Shabbat, although doing so causes pebbles 
to fall from the wall. Here too, although it might cause a wound and 
bleeding, intercourse is permitted on Shabbat. 


Rav Yosef raised an objection from a mishna (Berakhot 16a): A 
groom is exempt from the mitzva of reciting Shema on the first 
night" of his marriage to a virgin on Wednesday night, until Satur- 
day night, if he has not taken action and consummated the mar- 
riage. What, is it not that he is exempt due to the fact that he is 
preoccupied because he wishes to engage in intercourse with her 
and is concerned that he will fail to do so properly? Apparently, if 
he did not yet consummate the marriage, he is exempt from reciting 
Shema even on Shabbat, indicating that it is permitted to engage in 
intercourse on Shabbat. Abaye said to him: No. It can be explained 
that he is exempt from reciting Shema because he is preoccupied 
due to the fact that he did not yet engage in intercourse with her. 
No proof may be cited with regard to engaging in intercourse on 
Shabbat. 


Rava said to Abaye: And is one exempt due to preoccupation? If 
that is so, would one whose ship sunk at sea also be exempt? The 
Gemara reinforces its question: And if you would say: In fact, that 
is so, didn’t Rabbi Abba bar Zavda say that Rav said: A mourner 
is obligated in all the mitzvot" in the Torah except for the mitzva 
to don phylacteries," as the term splendor is stated with regard 
to phylacteries:’ “Make no mourning for the dead; bind your 
splendor upon yourself” (Ezekiel 24:17). Splendor is antithetical to 
mourning. If a mourner, who is clearly pained and preoccupied, is 
obligated to recite Shema, then certainly all others who are preoc- 
cupied due to events that transpired in the past should be obligated. 
If the groom is exempt, it must be due to his preoccupation with a 
mitzva that remains incumbent upon him to perform in the future. 
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HALAKHA 

Her time to see has arrived — nix mgt WNT: A girl 
who reached the age of menstruation but has not yet 
menstruated is permitted to her husband for four days 
following the first act of intercourse, even if there is some 
bleeding, provided the wound has not healed. According 
to the Rosh, she is permitted even if the wound has healed. 
Today, however, Jewish women adopted the stringency 
that any blood that emerges from the womb is treated 
as the blood of a zava. Therefore, the accepted custom is 
to engage in intercourse and withdraw until the wound 
is completely healed and there is no bleeding (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 5:19, 11:8; Shulhan Arukh, 
Yoreh De'a 1931, Even HaEzer 63:1). 


HALAKHA 


A groom is exempt from the mitzva of reciting Shema 
on the first night — psg a> yaw mpa swe pon: 
A groom who marries a virgin is exempt from reciting 
Shema until he consummates the marriage because he 
is preoccupied that he will discover that she is not a vir- 
gin. Since he is preoccupied with the performance of a 
mitzva, he is exempt from performing another. If he has 
not engaged in sexual relations three nights after the 
wedding, he is obligated to recite Shema, since he is more 
comfortable with his bride and no longer preoccupied. 
That exemption applied in earlier generations. However, 
today most people typically recite Shema without the 
proper intent, so a groom who marries a virgin recites 
Shema as well (Rambam Sefer Ahava, Hilkhot Keriat Shema 
4:1; Shulhan Arukh, Orah Hayyim 70:3). 


A mourner is obligated in all the mitzvot in the Torah 
except for the mitzva to don phylacteries - an bax 
PPAT ya yan mina nwa ryan Sa: It is prohibited 
for a mourner to don phylacteries onthe day of the burial 
(Rambam Sefer Shofetim, Hilkhot Evel 4:9; Shulhan Arukh, 
Orah Hayyim 38:5). 


NOTES 


Preoccupation — X71: Several explanations are pro- 
vided for the preoccupation of one who marries a virgin. 
They must be taken together in order to understand the 
course of the Gemara's discussion here. In the Rambam’s 
Commentary on the Mishna it is explained that he is anx- 
ious that he will discover that his bride is not a virgin. In 
the Shita Mekubbetzet, an opinion is cited that his concern 
is that he might falsely suspect his wife of not being a 
virgin. Apparently, he is also worried that he will be unable 
to engage properly in full-fledged intercourse. 


Is obligated in all the mitzvot - msan boa am: The 
Ritva notes that a mourner is also prohibited from study- 
ing Torah, which means that the statement here is not 
completely accurate. The Sages, in various formulations, 
stated that practical halakha cannot be learned from 
principles stated in the mishna, as there are no principles 
without exceptions. 


As the term splendor is stated with regard to phylacter- 
ies — WD fa Wax: Rashi adds that since a mourner is 
downhearted and despondent, itis inappropriate for him 
to place splendor on his head. The Ritva explains that 
Rashi did not suffice with merely citing the verse from Eze- 
kiel, from which it is derived that the mourner is exempt 
from the mitzva of phylacteries, because he wanted to 
explain, in passing, why all mitzvot are not derived from 
the mitzva of phylacteries by means of an analogy. 
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Rather, Rava said: This matter of intercourse with a virgin on Shabbat 
is subject to a dispute between tanna’im, as one tanna taught: If he 
did not take action on the first night he is exempt from reciting 
Shema even on the second. If he failed to consummate the marriage 
on the second night he is exempt even on the third night, which is 
Shabbat evening. 


And another baraita is taught: On the first and second nights he is 
exempt; on the third he is obligated to recite Shema. He is obligated 
on the third night, even if he did not yet consummate the marriage, 
because the third night is Shabbat, when intercourse with his virgin 
wife is forbidden. The different rulings in the two baraitot indicate that 
there is a tannaitic dispute with regard to intercourse with a virgin on 


Shabbat. 


And how does Abaye respond to this proof? He says that there too, 
it can be explained that it is with regard to preoccupation that the 
tanna’im disagree. Everyone agrees that it is prohibited to engage 
in intercourse with a virgin on Shabbat. The dispute is whether or 
not one’s preoccupation with the fact that he has not yet performed 
the mitzva of consummating the marriage in the past is considered 
preoccupation with a mitzva, which would exempt him from reciting 
Shema? 


And the dispute between these tanna’im in the baraitot cited is paral- 
lel to the dispute between these tanna’im, as it is taught in another 

baraita: With regard to one who marries a virgin, he may not engage 

in intercourse with her for the first time on Shabbat, and the Rabbis 

permit doing so. 


The Gemara asks: Who are the Rabbis that permit doing so? Rabba 
said: It is the opinion of Rabbi Shimon, who said: An unintentional 
act is permitted on Shabbat. Since one’s intention is to perform a 
permitted action, i.e., the consummation of the marriage, and there is 
no intent to perform a forbidden action, any forbidden action that may 
ensue is not a source of concern. 


Abaye said to Rabba: But doesn’t Rabbi Shimon concede that in the 
case of: Cut off its head and will it not die, i.e., inevitable conse- 
quences, one is not exempted by lack of intent. Since rupture of the 
hymen and the subsequent bleeding is inevitable, Rabbi Shimon 
would concede that intercourse with a virgin is forbidden. Rabba said 
to him: Unlike these Babylonians, who are not experts in diverting’ 
during intercourse and are unable to engage in intercourse without 
rupturing the hymen, there are those who are experts in diverting. 
Therefore, rupture of the hymen is not an inevitable consequence. 


The Gemara asks: If so, and the groom is expert in diverting, why is 
there preoccupation that renders him exempt from reciting Shema? 
The Gemara answers: The exemption due to preoccupation is limited 
to one who is not expert. The Gemara asks: If so, the Sages should 
say explicitly: One who is expert is permitted to have intercourse 
with a virgin on Shabbat, and one who is not expert" is prohibited 
from doing so. The Gemara answers: The majority of men are experts 
in this matter. Therefore, rupture of the hymen is not an inevitable 
consequence, and intercourse is permitted on Shabbat. 


BACKGROUND 


Diverting — Bi: Diverting can be accomplished in several man- 
ners. It can be a form of intercourse without penetrating the vagina, 
which is one of the possibilities raised by the Gemara with regard 
to the preliminary stage of intercourse. Here, it seems more likely 
that we are dealing with a case of complete penetration that avoids 


One who is expert...one who is not expert — 73 iyKw...#73: 
The early commentaries analyzed this brief passage very closely, 
since the different reasons cited are apparently contradictory (see 
Tosafot). They conclude that even those who are not expert at 
diverting are at times successful in doing so. However, due to their 


NOTES 


rupturing the hymen. This is possible when the hymen is naturally 
perforated sufficiently to allow entry. In the case of most mature 
grown women, the hymen is no longer intact and there is often 
an opening large enough to enable penetration at a certain angle 
without causing rupture. 


lack of expertise, they will not know in advance whether or not 
they will be successful. On the other hand, those who are expert 
may decide to engage in full-fledged intercourse. On that basis, 
the various statements can be reconciled. 
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Rava bar Rav Hanan said to Abaye: If that is so, and most people 
are able to engage in intercourse with a virgin without rupturing 
the hymen, why are groomsmen stationed to ensure that no 
deceit is employed by the groom with regard to the bride's virgin- 
ity? And why is a sheet necessary to determine whether there was 
blood? The absence of blood proves nothing if intercourse is 
possible without blood. Abaye said to him: There, the grooms- 
men and the sheet are necessary lest the groom see blood and 
seek to destroy it intentionally. Certainly, ifhe seeks to engage in 
intercourse and keep the hymen intact he can do so. However, if 
he engages in full-fledged intercourse and the hymen is ruptured, 
the Sages sought to ensure that the facts are clear. 


Rav Ami raised an objection from a mishna (Eduyyot 2:5): With 
regard to one who drains an abscess™™® on Shabbat, if his intent 
is to create a permanent opening so that the abscess will dry, he 
is liable to receive punishment for performing an action similar 
to the prohibited labor of building on Shabbat. However, if he 
created the opening to remove pus, 


he is exempt. In this case, exempt means permitted ab initio. 
Ostensibly, intercourse with a virgin is comparable to creating an 
opening in an abscess. Why then, would intercourse with a virgin 
be forbidden on Shabbat? The Gemara rejects the proof: There, 
the pus in the abscess is pooled in one place and completely 
removed from the vessels in the flesh. In creating the opening, he 
creates nothing enduring. Here, however, in the case of the rup- 
tured hymen, even according to the opinion that the blood is 
pooled, it is not completely removed from the blood vessels in 
the flesh. Through intercourse, the blood is removed from its 
place, which constitutes an aspect ofa prohibited labor. 


The Gemara relates: Rav Ami permitted one to engage in inter- 
course with his virgin wife for the first time on Shabbat. The 
Sages said to him: But her marriage contract is not yet written. 
Engaging in conjugal relations with one’s wife without a marriage 
contract is considered an act of promiscuity. He said to them: 
Have her seize a portion of her husband’s movable property" 
equivalent to the value of her marriage contract, and that will 
serve as a deposit until he writes the marriage contract. He may 
then engage in sexual relations with her. 


The Gemara relates: Rav Zevid permitted one to engage in inter- 
course with his virgin wife for the first time on Shabbat. There 
are those who say: Rav Zevid himself engaged in intercourse 
with his virgin wife for the first time on Shabbat. 


It was further related: Rav Yehuda permitted one to engage in 
intercourse with his virgin wife for the first time on a Festival. 
Rav Pappi said in the name of Rava: Do not infer and say: It is 
on a Festival that it is permitted, but on Shabbat it is prohibited, 
similar to actions involving food preparation, which are permitted 
on Festivals and prohibited on Shabbat, as the same is true that 
even on Shabbat it is permitted. And the reason Rav Yehuda 
issued his ruling with regard to a Festival is due to the fact that 
the incident that took place, took place in this way. 
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NOTES 

One who drains an abscess - xpa DDT: Rashi 
explains that creating a permanent opening in the abscess 
falls under the rubric of the prohibited labor of building, 
which is applicable to human bodies as well. The Ram- 
bam explains that creating this opening is included in 
the category of striking with a hammer, i.e., completing 
production of a vessel. The purpose of this opening is to 
facilitate the exit of the pus and the entry of air (Tosafot). 
Others, citing Josafot, explain that the opening facilitates 
exit of the pus and the introduction of medicine. 


HALAKHA 


One who drains an abscess — xpa DDT: One who 
lances a pus-filled abscess on Shabbat in order to cre- 
ate a permanent opening to facilitate healing is liable 
to receive punishment for performing the prohibited 
labor of striking with a hammer, i.e., completing produc- 
tion of a vessel. However, it is permitted for one to lance 
the abscess if his intention is to drain the pus (Rambam 
Sefer Zemanim, Hilkhot Shabbat 10:17; Shulhan Arukh, Orah 
Hayyim 328:28). 


BACKGROUND 


Drains an abscess — py Da9: An abscess is a wound 
filled with pus that is drained by means of squeezing. 
The continued drainage of the pus is a necessary step in 
healing the abscess. The accumulation of pus in a closed 
abscess causes significant pain, and lancing the abscess 
and draining the pus temporarily relieves that pain. 


HALAKHA 

Have her seize her husband’s movable property - 
write a marriage contract for his wife, e.g., on Shabbat, 
he may give her movable property corresponding to the 
value of the marriage contract accompanied by a guar- 
antee that he will compensate her for any loss of value. 
He may then engage in intercourse with his wife until he 
has the opportunity to draft a marriage contract, at which 
point he is obligated to do so (Rambam Sefer Nashim, 
Hilkhot Ishut 10:9; Shulhan Arukh, Even HaEzer 66:2). 


ATN PI: KETUBOT:PEREKI:7A 31 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 

Since...was permitted — mymnw Jim: There is a 
dispute between Beit Shammai and Beit Hillel in trac- 
tate Beitza with regard to the principle: Since it was 
permitted for the purpose of food preparation, it was 
also permitted when not performed for the purpose 
of food preparation. According to Beit Hillel, since 
certain actions were permitted for the purpose of food 
preparation, they are permitted for other purposes 
as well. Tosafot and the Rashba note that this is not 
blanket permission to perform these activities for any 
purpose. These activities are permitted only when 
performed for the purpose of that day, even if it is not 
or food preparation. 


And is there a ruling issued to prohibit - xa» 11 
none) mein: Apparently, the question arises from 
he use of the term: Issued a ruling, which typically 
connotes a novel element. A Sage may rule that a mat- 
er is prohibited merely to avoid entering a situation 
of uncertainty, not due to any novel understanding. 
However, in order to rule that a matter is permitted, 
it must be based on a clear-cut, often novel under- 
standing (see Rashi). In the Shita Mekubbetzet, an 
explanation is cited that the question of the Gemara 
is: Perhaps Rabbi Ya'akov bar Idi was mistaken, and 
based on the fact that he heard that Rabbi Yohanan 
issued a ruling, he assumed that he had ruled that it 
is permitted. 


LANGUAGE 
Incense [mugmar] - ‘vasa: From the Aramaic gomra 
or gomarta, meaning coal. Incense consisted of 
various spices placed on hot coals that would fill the 
home with a pleasant fragrance. 
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Rav Pappa said in the name of Rava: According to Rav Yehuda, on 

a Festival it is permitted, on Shabbat it is prohibited. Rav Pappi said 

to Rav Pappa: What is your thinking? Is it: Since causing a wound 

was permitted" on a Festival when performed for the purpose of food 

preparation, it was also permitted when not performed for the pur- 
pose of food preparation? If that is so, it would be permitted to 

prepare incense [mugmar]" on a Festival due to the following rea- 
son: Since kindling a fire was permitted on a Festival when per- 
formed for the purpose of food preparation, it was also permitted 

when not performed for the purpose of food preparation. 


Rav Pappa said to him: It is about your assertion that the verse 

states with regard to a Festival: “Save that which every person must 

eat, that alone may be done by you” (Exodus 12:16), indicating a 

matter that is equal for every person. Incense is burned only by 
those who are particularly delicate. It is not equally utilized by every- 
one, and therefore it is not permitted. Intercourse, on the other hand, 
is universally practiced. 


Rav Aha, son of Rava, said to Rav Ashi: If that is so, if a deer 
happened to come into his possession on a Festival, since it is not 
a food that is equal for every person, would the ruling also be that 
it is prohibited to slaughter it? Rav Ashi said to him: I said a 
matter that is a need for every person, and deer meat is a matter 
that although difficult to acquire, is a need for every person. Incense, 
even when available, is not universally utilized. 


Rabbi Ya’akov bar Idi said: Rabbi Yohanan issued a ruling in 
the city of Tzaidan:' It is prohibited to engage in intercourse 
with one’s virgin wife for the first time on Shabbat. The Gemara 
asks: And is there a ruling issued to prohibit" an action? Typically, 
that language is utilized in reference to a firmly established ruling. 
Astringent ruling can be issued even based on uncertainty. In contrast, 
a lenient ruling can be issued only if the matter is clearly established 
by means of tradition or the reasoning of the Sage issuing the ruling. 


Incense — “vasa: Incense vessels, also called censers, were at times 
fashioned with a perforated cover in order to allow the fragrance 
to diffuse. Others were sealed, and the cover was removed only 
when one wanted the fragrance to diffuse throughout the house 
or to perfume one's garments. The use of various types of incense 


was customary among well-to-do families. 


BACKGROUND 


Tzaidan — }2¥: Tzaidan was a town on the northern bank of the 
Sea of Galilee, adjacent to the place where the Jordan River flows 
into the Sea of Galilee. It is also called Beit Tzaida in other sources, 
and Josephus used its Roman name, Julias. The Sages of Tiberias 
frequently visited there and issued various rulings. 
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The Gemara answers: Yes, that language is used with regard to a 
stringent ruling, as didn’t we learn the following in a mishna 
(Nazir 19b): When Queen Helene’s son went to war, she took a 
vow to be a nazirite for seven years, and she fulfilled that vow for 
the duration of her stay in the Diaspora? When she immigrated 
to Eretz Yisrael, Beit Hillel issued a ruling that she shall be a 
nazirite for seven additional years." Apparently, rulings are 
issued to prohibit an action as well. 


And alternatively, this is similar to that which is taught in a 
baraita: If a majority of the spinal cord of an animal is severed," 
the animal is a tereifa; this is the statement of Rabbi Yehuda 
HaNasi. Rabbi Ya'akov says: Even if the spinal cord is perforated 
but otherwise intact, the animal is a tereifa. The baraita continues: 
Rabbi Yehuda HaNasi issued a ruling in accordance with the 
opinion of Rabbi Ya’akov. Here too, the term: Issue a ruling, 
is employed with regard to a stringent ruling. Rav Huna said: 
Despite the fact that Rabbi Yehuda HaNasi ruled in accordance 
with his opinion, the halakha is not in accordance with the 
opinion of Rabbi Ya’akov, but rather it is in accordance with the 
opinion of Rabbi Yehuda HaNasi. This is one version of this 
discussion. 


Rav Nahman bar Yitzhak taught this alternative version of the 
ruling of Rabbi Yohanan. Rav Abbahu said: Rabbi Yishmael ben 
Ya’akov, who is from Tyre, asked Rabbi Yohanan in Tzaidan, 
and I heard the exchange: What is the halakha with regard to 
engaging in intercourse with one’s virgin wife for the first time 
on Shabbat? And he said to him: It is prohibited. The Gemara 
concludes: And the halakha is that it is permitted to engage in 
intercourse with one’s virgin wife for the first time on Shabbat," 
and one need not be concerned lest he cause a wound, create an 
opening, or initiate bleeding. 


§ Rabbi Helbo said that Rav Huna said that Rabbi Abba bar 
Rav Zavda said that Rav said: Both a virgin and a widow who 
marry require that the benediction" of the grooms be recited. 
The Gemara asks: Did Rav Huna say that? But didn’t Rav Huna 
say: A widow does not require that a benediction be recited? 
The Gemara answers: This is not difficult. Here, where Rav Huna 
said that a widow requires a benediction, it is with regard to a 
bachelor who married a widow. There, where Rav Huna said 
she does not require a benediction, it is with regard to a widower 
who married a widow." 


The Gemara asks: And does a widower who married a widow 
not require a benediction to be recited? But didn’t Rav Nahman 
say: Huna bar Natan said to me that it was taught: From where 
is it derived that the benediction of the grooms is recited in a 
quorum often men?" It is as it is stated with regard to Boaz, who 
married Ruth: “And he took ten men of the Elders of the city 
and said: Sit you here, and they sat” (Ruth 4:2). And when Boaz 
married Ruth, he was a widower marrying a widow." As that is 
the primary source for the obligation to recite the benediction, 
apparently the benediction is recited even in that case. 


NOTES 


That she shall be a nazirite for seven additional years - xanw 
DW yaw Tiy mP: The essential reason was that a decree of 
ritual impurity was issued with regard to the land of the gen- 
tiles, and since it is prohibited for a nazirite to become impure 
with impurity imparted by a corpse, the naziriteship observed 
outside of Eretz Yisrael is disregarded. 


A bride requires the benediction — mba A213 ANyy: In 
tractate Kalla, it states more forcefully that a bride without 
a blessing is forbidden to her husband like a menstruating 
woman. See Josafot and Rav Yoshiya Pinto, who note that an 
additional source for the wedding benediction is cited there, 


from the verse “And they blessed Rebecca, and said to her: Our 


sister, may you be the mother of thousands of ten thousands” 


(Genesis 24:60). 


He was a widower marrying a widow — max xww jia 
mm: Some derive that Boaz was a widower from the fact that 
he is identified with lbzan, one of the judges from Bethlehem, 
about whom it is written that he had many children. In the 
Jerusalem Talmud, a midrash is cited with regard to the verse 


that describes Naomi and Ruth's arrival: “All the city was astir” 


(Ruth 1:22). It wasn't astir due to their arrival; rather, it was astir 
due to the funeral of Boaz’s wife. 


HALAKHA 


Beit Hillel issued a ruling that she shall be a nazirite for 
seven additional years - yaw Tiy my xan Son ma moin 
Nin ow: The vows of a nazirite can be fulfilled only in Eretz 
Yisrael. If one takes a nazirite vow outside of Eretz Israel, he is 
obligated to go to Eretz Yisrael and observe the entire period 
of the vow, and the period that he observed outside of Eretz 
Yisrael is discounted. According to the Rambam, even today he 
is obligated to go to Eretz Yisrael and observe the vow there 
until he dies or until the Temple is rebuilt, at which point he 
can sacrifice the requisite offerings and conclude his tenure as 
a nazirite. The Ra’avad disagrees, contending that today there is 
no point in the nazirite going to Eretz Yisrael, as there is no way 
for him to purify himself from impurity imparted by a corpse 
(Rambam Sefer Hafla‘a, Hilkhot Nezirut 2:21; see Radbaz). 


If a majority of the spinal cord of an animal is severed - in 
jana pod3w MYW: If more than half the sheath enveloping 
an animal's spinal cord is severed, it is a tereifa and may not be 
eaten, in accordance with the ruling of Rabbi Yehuda HaNasi 
(Rambam Sefer Kedusha, Hilkhot Shehita 9:1; Shulhan Arukh, 
Yoreh De'a 32:1). 


It is permitted to engage in intercourse with one’s virgin 
wife for the first time on Shabbat - nawa abnnabipsb amin: 
It is permitted to engage in intercourse with one’s virgin wife for 
the first time on Shabbat, and there is no concern that causing 
a wound or pain entail desecration of Shabbat. Some (Rosh) 
rule that in places where the custom is to rule stringently and 
to refrain from engaging in intercourse with a virgin for the 
first time on Shabbat, one may not rule leniently unless there 
are compelling circumstances (Pithei Teshuva; Rambam Sefer 
Zemanim, Hilkhot Shabbat 30:14; Shulhan Arukh, Even HaEzer 
63:1). 


A widower who married a widow — max% xww jia: Ifa 
widower marries a widow, the benediction of the grooms is 
recited only on the day of the wedding. However, whenever 
a virgin is married, whether the groom is marrying for the 
first time or has been married before, the benediction of the 
grooms is recited on all seven days of the wedding celebration 
(Rambam Sefer Ahava, Hilkhot Berakhot 2:9; Shulhan Arukh, Even 
HaEzer 62:6). 


The benediction of the grooms is recited in a quorum of ten 
men - mwya oNN n272: The benediction of the grooms is 
recited only if there isa quorum of ten adult, free males present. 
Therefore, the wedding should not be held without a quorum. 
However, if there is no alternative, the wedding may be held 
without the benediction, and the benediction is recited later 
(Rashba; Helkat Mehokek). Others maintain that the presence 
of ten men is not critical after the fact, and so in cases where 
assembling the quorum would require a major effort, one need 
not insist on the presence of the quorum (Darkhei Moshe; Beit 
Shmuel; Beer Heitev; Rambam Sefer Ahava, Hilkhot Berakhot 2:10; 
Shulhan Arukh, Even HaEzer 62:4). 
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NOTES 


However that which is taught in a baraita that the 
Sages were assiduous - 1P x27 KI whi: The 
connection between rejoicing at a wedding and the 
blessing is underscored by the halakha cited later in 
the Gemara, that the wedding benediction is recited at 
occasions celebrating the wedding and not specifically 
on the days of the wedding feast itself. 


HALAKHA 
The marriage celebration — piv nmw: If a man 
marries a virgin, he must rejoice with her for a period 
of seven days. However, if he marries a woman who 
was previously married, he must rejoice with her for 
a period of three days. According to most authorities, 
who consider the two versions of the Gemara not 
mutually exclusive, this applies whether or not the 
groom was married before. However, the Rashba and 
others maintain that in the case of a widow marrying a 
man who was never married, he must also rejoice with 
her for seven days. In their opinion, the two versions 
are mutually exclusive, and the halakha is in accor- 
dance with the latter version, and that is the custom 
(Beer HaGola; Rambam Sefer Nashim, Hilkhot Ishut 10:12; 
Shulhan Arukh, Even HaEzer 64:2). 
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The Gemara answers: What is the meaning of: Does not require 

a benediction, that Rav Huna stated? It means that she does 

not require a benediction all seven days of the wedding celebra- 
tion, but everyone agrees that for one day, she requires that a 

benediction be recited. 


The Gemara asks: However, that which is taught in a baraita, 
that the Sages were assiduous" in seeing to the well-being of 
Jewish women, ensuring that the groom will rejoice with her 
three days, and that is why they established that a widow is 
married on Thursday, with regard to what circumstance is 
the baraita speaking? If it is with regard to a bachelor who 
marries a widow, didn’t you say he celebrates seven days; why 
then did the Sages see to a mere three-day celebration? If it 
is with regard to a widower who marries a widow, didn’t you 
say he celebrates for one day? Why then did the Sages see to 
a three-day celebration? 


The Gemara answers that this can be resolved in several manners. 
If you wish, say: In the case of a widower marrying a widow, 
there is one day for benediction and three days for celebration. 
The wedding is scheduled on Thursday to facilitate a three-day 
celebration. And if you wish, say instead: In the case of a bach- 
elor marrying a widow, there are seven days for benediction 
and there are three days for celebration, during which he must 
refrain from going to work." 


The Gemara raises an objection from a baraita: One recites a 
benediction for a virgin who marries for seven days and for a 
widow who marries for one day. What, is it not even in the case 
of a widow who is married to a bachelor, that one recites the 
benediction for one day? The Gemara answers: No, it is only in 
the case of a widow who is married to a widower that the bene- 
diction is recited for one day. The Gemara asks: However, one 
may then infer that in the case of a widow who is married to a 
bachelor, what is the halakha? The blessing is recited seven days? 
If so, let the tanna teach the baraita: One recites a benediction 
for a virgin who marries for seven days, and for a widow who 
marries a bachelor seven days, and for a widow marrying a 
widower for one day. Why was the middle case omitted? 


Although the tanna could have included that case in the baraita, 
he taught categorical matters. He preferred to avoid entering 
into detail, as there is no virgin for whom the benediction is 
recited fewer than seven days, and there is no widow for whom 
the benediction is recited for less than one day. However, there 
are circumstances where even for a widow the benediction is 
recited for more than one day. 


§ Apropos the source for the benediction of the grooms, the 

Gemara discusses the matter itself. Rav Nahman said: Huna bar 

Natan said to me that it was taught: From where is it derived 

that the benediction of the grooms is recited in a quorum of 
ten men? It is as itis stated: “And he took ten men of the Elders 

of the city and said: Sit you here, and they sat” (Ruth 4:2). And 

Rabbi Abbahu said that the source is from here: “In assemblies 

[mak’helot], bless God, the Lord, from the source of Israel” 
(Psalms 68:27). This verse indicates that a congregation [kahal], 
which contains at least ten men, blesses God when reciting a 

benediction related to the source of Israel, i.e., conjugal relations, 
which will lead to the birth of Jewish children. 
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And what does Rav Nahman derive from this verse from which 
Rabbi Abbahu derived that halakha? He requires the verse to 
derive that which is taught in a baraita: Rabbi Meir would say: 
From where is it derived that even fetuses in their mother’s 
womb recited the song at the Red Sea? It is as it is stated in the 
chapter of Psalms that describes the exodus from Egypt: “In 


assemblies, bless God, the Lord, from the source of Israel.” 


Even those fetuses that were still in the source, i.e., the womb, 
joined the assemblies in blessing God. And the other Sage, Rabbi 
Abbahu says: If that is the meaning, let the verse say: From 
the belly of Israel. What is the meaning of the term “source”? 
Clearly, it is referring to matters related to the source" of Israel, 
i.e, the benediction of the grooms, which must be recited in a 
congregation, a quorum of ten. 


And what does Rabbi Abbahu derive from this verse from 
which Rav Nahman derived his halakha? He requires the verse 
stating that Boaz assembled ten men in order to teach that 
the Torah prohibition with regard to marrying members of 
the nations of Ammon and Moabis limited to a male Ammonite 
and not a female Ammonite,” and to a male Moabite and nota 
female Moabite, as, if it would enter your mind that Boaz 
gathered the men only to recite a benediction, would it not have 
been sufficient if they were not Elders?" From the fact that he 
convened a quorum of Elders, apparently it was to engage in 
halakhic discourse and to issue a halakhic ruling. 


And the other Sage, Rav Nahman, would reject that proof. If it 
would enter your mind that he gathered the men in order to 
teach a halakha, would it not have been sufficient if they were 
not ten? The Gemara answers: Yes, in fact a quorum of ten is 
not necessary to issue a halakhic ruling. Nevertheless, Boaz con- 
vened ten Elders to publicize the matter, as Shmuel said to Rav 
Hana of Baghdad: Go and bring me an assembly of ten men 
and I will say to you before them a halakha that I seek to dis- 
seminate: With regard to one who transfers ownership of an 
object to a fetus, the fetus acquires it, although it has not yet 
entered the world. Boaz too assembled ten Elders to publicize 
the matter. Apropos the halakha that Shmuel publicized, the 
Gemara rules: And the halakha is: With regard to one who 
transfers ownership of an object to a fetus, the fetus does not 
acquire it." 


The Sages taught in a baraita: One recites the benediction of 
the grooms in the house of the grooms, when the bride enters 
into the wedding canopy. Rabbi Yehuda said: One recites it 
even in the house of the betrothal, at the time of the betrothal. 


Abaye said: And the Sages taught the statement of Rabbi Yehuda 
in Judea because there the custom was that the groom be 
secluded with his betrothed," leading to the concern lest he 
engage in conjugal relations with her. Therefore, the blessing is 
recited already at that stage. 


HALAKHA 


A male Ammonite and not a female Ammonite - xh) niay 
mya: An Ammonite or Moabite who converted to Judaism 
may not marry a Jewish woman, nor may male descendants of 
those converts marry Jewish women, regardless of the number 
of generations that have passed since the conversion of their 
ancestor. However, a female Ammonite or Moabite who con- 
verted to Judaism may marry a Jewish man, like any other convert 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 12:18; Shulhan Arukh, 
Even HaEzer 4:2). 


One who transfers ownership of an object to a fetus, the fetus 
does not acquire it - 73? x aay mata: If one consigns a gift 
toa fetus, the latter does not acquire it. However, if one consigns 
a gift to a fetus that he fathered, the fetus does acquire it (Bava 
Batra 142b). Some maintain that the fetus acquires a gift from its 
father only if it is a gift bequeathed on his deathbed (Sefer Halttur, 


citing Rav Hai Gaon), but most authorities disagree (see Shakh; 
Rambam Sefer Kinyan, Hilkhot Mekhira 22:10, Hilkhot Zekhiya 8:5; 
Shulhan Arukh, Hoshen Mishpat 210:1). 


Because the custom was that the groom be secluded with his 
betrothed — may tnnaw 1391: In places where it is customary 
for a betrothed couple to be secluded together, the wedding 
benediction is recited at the betrothal, as in that case everyone 
agrees that it is permitted for the bride to engage in relations with 
the groom, in accordance with the statements of Rabbi Yehuda 
and Abaye. Even those authorities who do not rule in accordance 
with the statement of Rabbi Yehuda infer from this statement that 
if the groom does not enter into seclusion with his betrothed, the 
wedding benediction is not recited then (Rambam Sefer Nashim, 
Hilkhot Ishut 10:6; Shulhan Arukh, Even HaEzer 55:1-2). 


NOTES 

To matters related to the source — 7ipia *poy by: The 
early commentaries disagree whether a quorum of ten 
is required not only for the wedding blessing but for the 
betrothal blessing as well (see Rabbi Shmuel HaNagid 
and Rosh). Support for those who maintain that it is 
required can be cited from this Gemara, as betrothal is 
also a matter relating to the source of Israel. 


Would it not have been sufficient if they were not 
Elders — mpr xt weap xb: The Ritva writes that 
although it is not derived from here that the quorum 
must be Elders, it is derived that the ten must have 
reached the age of majority, as the verse employs the 
term men. 


And the halakha is: With regard to one who transfers 
ownership of an object to a fetus, the fetus does not 
acquire it - map x sanyd mayan 403m: This ruling 
was stated explicitly to ensure that one does not rule in 
accordance with Shmuel, who issued his ruling publicly. 
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HALAKHA 


The time for reciting the benediction of the grooms — pa} 
Dunn n273: The wedding benediction is recited for the first time 
when the bride enters the wedding canopy. It is subsequently 
recited at each of the wedding meals in the groom's house 
(Rambam Sefer Ahava, Hilkhot Berakhot 2:9 and Sefer Nashim, 
Hilkhot Ishut 10:3; Shulhan Arukh, Even HaEzer 62:1). 


The formula for the benediction of the betrothal - nya np% 
pony: Today the formula for the benediction of the betrothal 
is consistent with the formula that appears in the Gemara, with 
minor variations, based on variant readings and divergent 
halakhic rulings. The formula of the benediction according to 
the Ashkenazic custom is: Blessed are You, Lord our God, King 
of the universe, Who sanctified us through His mitzvot, and 
commanded us concerning the forbidden relations, and has 
prohibited to us those women who are betrothed, and has 
permitted to us those women who are married to us by the 
rite of the wedding canopy and betrothal. The added phrase: 

arried to us, is an emendation by Rabbeinu Tam. According to 
he Sephardic custom, the benediction concludes: By the rite of 
he wedding canopy with betrothal (Beit Yosef, based on Sefer 
Halttur). The Yemenite custom, based on the Rambam, is: Who 
has sanctified us through His mitzvot, and distanced us from the 
orbidden relations, and prohibited to us those women who are 
betrothed, and permitted to us those women who are married 
by the rite of the wedding canopy and betrothal (see Maggid 
Mishne; Rambam Sefer Nashim, Hilkhot Ishut 3:24; Shulhan Arukh, 
Even HaEzer 34:1). 


The conclusion of the benediction of the grooms — nann 
Dunn n272: The prevalent custom is to end the betrothal 
benediction with a concluding blessing, in accordance with 
the statement of Rav Aha. According to both the Ashkenazic 
and the Sephardic customs, based on the text in the Gemara 
and the prayer book of Rav Amram Gaon and the Mahzor Vitri, 
the benediction concludes: Blessed are You, Lord, Who sanctifies 
Israel by means of the wedding canopy and betrothal. Alterna- 
tively, it concludes as follows: With betrothal, according to the 
Sephardic custom. The Yemenite custom concludes with: Who 
sanctifles Israel (Rav Hai Gaon; Rif; Rambam; Rambam Sefer 
Nashim, Hilkhot Ishut 3:24; Shulhan Arukh, Even HaEzer 34:1). 
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It is taught in another baraita: One recites the benediction 
of the grooms" in the house of the grooms, and the bene- 
diction of the betrothal in the house of the betrothal. With 
regard to the benediction of the betrothal," what formula 
does one recite?" Ravin bar Rav Adda and Rabba bar Rav 
Adda both said in the name of Rav Yehuda: Blessed are 
You, Lord our God, King of the universe, Who sanctified 
us through His mitzvot, and commanded us concerning 
the forbidden relatives," and prohibited to us those women 
who are betrothed," and permitted to us those women 
who are married" by means of the wedding canopy and 
betrothal. Rav Aha, son of Rava, concludes the blessing 
in the name of Rav Yehuda: Blessed are You, Lord, Who 
sanctifies Israel by means of the wedding canopy and 
betrothal." 


One who does not conclude the benediction of the betrothal 
in accordance with the opinion of Rav Aha, but instead recites 
it without a concluding blessing, deems the formula of this 
blessing just as the formula is in the blessing recited over 
fruits and the blessing recited over mitzvot, in which the 
words: Blessed are You, Lord, appear only at the beginning 
of the blessing. And one who concludes the benediction 
of the betrothal in accordance with the opinion of Rav Aha, 
deems the formula of this blessing just as the formula is in 
the blessing of kiddush, in which the words: Blessed are You, 
Lord, appears both at the beginning and the conclusion of the 
blessing. 


NOTES 


The benediction of the betrothal - prix n273: The early 
commentaries (Ramban) note that this blessing is anomalous, 
as there are no blessings on prohibitions, and the formula 
of this blessing refers to the prohibitions governing sexual 
relations between a man and woman. They explain that the 
blessing is not recited over observance of those prohibitions. 
Rather, it is a blessing of thanksgiving to God for sanctifying 
the Jewish people by commanding them to fulfill mitzvot. 
Analysis of Rashi’s commentary reveals that he alluded to 
this as well. In the Rokeah, it is explained that because these 
prohibitions are unique to the Jewish people, there is room to 
recite a blessing over them. The Meiri writes that the blessing 
is recited not over the prohibitions. Rather, it is recited over 
the mitzva of betrothal. 


And commanded us concerning the forbidden relations — 

nwa by any: The use of the term: And commanded us, is 
difficult in this context, as it does not indicate what the com- 
mand is. The Rambam has a variant reading: And distanced 
us from the forbidden relatives (see Maggid Mishne). The 
term: Commanded us, is more easily understood in light 
of the explanation of the Ramban cited above, that this is 
not a blessing over performance of a mitzva, but a blessing 
of thanksgiving. Others write that in this context the term: 
Forbidden relatives, is referring not only to illicit sexual inter- 
course, but to sexual relations in the broader sense. Therefore, 
the blessing means: Who commanded us, both with regard to 
the prohibition against relations with those who are forbid- 
den and with regard to the positive mitzva to betroth those 
who are permitted (Hatam Sofer). 


And prohibited to us those women who are betrothed — 
DiDNNKT ny a ‘xt: Rashi explains that although the pro- 
hibition against engaging in relations with one’s betrothed 


is by rabbinic law, the expression: Who commanded us, is 
appropriate even for rabbinic mitzvot, e.g., kindling Hanuk- 
kah lights. Others write that since the Gemara proves that 
the obligation to enter into the wedding canopy is by Torah 
law, then the bride is forbidden to him by Torah law (see 
Rosh). With regard to the reason for the blessing, the Ramban 
explains that since it was customary for the betrothal to take 
place up to a year before the wedding, it was necessary to 
remind the groom that the betrothed woman was forbidden 
to him until marriage. 


And permitted to us those women who are married - Yam 
DKW Nx aw: The prevalent custom is in accordance with 
the opinion of Rabbeinu Tam, who says that although the 
intention is clear, the formula of a blessing must nevertheless 
be unambiguous. Therefore, he emended the blessing and 
added: Those women who are married to us. In the opinion 
of Rav Hai Gaon, the phrase: And permitted to us those who 
are married, is omitted. Rather, the formula is: And permit- 
ted them to us, referring to the aforementioned betrothed 
women. This was the custom in the Babylonian academies. 
The early commentaries approve of that formula. However, 
that custom never became prevalent elsewhere. 


Who sanctifies Israel by means of the wedding canopy and 
betrothal — pwstpy main sp by bgy? wapn: According to 
Rav Hai Gaon, the blessing concludes merely: Who sanctifies 
Israel, as it is inappropriate to attribute the sanctity of Israel 
to the wedding canopy and betrothal. However, according 
to the understanding that this is a blessing of thanksgiving, it 
can be explained as thanksgiving for this additional element 
of sanctity, similar to the Sages’ interpretation of the verse 
“You shall be sacred” (Leviticus 19:2) as: You shall be separate. 
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§ The Sages taught: One recites the benediction of the 
grooms in a quorum of ten men all seven days of the wedding 
celebration. Rav Yehuda said: And that is the case only 


when new faces™ who did not previously participate in the 


festivities came to join the celebration. 
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The Gemara asks: What blessings does one recite?" Rav 
Yehuda said that these are the seven blessings: Blessed are You, 


Lord our God, King of the universe, 


New faces — niwm 035: For the seven days of the celebration 
following the wedding, “the wedding benedictions are recited 
at each meal where new faces are present. There are various 
opinions as to who qualifies as a new face. Some maintain 
that people who did not hear the wedding benedictions at 
the wedding are considered new faces (Rambam). Others 
maintain that even people who attended the wedding may 
be considered new faces if they did not yet participate in one 
of the wedding meals. The Shulhan Arukh notes that this is the 
prevalent custom. The Rema writes that even if the new guests 


HALAKHA 


do not actually partake of the meal that they attend, the 
wedding benedictions may be recited on that night and the 
following day. According to Tosafot, only new guests whose 
presence enhances the festive nature of the occasion qualify 
as new faces. Some maintain that Shabbat and Festivals are 
also considered new faces, so that the benedictions are recited 
on Friday and Festival nights and the following day. The Rema 
adds that the Ashkenazic custom is to recite the benediction 
even at the third Shabbat meal (Rambam Sefer Ahava, Hilkhot 
Berakhot 2:10; Shulhan Arukh, Even HaEzer 62:7-8). 
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Who has created all for His glory. 


And the second blessing is: Blessed are You... Creator of 
mankind. 


And the third blessing is: Blessed are You... Who made 
humanity" in His image, in the image of the likeness of 
His form, and out of His very self formed a building (see 
Genesis 2:22) for eternity. Blessed are You, Lord, Creator of 
mankind. 


The fourth blessing is: May the barren city of Jerusalem greatly 
rejoice and delight’ with the ingathering of her children 
within her in joy. Blessed are You, Lord, Who gladdens Zion 
through her children. 


The fifth blessing is: Bring great joy to these loving friends, as 
You gave joy to Your creations’ in Eden in ancient times. 
Blessed are You, Lord, Who brings joy to the groom and 
bride. 


The sixth blessing is: Blessed are You, Lord our God, King of 
the universe, Who has created joy and gladness, groom and 
bride, delight, exultation, happiness, jubilation, love and 
brotherhood, and peace and friendship. Soon, Lord our God, 
may there be heard in the cities of Judea and in the streets of 
Jerusalem the sound of joy and the sound of gladness, the 
sound of the groom and the sound of the bride, the joyous 
sound of grooms from their wedding canopy and of young 
people from their feast of song (see Jeremiah 33:11). Blessed 
are You, Lord, Who makes the groom rejoice with the bride. 
Together with the blessing over the wine, these are the seven 
wedding blessings. 


NOTES 


New faces — niwtn 0°29: Some learn from the fact that this 
erm is in the plural that at least two new people are required. In 
he Shita Mekubbetzet, that conclusion is rejected, as the plural 
refers to all the guests who will participate in the festivities 
hroughout the seven days. 


The order of the wedding blessings — piw niaya Wp: Rashi 
explains the order of the wedding blessings as follows: The 
first was instituted in deference to the congregation attending 
he wedding, followed by a blessing over the creation of man 
and his union with his spouse in the Garden of Eden. Before 
proceeding to blessing the couple upon their entry beneath 
he wedding canopy, there is a blessing over the solace of 
erusalem, to fulfill the verse “If | set not Jerusalem above my 
greatest joy” (Psalms 137:6). That is followed by the blessing 
wishing the couple happiness together for the rest of their 
ives, followed by the final blessing wishing them joy at the 
wedding. That is the approach adopted by most early com- 
mentaries (see Ritva). 

The Maharsha explains the order as follows: First comes God, 
then the creation of man, followed by the creation of woman, 
and subsequently God's providence in the world, including 
celebration of the wedding. 


NOTES 


Who made humanity — 07% NX 3%? Wx: Many commen- 
taries are of the opinion that the first blessing: Creator of man- 
kind, refers to the creation of Adam, and the second refers to the 
creation of Eve. Despite the fact that the formula of the second 

blessing also employs the term adam, in the Bible that term 

refers to women as well (see Numbers 31:35 and Isaiah 44:13). 


May the barren city of Jerusalem greatly rejoice and delight - 
mappa bam trwa wiw: In addition to the primary reason for this 
blessing, ie, to fulfill the verse “If I set not Jerusalem above my 
greatest joy” (Psalms 137:6), the Meiri cites an additional reason: 
In many places in the Bible, the relationship between God 
and the Jewish people is likened to the relationship between 
a man and woman, or a bride and groom, e.g., “And as the 
bridegroom rejoices over the bride, so shall your God rejoice 
over you" (Isaiah 62:5). Therefore, while reciting blessings over 
the marriage of a man and a woman, it is appropriate to men- 
tion the relationship of God and His people. 


As You gave joy to Your creations — JY% gmawa: In the 
midrash there is a description of how God prepared the wed- 
ding celebration for Adam and Eve, and the angels were the 
wedding guests (see Firuvin 18a). 
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PERSONALITIES 

Rabbi Shimon — jiyraw +37: Rabbi Shimon was the 
youngest son of Rabbi Yehuda HaNasi and his foremost 
student. He was a member of the group of prominent 
students of Rabbi Yehuda HaNasi and discussed hala- 
khic issues with them. He was especially close to Rabbi 
Hiyya, who was also his close friend and his partner in 
the silk business. In many sources, it is evident that Rabbi 
Shimon was very scrupulous with regard to his honor, 
which he considered to be related to the honor of the 
office of the Nasi. He was especially careful to ensure 
that nothing he did or said would reflect poorly on the 
reverence due his prominent father. 
At least one of his statements is cited in the Mishna, 
although he a member of the transitional generation 
between tanna‘im and amora’im. His statements are 
often introduced with the term: It was stated, charac- 
teristic of statements of amora‘im. 

Rabbi Yehuda HaNasi considered Rabbi Shimon a 
Torah luminary and before his death appointed him 
Hakham, the third-highest position in the Sanhedrin 
after the Nasi and the deputy Nasi. He appointed Rabbi 
Shimon/’s older brother, Rabban Gamliel, to succeed him 
as Nasi. 


NOTES 


Recited six blessings - mw p3: There is a dispute with 
regard to which blessing is the one omitted by Levi and 
Rav Asi. According to Rashi, it is the second blessing. 
According to the Ri Migash, it is the third blessing. 

The Gemara is referring to either five or six blessings 
hat are recited. However, the custom of referring to the 
wedding blessings as the seven blessings is an early one. 
The practice, originating with the geonim, is to recite the 
blessing over wine prior to the six wedding blessings. In 
other places, a blessing was recited over a myrtle branch 
(Seder Rav Amram Gaon), or even over wine and incense. 
Rabbeinu Tam adopted a different approach. Because 
oday betrothal and marriage are held consecutively, 
he blessing of betrothal that precedes the six wedding 
blessings brings the total to seven. 


One act of creation or two acts of creation - NN TY? 
Dn ix: Most commentaries understand this question 
ike the question raised in tractate Firuvin: Were man 
and woman created separately, or was Adam created 
with two faces and subsequently separated into man 
and woman? Rabbeinu Hananel, however, explains it 
differently. The opinion that says that there were two 
separate creations holds that man and woman were 
created separately. However, the first woman fled and a 
second woman was created from man. 


Initially, the thought entered God's mind to create 

two, but ultimately only one was actually created — 
any yaa qio, aww mica) nawa my nonna: The 

Maharsha explains that initially ‘God thought to create 

man and woman separately, as He had all the other spe- 
cies. However, anticipating potential discord, He ulti- 
mately created them together and then separated them, 
to enhance the potential of peaceful coexistence. 
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The Gemara relates: Levi happened to come to the house of 
Rabbi Yehuda HaNasi during the wedding celebration of Rabbi 
Shimon,’ his son, and recited five of these blessings. Rav Asi 
happened to come to the house of Rav Ashi during the wedding 
celebration of Mar, his son, and recited six" of these blessings." 


The Gemara suggests: Let us say that they disagree about this: 
One Sage holds: It was one act of creation with which man was 
created. And one Sage holds: It was two acts of creation with 
which man was created." The first opinion, that there was one act 
of creation, is based on the concept that man was created with two 
sides, one male and one female. There was no additional act of 
creation. Man and woman were subsequently separated into two 
independent beings. Therefore, there is no need for the two bless- 
ings: Who created mankind, and: Who created mankind in His 
image. The second opinion is that there were in fact two separate 
acts of creation. Therefore, it is appropriate to recite two blessings 
with regard to the creation of mankind. 


The Gemara rejects that suggestion: No, everyone agrees that it 
was only one act of creation. However, one Sage holds: It is 
according to the initial thought that we proceed. And one Sage 
holds: It is according to the action that we proceed. God's initial 
thought was to create man and woman as separate entities. Ulti- 
mately, they were created as one entity. That explanation is like 
the following. Rav Yehuda raises a contradiction. In one verse 
it is written: “And God created man in His own image” (Genesis 
1:27), indicating one act of creation, and in another verse it is 
written: “Male and female He created them” (Genesis 5:2), indi- 
cating two acts. How can this apparent contradiction be resolved? 
Initially, the thought entered God's mind to create two, but 
ultimately only one was actually created." 


The Gemara relates: Rav Ashi happened to come to the house of 
Rav Kahana to attend a wedding. The first day he recited all 

seven blessings." From that point forward, if there were new 
faces present," he recited all the blessings, and if not," he would 

say: Itis merely an extension of the original celebration, and he 

would recite the blessing: In Whose dwelling is joy, in the zim- 
mun prior to Grace after Meals, and the sixth blessing after Grace 

after Meals: Who has created. 


HALAKHA 


Recited six blessings - mw 71a: The six blessings recited at 
the wedding are (1) Blessed. ..Who has created all for His glory, 
(2) Blessed...Creator of man, (3) Blessed...Who created man... 
Creator of man, (4) May the barren city greatly rejoice... 
Who gladdens Zion through her children, (5) Bring great joy to 
these loving friends...Blessed...Who makes groom and bride 
rejoice, (6) Blessed. ..Who has created...Blessed...Who makes 
the groom rejoice with the bride (Rambam Sefer Ahava, Hilkhot 
Berakhot 2:11, Sefer Nashim, Hilkhot Ishut 10:3; Shulhan Arukh, Even 
HaEzer 62:7). 


The first day he recited all seven blessings - P73 Nap xni’ 
anda: Most authorities rule that all seven blessings, the six men- 
tioned in the Gemara and the benediction over wine, are recited 
at the first wedding meal, even if there are no new faces who 
did not attend the wedding ceremony partaking of the meal 
(Rosh; Tur), and even in the marriage of a widower to a widow. 
According to the Rif, the Rambam, and Tosafot, when there are 
no new guests the six blessings are not recited, even at the first 


Blessed... 


meal. However, if there are new faces, one recites the blessings at 
the conclusion of all meals throughout the day (see Beit Shmuel; 
Arukh HaShulhan; Rambam Sefer Ahava, Hilkhot Berakhot 2:9—10; 
Tur, Even HaEzer 62, Shulhan Arukh, Even HaEzer 62:1). 


From this point forward if there were new faces present - (X31 
MOTI DID KDN OK Tox: The seven blessings are recited at 
each of the meals during the seven days of the wedding feast, 
when new faces are in attendance (Rambam Sefer Ahava, Hilkhot 
Berakhot 2:9—10; Shulhan Arukh, Even HaEzer 62:7). 


And if not - xb gy: When there are no new faces at the meal dur- 
ing the seven days of the wedding feast, only the final marriage 
blessing: Who has created joy and gladness, is recited. The Rema 
writes that the prevalent custom is in accordance with those who 
maintain that this blessing is recited only when there are guests 
in attendance due to the wedding (Ramban; Ran). However, if 
they are dining with their family, even that blessing is not recited 
(Rambam Sefer Ahava, Hilkhot Berakhot 2:9-10; Shulhan Arukh, 
Even HaEzer 62:7). 
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§ Apropos the wedding blessings, the Gemara continues: From 
seven days after the wedding until the thirtieth day, whether 
the groom said to the guests that he is inviting them due to the 
wedding celebration or whether he did not say to them that he is 
inviting them due to the wedding celebration, he recites the bless- 
ing: In Whose dwelling is joy." From this point, thirty days after 
the wedding, forward, if he said to them that he is inviting them 
due to the wedding celebration [hillula],' he recites the blessing: 
In Whose dwelling is joy, and if not, he doesn’t. 


The Gemara asks: And when the groom said to them that he is 
inviting them due to the wedding celebration, until when is this 
blessing recited? Rav Pappi said in the name of Rava: Until twelve 
months of the year" have passed since the wedding. Since his legal 
status remains that of a groom, the blessing: In Whose dwelling is 
joy, may be recited. The Gemara asks: And initially, prior to the 
wedding, from when is that blessing recited? Rav Pappa’ said: 
From when they cast barley into the mortar"! to prepare beer for 
the wedding. The Gemara asks: Is that so? But didn’t Rav Pappa, 
involve himself in preparations for the wedding of his son, Abba 
Mar, and begin reciting the blessing from the time of betrothal? 
Rav Pappa is different, because the wedding preparations had 
already been prepared for him, and it was merely a matter of waiting 
for the designated time to arrive. Therefore, the wedding celebration 
began for him from the time of betrothal. 


The Gemara relates: Ravina arranged for his son to marry a woman 
from the house of Rav Haviva and recited the blessing from the 
time of betrothal. He said: Iam certain with regard to them, that 
they will not retract their commitment and terminate the betrothal, 
and the wedding will take place on time. Nevertheless, the matter 
was notto be, and ultimately they retracted their commitment, and 
the wedding was canceled. The Gemara relates: Rav Tahlifa, from 
the West, i.e., Eretz Yisrael, happened to come to Babylonia, and 
he elaborated on the themes of the wedding blessings and recited 
six long blessings.’ The Gemara concludes: And the halakha is 
not in accordance with his opinion. Rather, one must adhere to 
the formula coined by the Sages. 


It is further related: Rav Haviva happened to come to the house 
where a circumcision was taking place. He recited the blessing: In 
Whose dwelling is joy." The Gemara concludes: And the halakha 
is not in accordance with his opinion. Since the parents of the baby 
are anxious, as the baby is experiencing pain, it is not appropriate 
to recite the blessing under those circumstances. 


PERSONALITIES 


Rav Pappa - X59 27: Rav Pappa was a fifth-generation Babylonian 
amora. He was a student of both Abaye and Rava in Pumbedita. Rav 
Pappa established an academy in Neresh, where he was joined by 
his close friend Rav Huna, son of Rav Yehoshua, who delivered the 
principal lecture. After Rava’s death, many of his students came 
to study with Rav Pappa, and more than two hundred students 
attended his lectures. 

Rav Pappa's father was a wealthy merchant who supported 
him throughout his many years of study. Rav Pappa became a 
wealthy businessman in his own right, successful as a brewer of 
date beer as well as in his other business ventures. The Talmud 


From when they cast barley into the mortar [asinta] - 127 +232 
XOYDKA WW: Asinta is a synonym, or perhaps a diminutive, for 
asita, meaning mortar, which is a bowl used in crushing. Rashi 
cites two possible explanations that appear in geonic literature. 
One explanation is that the reference is to placing barley seeds 
into a vessel to soak them in preparation for brewing beer. There is 
a variant reading: Once the barley is soaked. Josafot on Avoda Zara 
8b question that explanation because in the talmudic period, beer 


BACKGROUND 


records that he engaged in trade with both Jews and gentiles and 
had a reputation for fairness and generosity in his business dealings. 
Rav Huna, son of Rav Yehoshua, was his partner in many of those 
and also became wealthy. 

Rav Pappa was blessed with ten sons, all of whom were Torah 
scholars. Traditionally, the names of the ten sons of Rav Pappa are 
enumerated as part of the formula recited upon completion of the 
study of a tractate. While the source of this tradition is unclear and 
the identities of the sons are uncertain, the Rema suggests that it 
commemorates the celebrations of Rav Pappa and his sons upon 
completion of a tractate. 


was brewed from dates, not barley. Furthermore, Josafot note that 
mortars are not used for soaking. 

The second explanation in Rashi, which is also cited in the Arukh, 
is that there was a custom to sow barley seeds before the wedding 
and to bring the barley sprouts before the bride and groom as an 
auspicious sign for fertility. The Arukh cites an additional explana- 
tion: The reference is to crushing barley in the mortar to prepare 
sweet toasted grain. 


HALAKHA 

In Whose dwelling is joy — iiyaa naww: If one 
dines in the wedding house, he recites in the zimmun 
prior to the Grace after Meals: In Whose dwelling 
here is joy. According to Rav Pappa, this applies once 
he preparations for the wedding feast have begun. 
According to Rav Pappi, this applies within the thirty 
days after the wedding or at a meal celebrating the 
marriage throughout the first year of the marriage. 
f there is a quorum of ten men present, one recites: 
Our God, in Whose dwelling there is joy. That is the 
halakha as cited in the Gemara. In later times, in 
he wake of the numerous tragedies that befell the 
ewish people, the prevalent custom is to recite: In 
Whose dwelling there is joy, only during the seven 
days of the wedding feast. In the case of a widower 
who married a widow, it is recited only during the 
first three days of marriage (Rambam Sefer Ahava, 
Hilkhot Berakhot 5:5; Shulhan Arukh, Even HaEzer 62:13, 
citing Tur). 


LANGUAGE 


Wedding celebration [hillula] - Kha: From the 
Hebrew hallel, meaning praise. The Aramaic form, 
hillula, is used specifically for a wedding or a wedding 
celebration. 


NOTES 


Until twelve months of the year — mY IDA Y 
aw: The Ritva finds an allusion in the Torah to the 
fact that the marriage celebration lasts a year: “When 
a man takes a new wife...he shall be free for his 
house one year, and shall cheer his wife whom he 
has taken” (Deuteronomy 24:5). 


From when they cast barley into the mortar - »312 
XOYDNA WY 3197: Another explanation is that they 
would crush the shell of the barley to prepare from 
it sweet toasted grain, which they would eat at the 
wedding meal (Shita Mekubbetzet). 


Recited six long blessings - xN2"I% MW JIA: Rav 
Hai Gaon explains that the problem was not that Rav 
Tahlifa emended or added to the formula of the bless- 
ing. Rather, he deviated from the formula coined by 
the Sages in blessings. He changed short blessings, 
which do not both begin and conclude with: Blessed, 
into long blessings, which both begin and conclude 
with: Blessed. 


In Whose dwelling is joy — ssiyna mnnawaw: Rav 
Haviva's reasoning for reciting this blessing was that 
circumcision is a joyous occasion for the parents of 
the baby. There are several halakhot that reflect that 
celebratory aspect, e.g., the tahanun prayer is not 
recited that day. Some proposed reciting this formula 
at the redemption of the firstborn, where the baby 
does not experience pain. That was rejected, as it 
is only with regard to circumcision that there is an 
allusion in the Bible to special rejoicing (see Megilla 
16b). 
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NOTES 
Grooms are included in the tally - pyan pa Dann: The simple 
reason for this halakha is that at the wedding the groom par- 
ticipates in the celebration, and therefore he is included in the 
tally, as it is written: “And shall cheer his wife whom he has taken” 
(Deuteronomy 24:5). A mourner does not participate in the com- 
forting of mourners, and therefore he is not included in the tally 
(Talmidei Rabbeinu Yona). An alternative explanation is that a 
mourner, who is in a state of despondency and sadness, cannot 
be included in the quorum of ten, where the Divine Presence 
rests, as the Divine Presence does not rest in an atmosphere of 
sadness (Penei Yehoshua). 


Rav himself had tanna status and could disagree - Xan 31 
vor sam: Rav Hai Gaon writes that in at least three places in the 
Talmud (see, e.g., Ketubot 81a), a tanna by the name of Rav Abba 
is mentioned and the reference is to Ray, indicating that Rav was 
one of the last tanna’im cited in baraitot. 


HALAKHA 
Grooms are included in the tally — pyan pa Dann: The benedic- 
tion of the grooms is recited only in the presence of a quorum of 
ten adult males, and the groom himself is included in the tally 
(Rambam Sefer Nashim, Hilkhot Ishut 10:5; Shulhan Arukh, Even 
HaEzer 62:4). 


Perek | 
Daf 8 Amud b 


HALAKHA 


When that baraita is taught, it is with regard to Grace after 
Meals — jiran n2923 KYI KA YD: A mourner is included in the 
tally of people required in order to recite the zimmun, the invita- 
tion to Grace After Meals, both for the quorum of three and for 
the quorum of ten, in accordance with the explanation of Rashi. 
Some authorities question whether this ruling applies even at 
the meal of comfort, the first meal eaten by the mourners upon 
returning from the cemetery after a funeral (see Mordekhai; Shakh; 
Dagul MeRevava; Rambam Sefer Shofetim, Hilkhot Evel 4:6; Shulhan 
Arukh, Yoreh De‘a 379:5). 


With regard to a line — Awa: After the burial, only if there is a 
quorum of ten, not including the mourners, do those assembled 
stand in a line and offer the mourners words of consolation (Ram- 
bam Sefer Shofetim, Hilkhot Evel 13:1; Tur, Yoreh De'a 376). 


NOTES 
With regard to a line - nywa: Rav Hai Gaon writes that the 
custom was that after the burial, those comforting the mourners 
would stand in rows. In the first row, those with the closest ties 
o the mourner would stand; in the second row, those with ties 
hat were not as close, etc. Each row would consist of at least ten 
of those providing comfort. 


The blessing recited in the square - nana: During talmudic 
imes, the practice was to perform the rite of standing and sitting 
in the square next to the cemetery. They would sit and then stand, 
and sit, and stand again. While they were sitting, and each time 
hey sat, statements of comfort like those cited in the Gemara 
were said (geonim). 


In a case where new faces are present - niwan 093: During 
estive times, the joy is enhanced when people who did not yet 
participate in the celebration arrive, and it is therefore appropriate 
o recite the wedding blessing. So too, when new people come to 
comfort the mourner, the feelings of mourning are again aroused 
and statements of comfort are appropriate. 
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§ Rav Nahman said that Rav said: With regard to the quorum 
of ten required to recite the wedding blessings, grooms are 
included in the tally." And mourners are not included 
in the tally for the blessing of the mourners. The Gemara 
raises an objection from a baraita: Grooms and mourners are 
included in the tally. The Gemara responds: Are you raising 
a contradiction from a baraita against the opinion of Rav? Rav 
himself had tanna status and therefore, unlike later amora’im, 
could disagree" with opinions of tanna’im. It was stated: Rabbi 
Yitzhak said that Rabbi Yohanan said: Grooms are included 
in the tally, but mourners are not included in the tally. The 
Gemara raises an objection from the baraita cited above: 
Grooms and mourners are included in the tally. 


The Gemara answers: When that baraita is taught, it is with 
regard to combining with others to form a quorum of three to 
recite Grace after Meals," as a mourner is obligated to recite 
Grace after Meals. However, when Rabbi Yohanan says that 
mourners are not included in the tally, it is with regard to the 
quorum of ten men required to form a line™ to comfort the 
mourners following the burial. 


And the Gemara raises an objection: However, that which 
Rabbi Yitzhak said that Rabbi Yohanan said: One recites the 
blessing of the grooms in a quorum of ten, and the grooms 
are included in the tally, and one recites the blessing of 
the mourners in a quorum of ten, and the mourners are not 
included in the tally. Is there a blessing recited in the line 
formed to comfort the mourners? Clearly, this statement of 
Rabbi Yohanan cannot be explained as referring to the line. 
Rather, when Rabbi Yohanan said that mourners are not 
included in the tally, it was with regard to the blessing recited 
in the square" adjacent to the cemetery, where the meal of 
comfort takes place and various blessings are recited to comfort 
the mourners. Mourners are not included in the requisite 
quorum of ten. 


The Gemara asks: However, with regard to that which Rabbi 

Yitzhak said that Rabbi Yohanan said: One recites the bless- 
ing of the grooms in a quorum of ten all seven days of celebra- 
tion, and the grooms are included in the tally; and one recites 

the blessing of the mourners all seven days of mourning in a 

quorum often, and the mourners are not included in the tally, 
is there a blessing recited in the square all seven days? The 

meal of comfort and the associated blessings take place directly 
after the burial, not throughout the seven days of mourning. The 

Gemara answers: You find blessings recited throughout the 

seven-day mourning period in a case where new faces who did 

not attend the burial are present." In that case, eulogies and 

words of comfort are repeated, and the blessing of the mourners 

is recited again. 
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§ This is similar to that incident involving Rav Hiyya bar 
Abba, who was the Bible teacher of the sons of Reish Lakish, 
and some say that he was the Mishna teacher of the son of 
Reish Lakish. His child died. On the first day, Reish Lakish 
did not go to comfort him. The next day, he took Yehuda bar 
Nahmani,’ his disseminator, with him to comfort Rav Hiyya 
bar Abba. Reish Lakish said to his disseminator: Stand and 
say a matter of comfort with regard to the death of the child." 
He began and said: “And the Lord saw it and He abhorred 
them," due to the provocation of His sons and His daughters’ 
(Deuteronomy 32:19). A generation in which the fathers abhor 
the Holy One, Blessed be He, He is angered at their sons and 
their daughters, and they die when they are small. 
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And there are those who say that the child who died was not 
a small child, but a youth, and this is what the disseminator 
said to him: “Therefore the Lord shall have no joy in their 
young men, nor shall He have compassion on their orphans 

and widows, for everyone is a flatterer and an evildoer, and 

every mouth speaks obscenity. For all this His anger is not 

turned away, and His hand is still outstretched” (Isaiah 9:16). 
What is the meaning of the phrase “And His hand is still out- 
stretched”? Rav Hanan bar Rav said: Everyone knows why a 

bride enters the wedding canopy." It is the step before con- 
summation of the marriage. However, one should not speak 
aboutit unnecessarily, as anyone who profanes his mouth and 

issues a matter of profanity from his mouth, even if a positive 

decree of seventy years was sealed for him, nevertheless, it is 

transformed for him into an evil decree. 


The Gemara asks about this incident: He came at the behest of 
Reish Lakish to comfort Rav Hiyya bar Abba and instead he 
upset him by attributing the death of his son to his transgres- 
sions. The Gemara answers: It was not his intention to upset 
Rav Hiyya bar Abba and to attribute the death of his son to his 
actions. Rather, this is what he is saying to him: You are suf- 
ficiently significant to be seized, i.e., to die or suffer, for the sins 
of the generation, as it is specifically the righteous few who are 
punished for the transgressions of a sinful generation. 


Reish Lakish said to his disseminator: Stand and say a state- 
ment with regard to the praiseworthiness of the Holy One, 
Blessed be He. He began and said: God, Who is great in 
the abundance of His greatness, mighty and strong in the 
abundance of His awesome deeds, Who revives the dead in 
fulfillment of His statement, Who does great deeds beyond 
comprehension, wondrous deeds without number. Blessed 
are You, Lord, Who revives the dead. 


Reish Lakish said to him: Stand and say a statement with 
regard to the mourners. He began and said: Our brothers, 
who are exhausted, who are overwhelmed by this mourning, 
set your heart to examine this: This is what stands forever. It 
is a path from the six days of Creation, i.e., death exists since 
Creation, and it is well known that this is the fate of man. 
Many have drunk from the poisonous cup of death, and many 
will drink. As was the consequence of the drink of the first 
who have drunk, so too will be the consequence of the drink 
of the last who will drink. Our brothers, may the Master of 
solace comfort you. Blessed are You, Lord, Who comforts 
the mourners. 


Rabbi Yehuda bar Nahmani — ‘37392 1a 7117) 9a; Rabbi Yehuda 
bar Nahmani was also known as Rabbi Yudan, and his father 
was identified at times as bar Nahman or bar Nehemya. He was 
one of the great homiletic experts of his generation. In addition 
to his role as disseminator of the Torah of Reish Lakish, both he 


PERSONALITIES 


and his colleague Rabbi Levi would lecture on aggada before 
the congregation, as a prelude to the central lecture of Rabbi 
Yohanan. The Talmud and Midrash cite several homiletic inter- 
pretations attributed to him, and he often cited the statements 
of Reish Lakish. 


NOTES 

With regard to the death of the child - xpi» byap bp: 
The Maharsha explains that this is mentioned here 
because ostensibly, young children are not subject to 
punishment at all, and those younger than twenty years 
old are not punished at the hand of Heaven. Therefore, 
when children suffer, one might have a grievance against 
God. Consequently, Reish Lakish asked his disseminator 
to explain that their deaths are attributable to the sins 
of others. 


And the Lord saw it and He abhorred them -= 7 XY) 
yx: Fundamentally, a minor is not considered an inde- 
pendent individual with personal responsibility who is 
subject to reward and punishment for his actions. Rather, 
minors are without sin. Their deaths are merely to tor- 
ment their relatives. 


Everyone knows why a bride enters the wedding 
canopy - min masa mah mba py Yan: The Mahar- 
sha writes that the punishment fits the crime in this 
case. Anyone who profanes his mouth with regard to 
the bride entering the wedding canopy will die young 
before entering the wedding canopy. 
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NOTES 


Many have drunk - in% Da7: Some explain that this 
dispute is dependent on the question of whether, at the 
end of days, when people will live much longer, death will 
still exist. Abaye was of the opinion that at that time death 
will no longer exist. Therefore, the expression that death is 
ubiquitous is inappropriate (/yyun Ya'akov). 


A person should never open his mouth to Satan - obiyd 
pw Yd DIX MAD» i: When a person explicitly makes a 
statement about some event, he thereby prepares himself 
psychologically for its occurrence. He thereby renders it a 
genuine possibility, enhancing its potential for realization. 
Therefore, one should avoid speaking badly about himself 
(Maharsha). 


Ten cups of wine - nipid mwy: It appears from the 
commentary of Rashi and the Meiri that the ten cups 
mentioned here are considered obligatory, to ease the 
pain of the mourner. However, from the comments of the 
Rambam and others, it appears that it was not required, 
although the custom was to drink one cup of wine. 


One corresponding to the first blessing: Who feeds all - 
^D 732 TM: The Ritva writes that there is an inherent 
connection between each of the blessings and mourning. 
The first blessing: Who feeds all, states that God provides 
sustenance to all His creations. The request for sustenance 
is therefore a request for life. The second blessing, the 
blessing of the land, reflects the verse: “So that your days 
will be lengthened... .upon the land which the Lord swore 
unto your fathers to give them” (Deuteronomy 11:21). The 
hird blessing: Who builds Jerusalem, is connected to 
mourning because it written that with the restoration 
of Zion: “He will swallow up death forever” (Isaiah 25:8). 
The fourth blessing: Who is good and does good, was 
instituted in praise of God for the fact that those mas- 
sacred in Beitar were ultimately buried. According to the 
variant reading of the Vilna Gaon, this passage is omitted. 
He explains that perhaps the four cups were instituted 
parallel to the four blessings of consolation spoken by 
he disseminator. 


The Sages restored the matter to its previous status — 
mwih sat init: According to Rashi and the Rambam, 
he explanation is that they restored the custom of drink- 
ng ten cups and no more. The Ramban, the Rashba, the 

Ritva, and Rabbi Aharon HaLevi explain that they restored 

he custom that the mourner drinks wine only during 

he meal, and they do not drink ten cups, and this is the 

prevalent custom. 


HALAKHA 


The Sages instituted ten cups of wine in the house 
of the mourner — bay maa oan upp NIDI MWY: 
According to the Rambam, mourners may not drink more 
han ten cups of wine each: Three prior to the meal, three 
during the meal, and four after the meal. They may drink 
no more than that lest they get drunk. The Beit Yosefnotes 
hat according to the Rambam there is no obligation 
o drink ten cups of wine. There is merely a prohibition 
against drinking more than that quantity. The Shulhan 
Arukh, based on the Rambam (Sefer Shofetim, Hilkhot Evel 
4:6), rules that after the burial, the mourner is permit- 
ed to drink a small amount of wine in order to facilitate 
digestion, but not enough to become drunk (Rambam 
Sefer Shofetim, Hilkhot Evel 13:8; Shulhan Arukh, Yoreh Dea 
378:8). 
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Abaye said with regard to the statement concerning the 
mourners: Let him say: Many have drunk;" let him not say: 
Many will drink. Let him say: The drink of the first; let him 
not say: The drink of the last. This is as Rabbi Shimon ben 
Lakish said, and likewise it was taught in the name of Rabbi 
Yosei: A person should never open his mouth to Satan" and 
speculate about potential disasters. Rav Yosef said: What is the 
verse from which it is derived? “We should have almost been as 
Sodom, we should have been like unto Gomorrah” (Isaiah 1:9), 
after which, what did the prophet reply to them? “Hear the 
word of the Lord, rulers of Sodom; give ear unto the law of 
our God, people of Gomorrah” (Isaiah 1:10). Isaiah drew the 
analogy and immediately it was realized. 


Reish Lakish said to the disseminator: Stand and say a state- 
ment with regard to those who comfort the mourners. He 
began and said: Our brothers, bestowers of loving-kindness, 
sons of bestowers of loving-kindness, who embrace the cov- 
enant of Abraham our Patriarch, as it is stated: “For I know 
him, that he will command his children... to do righteousness 
and justice” (Genesis 18:19). Our brothers, may the Master 
of reward pay you your just deserts. Blessed are You, Lord, 
Who pays the just deserts. 


Reish Lakish said to the disseminator: Stand and say a state- 
ment with regard to the entire Jewish people. He began and 
said: Master of the worlds, redeem and save, rescue and deliver 
Your people, Israel, from the pestilence and from the sword, 
and from spoil, and from the blight, and from the mildew, and 
from all types of afflictions that suddenly erupt and come to 
the world. Before we call and You will respond. Blessed are 
You, Lord, Who halts the plague. Apparently, several blessings 
are recited on the days following the burial. 


§ Inconnection with comforting mourners, Ulla said, and some 
say that it was taught in a baraita: The Sages instituted ten cups 
of wine’ to be drunk in the house of the mourner:! Three cups 
prior to the meal, in order to open his intestines,’ i.e., whet 
his appetite; three during the meal, to soak the food in his 
intestines in order to facilitate digestion; and four cups after 
the meal, each corresponding to a blessing in the Grace after 
Meals. One corresponds to the first blessing: Who feeds all;" 
one corresponds to the second blessing, the blessing of the 
land; one corresponding to the third blessing: Who builds 
Jerusalem; and one corresponding to the fourth blessing: Who 
is good and does good. 


Later, the Sages added to those four additional blessings: One, 
noting the actions of the attendants of the city [hazzanei 
ha’ir],' who tend to burials and other communal needs; one, 
noting the actions of the leaders of the city, who would provide 
funding for the burial of the poor; one, noting the Temple, 
commemorating its destruction; and one, noting the actions of 
Rabban Gamliel. The people began observing this ordinance 
instituted by the Sages, and they would drink and become 
intoxicated. Therefore, the Sages restored the matter to its 
previous status" and established that they drink no more than 
ten cups. 


LANGUAGE 


To open his intestines — vyn %3 N% ning: A small 
amount of wine stimulates secretion of stomach enzymes 
and thereby whets the appetite. That quality, along with 
its ability to ease inhibitions, makes wine an ideal drink 
for a mourner. Mourning often suppresses one’s appetite, 
and eating and drinking help the mourner deal with the 
emotional strain of his mourning. 
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Attendants of the city [hazzanei ha’ir] — Yyy xn: In the Tal- 
mud and the Mishna, the word hazzan means a caretaker, one 
responsible for upkeep and seeing to the needs of a particula 
place. In this vein, there is a hazzan in a synagogue, in the court, 


and in the city. 


There are several opinions with regard to the source of the 
word. According to early authorities, it comes from the word 
haza, meaning one who sees or oversees the particular needs 
of a certain place (Dunash). Others associate the word with the 


Akkadian ahazan, meaning officer, because the hazzan would 
fill the role of the local police and low-level government officials. 
Here too, the reference is to attendants, among whose tasks was 
dealing with the burial of the dead. 

The use of the term hazzan in the exclusive sense of prayer 
leader in the synagogue is a later phenomenon, although it 
appears in medieval Jewish literature. Perhaps one of the duties 
of the hazzan in ancient times was that of prayer leader. 
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What is the connection between Rabban Gamliel and a house of 
mourning? It is as it is taught in a baraita: Initially, the funeral 
expenditures for the deceased were more taxing for his relatives 
than his death, as the burials were opulent, until it reached a point 
where people would abandon the deceased and flee. This contin- 
ued until Rabbi Gamliel came and conducted himself in a self- 
deprecatory manner, instructing the people that they were to take 
him for burial in plain linen garments. And all the people con- 
ducted themselves following his example, and instructed their 
families to take them for burial in plain linen garments." Rav 
Pappa said: And today, everyone is accustomed to bury the dead 
in plain garments, even in rough cloth [tzerada]* worth one zuz. 


Rabbi Elazar said: 


A groom who says: I encountered an unobstructed orifice," 
claiming that when he consummated the marriage he discovered 
that his bride was not a virgin, is credible" to render her forbidden 
to himself. Although it is not always possible to corroborate his 
claim with testimony that his wife committed adultery after 
betrothal, he is credible to render her forbidden to him as though 
she had in fact committed adultery. 


The Gemara asks: But why is she forbidden to him? It is a case of 
compound uncertainty." It is uncertain whether she engaged in 
intercourse while under his jurisdiction, after betrothal, in which 
case she would be forbidden to him, and it is uncertain whether 
she engaged in intercourse while not under his jurisdiction, in 
which case she would not be forbidden to him. And if you say 
that she engaged in intercourse while under his jurisdiction, it is 
uncertain whether she engaged in intercourse by coercion, in 
which case she would not be forbidden to him, and it is uncertain 
whether she engaged in intercourse willingly, in which case she 
would be forbidden to him. In cases of compound uncertainty, 
the ruling is lenient. Why, then, is his claim deemed credible? 


HALAKHA 

And all the people conducted themselves following his 
example and instructed to take them for burial in linen 
garments - jnws doa wyi vany oy dp samy: The preva- 
lent custom is to bury the deceased in white linen shrouds, 
as per the allusion in the Gemara. The Rambam writes that 
according to the custom of the Sages, the shrouds should be 
worth no more than a dinar. However, if one wants to add 
to that sum, he is not reprimanded (Radbaz; Rambam Sefer 
Shofetim, Hilkhot Evel 4:1; Shulhan Arukh, Yoreh De‘a 352:2). 


LANGUAGE 
Rough cloth [tzerada] — x71¥: In the Arukh, this word is 
written tzedara. It is apparently related to the Middle Persian 
Cadur, meaning a veil. 


HALAKHA 


A groom who says: | encountered an unobstructed orifice - 
KYA MNS MND WiN7: If a priest betroths a woman, marries 
her after a period of time, and claims that he discovered that 
his wife was not a virgin when consummating the marriage, 
then the woman is forbidden to him, as there is only one 
uncertainty, whether she lost her virginity before or after she 
was betrothed to her husband. However, if the man is not 
a priest, the woman is permitted to her husband, as there 
is compound uncertainty: Did she lose her virginity before 
or after betrothal? And even if she lost her virginity after 
betrothal, it may have been by means of rape, in which case 
she is not forbidden to her non-priest husband (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 18:10; Shulhan Arukh, Even 
HaEzer 68:7). 


NOTES 


| encountered an unobstructed orifice — *snxyia ming nna: A 
undamental question addressed by all the early commentar- 
ies is: What of the bleeding that accompanies rupture of the 
hymen? The presence or absence of blood clearly indicates 
whether or not a woman is a virgin. Rashi explains that per- 
haps the Gemara is referring to a woman from a family where 
he women do not bleed from a ruptured hymen, or perhaps 
he sheet was lost and it cannot be ascertained whether or 
not there was bleeding. Rabbeinu Hananel explains tha 
he Gemara is dealing with a grown woman who does no 
bleed, although her hymen is intact (see Josafot). The Ramban 
explains that even if there was bleeding, the groom could claim 
hat it was the result of a wound or deceit. The Meiri adds tha 
he could claim that it was menstrual blood. 

With regard to the case itself, the groom is making a claim 
hat cannot be corroborated by witnesses. Therefore, the mat- 
er is entirely dependent on the credibility of the husband 
and whether he is sufficiently knowledgeable to ascertain the 
matter. 


Credible — rasa: The early commentaries write that the groom 
is accorded credibility specifically when the bride denies the 
matter, claiming that she is a virgin and the husband is falsely 


accusing her, or when she remains silent. However, if she can 
explain the lack of a hymen by claiming that she was raped 
or that she engaged in intercourse before betrothal, or that 
her hymen was ruptured by a foreign object, she is accorded 
credibility not only with regard to monetary claims, i.e., that she 
does not lose the right to payment of the marriage contract, but 
also with regard to the prohibition, i.e., she is not forbidden to 
her husband as an adulteress. This is because the husband's 
claim is not a certain one, as even if it is true that the orifice 
was unobstructed, he can only speculate how that came to be, 
while hers is a certain claim. 

The early commentaries also question why the court doesn't 
make one of those effective claims on her behalf if she remains 
silent. They answer that the court does not do so because those 
occurrences are rare. 


It is a case of compound uncertainty — x17 x22 PAD: This 
principle that the ruling is lenient in cases where there are 
multiple elements of uncertainty is unique to the Babylonian 
Talmud. According to the Jerusalem Talmud, she remains forbid- 
den to him, just as she is in the case of sota, where he suspects 
that she committed adultery, although he is not accorded cred- 
ibility to prohibit her to others or to void her marriage contract. 


Various explanations were proposed with regard to the rea- 
son that the ruling is lenient in cases of compound uncertainty. 
The Rambam is of the opinion that in any case of uncertainty 
with regard to a Torah prohibition, the ruling is lenient by Torah 
law. The stringent ruling in those cases is by rabbinic law. There- 
fore, the second uncertainty is uncertainty with regard to a 
rabbinic prohibition, in which case the ruling is lenient. 

According to Tosafot, who maintain that in any case o 
uncertainty with regard to a Torah prohibition the ruling is 
stringent by Torah law, the reason for leniency in the case of 
compound uncertainty is, according to the Rashba, based on 
the principle of majority. Since any uncertainty is essentially an 
equally balanced uncertainty, with each possibility carrying 
a probability of 50 percent, the second uncertainty, which is 
based on one of those possibilities, carries with it only a 25 
percent probability of prohibition. The Shakh, in his summary o 
he principles of compound uncertainty (Yoreh De‘a 110), writes 
hat not every case of multiple uncertainties has the legal status 
of a compound uncertainty. In addition, based on the modern 
discipline of statistics and probability, there are cases where 
he elements of uncertainty are factored together and others 
where they are not. Later authorities greatly elaborate on this 
opic, conceptually and practically. 
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NOTES 


In the case of the wife of a priest — pia NVxa: The Ram- 
ban asks: Why is there not acompound uncertainty in this 
case as well, as, even if the women’s hymen were ruptured 
after betrothal, perhaps it was ruptured by a foreign object 
and she is permitted to her husband? He answers that 
there is an additional reason to rule stringently, as, even 
if the hymen were ruptured before betrothal, a woman 
who had relations with one disqualified from entering the 
congregation of Israel renders her forbidden to a priest. 
Others answer that, as cited previously, the possibility th 
her hymen was ruptured by a foreign object is uncommon 
and therefore cannot be classified as an uncertainty. The 
early commentaries discuss at length whether or not tha 
circumstance is uncommon. 


© 


Only over matters of jealous warning and seclusion — 
TPID Ip PDY by xx: The Ritva proves at length tha 
his statement is not to be taken literally. If it were to be 
aken literally, even if a man actually witnessed his wife 
committing adultery she would not be forbidden to 
him. He therefore explains that the Gemara means that 
in a case of uncertainty, where there is no full-fledged 
estimony that she committed adultery, a woman is ren- 
dered forbidden to her husband only through warning 
ollowed by seclusion. Others reject his proof and explain 
hat perhaps Rabbi Elazar maintains that by Torah law a 
woman is rendered forbidden to her husband only by 
means of the testimony of witnesses, and the Gemara can 
be explained that in bringing his wife to court, the mat- 
er will be publicized and witnesses will come to testify 
against her (Rabbi Akiva Eiger). 


And as it was in the incident that transpired - nwyn3 
maw: Rabbeinu Hananel explains that there is a tradition 
that the incident in question is the incident involving 
David and Bathsheba, and the reference is obscure in def- 
erence to David. He adds that the correct understanding 
of the Gemara is: Either over matters of jealous warning 
and seclusion or as it was in the incident that transpired. 


HALAKHA 


In a case where her father accepted her betrothal when 
she was less than three years and one day old — jia) 
any Diy ow whw nan amns psp mars ma aps: If 
a man accepts betrothal on behalf of his daughter when 
she is less than three years and one day old, and if her 
husband claims that when consummating the marriage 
he discovered that his wife is not a virgin, she is forbidden 
to her husband. In that case, there is only one uncer- 
tainty: Whether or not she was raped. She could not have 
lost her virginity before betrothal, as the hymen of a girl 
younger than three years old does not rupture (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 18:11; Shulhan Arukh, Even 
HaEzer 68:7). 


A man who says to a woman: | betrothed you — Wixi 
pnw ap mend: Ifa man says to a woman that he betrothed 
her in the presence of two witnesses who are currently 
unavailable to testify, e.g., they died or moved, and she 
claims that she had never been betrothed to him, it is 
prohibited for him to marry any of her relatives, e.g., her 
mother or sister, but it is permitted for her to marry any of 
his relatives (Rambam Sefer Nashim, Hilkhot Ishut 9:15—16; 
Shulhan Arukh, Even HaEzer 48:5). 
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No, it is necessary to teach this ruling only in the case of the 
wife of a priest," who is rendered forbidden to her husband even 
if she engaged in intercourse by coercion. In that case, there is a 
single uncertainty. And if you wish, say instead that this ruling 
is relevant even to the wife of an Israelite, and it is in a case 
where her father accepted her betrothal when she was less 
than three years and one day old." Intercourse with a girl less 
than three years old does not permanently rupture the hymen, 
and therefore there is no uncertainty whether she engaged in 
intercourse before or after betrothal. Clearly, it took place after 
betrothal, and there is only one uncertainty: Did she engage in 
intercourse by coercion or willingly? 


The Gemara asks: If this is a case where there is only one 
uncertainty, what is it teaching us? We already learned this 
explicitly: With regard to a man who says to a woman: I 
betrothed you," and she says: You did not betroth me, and there 
are no witnesses to corroborate either claim, she is permitted to 
marry any of his relatives, e.g., his brother, because based on her 
claim they are not related. And it is prohibited for him to marry 
her relatives, as based on his claim she is his betrothed. Appar- 
ently, one is capable of creating a prohibition for himself without 
corroborating witnesses. 


The Gemara says that it was necessary to teach the case of the 
claim of virginity, lest you say: There, where certainly it is clear 
to him that he betrothed her, it is prohibited for him to marry her 
relatives. However, here, perhaps it is not clear to him that she 
was not a virgin, as he is not experienced in these matters and is 
mistaken. Therefore, Rabbi Elazar teaches us that his claim is 
nevertheless credible and she is forbidden to him. 


And did Rabbi Elazar say that? But didn’t Rabbi Elazar say: A 
woman is forbidden to her husband due to adultery, only over 
matters of jealous warning and seclusion," and as it was in the 
incident that transpired" involving David and Bathsheba? A wife 
is forbidden to her husband only in a case where he warns her not 
to seclude herself with a certain man and witnesses testify that she 
subsequently entered into seclusion with him. 


And how can you understand it in that manner? Was the incident 

that transpired with jealous warning and seclusion? Further- 
more, did the Sages render Bathsheba forbidden to her husband? 

Had she been forbidden to her husband, she would have also been 

forbidden to David, based on the following principle: Just as an 

adulteress is forbidden to her husband, she is also forbidden to 

her paramour. 


That is not difficult, as this is what Rabbi Elazar is saying: The 
fact that a woman is forbidden to her husband due to adultery 
only over matters of jealous warning and seclusion is derived 
from the incident that transpired involving David and Bathsheba, 
as there was no jealous warning and seclusion, and therefore 
she was not forbidden to her husband. In any case, it is difficult, 
as the statements of Rabbi Elazar are contradictory. It may be 
inferred: By means of jealous warning and seclusion, yes, a man 
renders his wife forbidden to him; by means of the claim that he 
encountered an unobstructed orifice, no, he does not render her 


forbidden. 


The Gemara rejects that inference: And according to your reason- 
ing, that the statement of Rabbi Elazar restricts to jealous warning 

and seclusion the manner in which a husband can render his wife 

forbidden, infer: By means of jealous warning and seclusion, yes, 
a man renders his wife forbidden to him; by means of the testi- 
mony of two witnesses that she engaged in adulterous relations, 
no, he does not render her forbidden. That cannot be so, as clearly 

two witnesses establish her as one who committed adultery and 

render her forbidden to her husband. 
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The Gemara explains: Rather, this is what Rabbi Elazar is saying: 
A woman is not rendered forbidden to her husband through the 
testimony of one witness. Rather, she is rendered forbidden only 
by means of the testimony of two witnesses" who testify that she 
engaged in adulterous relations. And if there was jealous warning 
and seclusion, she is rendered forbidden even by means of the 
testimony of one witness as well," if he comes after the husband 
warned his wife and testifies that she engaged in adulterous relations. 
And the legal status of the claim: I encountered an unobstructed 
orifice, is like that of two witnesses, and it renders her forbidden 
even without jealous warning and seclusion. 


And if you would say with regard to the incident that transpired 
involving David and Bathsheba: For what reason did the Sages 
not deem her forbidden, when clearly David committed adultery 
with a married woman? The Gemara answers: There it was rape, 
and she did not engage in intercourse willingly. And if you wish, say 
instead" that the Sages did not deem her forbidden, as that which 
Rabbi Shmuel bar Nahmani said that Rabbi Yonatan said: 


NOTES 


And if you wish, say instead — 9y myag): There is a practi- 
cal halakhic difference between these two answers. According 
to the first, since a woman who is raped is not forbidden to 
her husband, after her husband dies she would be permitted 
to the rapist. Although the rapist raped her intentionally, the 
reason that a woman who commits adultery is forbidden to her 
paramour is based only on her being forbidden to her husband 
(Beit Shmuel). Others add that this is dependent on a tannaitic 


dispute (Sota 28a) with regard to the source of her prohibition 
to her paramour. If it is derived from an amplification in the verse 
that prohibits her to the husband, then she is not forbidden to 
the rapist since she is not forbidden to her husband. However, 
if there is an independent source for her prohibition to the 
paramour, it is entirely possible that she is forbidden to the 
rapist even in the absence of a prohibition to her husband, if he 
has died (Hatam Sofer). 
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Anyone who goes to a war waged by the royal house of David 
writes a conditional bill of divorce to his wife." This was done to 
prevent a situation in which the wife of the soldier would be unable 
to remarry because her husband did not return from battle and there 
were no witnesses with regard to his fate. The conditional bill of 
divorce accorded the wife the status of a divorcée and freed her to 
remarry, as it is written: “And to your brothers bring greetings 
and take their pledge [ arubatam]” (1 Samuel 17:18). What is the 
meaning of: And take arubatam? Rav Yosef taught: It is referring 
to matters that are shared [hame’oravin | between the husband and 
his wife, i.e., marriage. Since apparently it was customary for men 
at war to send their wives a conditional divorce, and since Uriah 
later died, Bathsheba assumed divorced status retroactively from 
the time that he set out to war. Therefore, she was not forbidden 
to David. 


Writes a conditional bill of divorce to his wife - mm3 và 
inwyh ania: From Rashi’s explanation, it appears 


a bill of divorce that was given condi 


raised: If that is its purpose, it affec 


ionally, to take effect if 
husband dies at war, to spare his wife the obliga 
into levirate marriage with her brother-in-law. The question is 
s only a smal 
he population, i.e., men with a brother and no chi 
o prevent their wives from assuming the status of a deser 


NOTES 


HALAKHA 


A woman is not rendered forbidden to her husband... 
Rather, only by means of the testimony of two wit- 
nesses — DIY wa xdw..mdva by MDNI TYNT pe: 

Although the Sages said that one who notices improper 
conduct in his wife, leading him to the conclusion that 
his wife committed adultery, is obligated to divorce her, 
the court compels him to divorce her only when there 

are two witnesses who testify that they saw the woman 

committing adultery of her own volition (Rambam Sefer 
Nashim, Hilkhot Ishut 24:18; Tur, Even HaEzer 115; Shulhan 

Arukh, Even HaEzer 11:1). 


And if there was jealous warning and seclusion, even by 
means of the testimony of one witness as well - 3p) 
01 INK TWA toon TPID: If a man grows suspicious of 
his wife and warns her not to enter into seclusion with a 
specific man, then even if only a single witness testifies that 
she engaged in relations with that man, she does not drink 
the ritual water of a sota, but rather he divorces her imme- 
diately and she does not receive payment of her marriage 
contract. This is the case even if the witness is one who is 
ordinarily disqualified from giving testimony, e.g., a relative 
(Rambam Sefer Nashim, Hilkhot Sota 1:14-15; Shulhan Arukh, 
Even HaEzer 178714). 


is considered married or divorced. Apparently, according to the 
opinion in the Gemara that Uriah gave his wife a conditional 
bill of divorce, it is determined retroactively that she was not 
married in the interim. However, many authorities question 
that from the statement in Bava Metzia (59a), where Bathsheba 
is characterized, even according to that opinion, as a woman 
whose marital status is uncertain, not a woman who is consid- 
ered divorced and permitted. 


hat this was 
he 
ion to enter 


segment of 
dren. Rather, 
ed 


wife, all those going out to war would write a conditional bill of Tosafot explain simply that at the time that David had 
divorce that would take effect retroactively from the time the relations with Bathsheba, there was uncertainty with regard 
bill of divorce was written (Tosafot; Ramban). to whether or not Uriah would return. The Ramban explains 
Another problem discussed is with regard to the legal sta- that although the matter was ultimately resolved, David did 
us of the wife between receipt of the bill of divorce and the not know what the resolution would be when he engaged 
husband's failure to return. Tosafot note that there is a tan- in relations with Bathsheba. Therefore, ostensibly he engaged 
naitic dispute whether during that interim period the woman _ in relations with a woman whose marital status is uncertain. 


Rabbeinu Tam (see Josafot) explains the Gemara in its plain 
sense, as follows: Those going to war, who were uncertain 
about their fate, would write an unconditional bill of divorce 
and divorce their wives; upon their return, they betrothed and 
married them a second time. Therefore, David did not com- 
mit even an uncertain transgression; nevertheless, taking 
Uriah’s wife before it became clear that Uriah died in battle 
was despicable. 


As it is written...and take their pledge - ona w Nx}... N37 
npn: Although this verse is written with regard to the wars of 
King Saul, apparently it was the custom of Yishai, David's father. 
When David assumed the throne, he taught this practice to all 
his troops (Ritva; see Rashi). 
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— NOTES 9 ———____—__- 
On Thursday, no - xb wn Dih: Some ask: Why is this infer- 
ence necessary, when the reason for this ordinance, i.e., to 
enable him to go to court the next day and make the claim 
concerning virginity, is articulated explicitly in the mishna? 
Rashi explains that if the groom marries on Thursday, he would 
need to wait several days until Monday. 

The Shita Mekubbetzet cites an explanation why Thursday 
is emphasized rather than simply another day: The blessing 
to procreate, “Be fruitful, and multiply” (Genesis 1:22), was first 
stated on Thursday, and therefore one might think that mar- 
riage can be held on Thursday. Even so, the Sages insisted that 
a virgin should marry specifically on Wednesday. The inference 
was necessary to prove that the Sages were concerned that the 
groom's resolve will cool, and therefore it is clear that they were 
concerned due to the prohibition. 


His resolve will cool — xay NIP: The distinction between 
he claim of an unobstructed orifice and a claim that there was 
no blood from the rupture of the hymen is that in the former 
case the groom lacks confidence in his claim and is concerned 
hat perhaps he is mistaken, either due to his lack of sexual 
experience or due to his lack of familiarity with a woman's body. 
Therefore, with the passage of time, if he grows fond of his 
bride, or as itis phrased in the Jerusalem Talmud, his acquisition 
is pleasant in his eyes, the feeling he had when he consum- 
mated the marriage and discovered an unobstructed orifice is 
orgotten. However, with regard to a claim of the lack of blood, 
here is no uncertainty or lack of confidence and the passage 
of time will not compromise that fact (see Josafot; Ritva). 


Where he makes the claim that there was no blood - pyvpt 
Dat Navy: The commentaries discuss the difference between 
these two claims at length, and there are different opinions 
with regard to both the explanation and the halakhic impli- 
cations of that difference. Some say that in the claim of an 
unobstructed orifice, there is concern that he is lying, and there 
is no way to disprove his claim. In the claim that there was no 
blood, she could bring proof to refute that claim (Rabbeinu 
Hananel). Rashi explains that in a claim of an unobstructed 
orifice, there is uncertainty with regard to the degree of the 
husband's expertise in those matters. Accordingly, there would 
be a distinction between a bachelor and one who was previ- 
ously married. The claim that there was no blood requires no 
expertise. Others explain on a similar note that the claim of 
an unobstructed orifice is based on feeling and the claim of 
blood is based on empirical evidence and can be verified (see 
Ramban; Rashba). 


He is deemed credible with regard to causing her to lose her 
marriage contract - ANIN apo yax): There are numer- 
ous opinions among the early commentaries with regard to 
the relationship between the statements of Rav Yehuda in 
the name of Shmuel and the earlier statement of Rabbi Elazar 
that the groom is deemed credible with regard to rendering 
her forbidden to him. Some suggest that Shmuel agrees with 
Rabbi Elazar, i.e., that she is forbidden to the husband; he is 
merely adding that she loses her marriage contract. Others are 
of the opinion that Shmuel holds that the groom is accorded 
credibility only with regard to losing the marriage contract bu 
not to rendering her forbidden to him (see Tosafot; Ramban). 
Yet others claim that the Sages agree with each other, bu 
that each formulates the ruling in a far-reaching and nove 
manner. Rabbi Elazar holds that the fact that she is forbidden 
is a more novel element, as despite her presumptive status o 
being permitted, she is rendered forbidden by his claim. In 
contrast, the fact that his claim is credible in monetary matters 
is clear, as the burden of proof is incumbent upon the claimant. 
On the other hand, Shmuel holds that he is accorded credibility 
with regard to the monetary issue, where there is room for 
leniency, as stringency for one party is leniency for the other. 
Once his claim is deemed credible with regard to the marriage 
contract, the result is that she is forbidden, as with regard to the 
prohibition there is certainly greater concern (Ritva). 
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§ Apropos the credibility of the claim: I encountered an 
unobstructed orifice, Abaye said: We, too, learn in the mishna 
proof for the opinion of Rabbi Elazar: A virgin is married 
on Wednesday. Abaye infers: On Wednesday, yes, a virgin is 
married; on Thursday, no," she is not married. What is the 
reason for this ruling? It is due to the fact that if the marriage 
were to be held on Thursday, several days would elapse before 
the court would next convene, and in the interim his resolve 
will cool" and his anger subside. The concern is that conse- 
quently he will fail to claim before the court that his bride was 
not a virgin. 


The Gemara asks: And for what matter is that a source of con- 
cern? If the concern is with regard to giving her payment for 
her marriage contract, i.e., if he fails to go to court, her legal 
status at the time of marriage will remain that of a virgin, and 
when the time comes she will receive payment for her marriage 
contract to which she is not entitled; then let him give it to her 
if he wishes. Why is that a concern? Rather, it is with regard to 
rendering her forbidden to him, and that would result in a 
case where he makes a claim. 


What, is it not referring to a case where he makes the claim: I 
encountered an unobstructed orifice, after engaging in inter- 
course with his bride, and his claim is accorded credibility to 
render her forbidden to him in accordance with the opinion 
of Rabbi Elazar? The Gemara rejects that proof: No, it can 
be explained that it is a case where he makes the claim that 
there was no blood," which would have resulted from rupture 
of the hymen had she been a virgin. That is a claim based on 
objective, verifiable evidence and not merely dependent on his 
subjective sensation. 


§ Rav Yehuda said that Shmuel said that a groom who says: 
I encountered an unobstructed orifice, is deemed credible 
with regard to causing her to lose her marriage contract." 
Rav Yosef said: What is he teaching us? We already learned 
explicitly in a mishna (12a): A man who eats at the house of 
his father-in-law in Judea after betrothal, without witnesses 
to attest to the fact that he was not alone with her, cannot make 
a claim about his bride’s virginity after marriage, because in 
accordance with the custom in Judea, the assumption is that 
he secluded himself with her and it was he who engaged in 
intercourse with her. The Gemara infers: It is in Judea that he 
cannot claim that she is not a virgin, but in the Galilee, he can 
claim that this is the case. 


The claim of an unobstructed orifice and the claim that 
— DT Davo) mna nnd Nyy: If the 
groom claims after engaging in intercourse with his virgin 
bride for the first time that she is not a virgin, based on 
the absence of blood from the ruptured hymen, and that 
absence cannot be attributed to illness, malnutrition, or a 
genetic anomaly, his claim is accepted, whether the woman 
in question is an adult or a minor. If, however, his claim that 
she is not a virgin is based on encountering an unobstructed 


there was no blood 


HALAKHA 


a half years old, his claim is not accepted and it is attributed 
to the fact that he did not sense that the hymen was intact. If 
she is a young woman, i.e., less than twelve and a half years 
old, his claim is accepted even if there is evidence of bleeding 
(Rambam). Others maintain that if there is blood, the claim 
of an unobstructed orifice is not accepted, even if the bride 
is less than twelve and half years old years old (Ri; Ramban; 
Rashba; Rambam Sefer Nashim, Hilkhot Ishut 1112-13; Shulhan 
Arukh, Even HaEzer 68:3, 6). 


orifice and she is a grown woman, i.e., more than twelve and 


BACKGROUND 


An unobstructed orifice and blood — ovat) ming nna: Most 
women have some opening in the hymen, “the size of which 
varies from woman to woman and is influenced by age. If the 
opening is relatively large it is conceivable that one could 
engage in intercourse with a virgin without encountering that 
membrane at all. Nevertheless, if the hymen is at all ruptured 


it bleeds. However, unlike bleeding, where there is a clear, 
objective criterion to determine the matter, his sensing that 
he encountered an unobstructed orifice is subjective. It is 
entirely possible that the hymen was intact, but it simply had 
a relatively large opening (see 36a). 
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The Gemara asks: And for what matter is this claim directed? If it 
is to render her forbidden to him, then in Judea why is the claim 
not credible? If he is certain that he did not engage in intercourse 
with her, and finds that she is not a virgin, apparently she committed 
adultery and that claim should render her forbidden. Rather, is it 
not that he is seeking to cause her to lose her marriage contract’ 
in a case where he makes a claim? And what, is it not referring to 
a case where he makes the claim: I encountered an unobstructed 
orifice, and apparently he is accorded credibility? The Gemara 
rejects that proof: No, it can be explained that it is a case where he 
makes the claim that there was no blood." 


§ It was stated: Rav Nahman said that Shmuel said in the name 
of Rabbi Shimon ben Elazar: The Sages instituted the marriage 
contract for Jewish women:" For a virgin two hundred dinars" and 
for a widow one hundred dinars." And they deemed the groom 
credible in that if he says with regard to his virgin bride: I encoun- 
tered an unobstructed orifice and she is not a virgin, he is deemed 
credible, causing her to lose her marriage contract. The Gemara 
asks: If so, and the Sages deemed him credible, what did the 
Sages accomplish in their ordinance that the marriage contract of 
a virgin is two hundred dinars, if his claim that she is not a virgin 
is effective? 


Rava said: The ordinance is effective due to the presumption that 
a person does not" exert himself to prepare a wedding feast and 
then cause it to be lost." Investing in the wedding preparations 
clearly indicates that the groom’s intention is to marry the bride and 
rejoice with her. If, nevertheless, he claims that she is not a virgin, 
apparently he is telling the truth. 


NOTES 


NOTES 


To cause her to lose her marriage contract — app 
anana: The Gemara later (13a) cites a dispute among 
the amora‘im whether this means that she loses the 
marriage contract of two hundred dinars to which a 
virgin is entitled, and instead receives one hundred as 
a non-virgin, or whether she loses her entire marriage 
contract, since the entire marriage was based on false 
pretenses and is therefore a mistaken transaction. The 
early halakhic authorities (Rif, citing Rav Hai Gaon) write 
that the dispute is only with regard to the standard 
payment of the marriage contract. However, the groom 
is required to pay any sum that he committed to add to 
the marriage contract. 


In Judea...where he makes the claim that there was 
no blood - D'aT NYY pyy XPT...7T HMA: Some explain 
that with regard to the claim of an unobstructed orifice, 
it is conceivable that they engaged in intercourse while 
betrothed and were both under the impression that it 
was not full-fledged intercourse. However, with regard 
to bleeding, had they engaged in intercourse in Judea, 
and she saw blood, she would have told both him 
and her parents, to avoid suspicion later. However, if 
she said nothing at the time, it is likely that she had 
engaged in intercourse with another man (Josefot 
Yeshanim). 


HALAKHA 

For a virgin two hundred dinars and for a widow one 
hundred dinars - mya muds one Abana: Ifa man 
marries a virgin, even if she was widowed or divorced 
after betrothal to another man, she is entitled to a mar- 
riage contract of two hundred dinars. However, if a man 
marries a woman who was widowed or divorced after 
marriage to another man, or who engaged in sexual 
relations while single, she is entitled to a marriage 
contract of only one hundred dinars (Rambam Sefer 
Nashim, Hilkhot Ishut 11:1; Shulhan Arukh, Even HaEzer 
66:6, 67:1-2). 


The Sages instituted the marriage contract for Jewish 
women — byw niva ot) spn oan: Rashi states that the 
Gemara explained the fact that the Sages accorded credibility 
to the claim of the groom to void the marriage contract, by 
stating that the marriage contract is an obligation by rabbinic 
law. The commentaries discuss why his claim would not be 
accepted if it was an obligation by Torah law. 


For a virgin two hundred dinars — ona mang: According 
to Rabban Shimon ben Gamliel, who holds that the marriage 
contract is an obligation by Torah law, the source of two hun- 
dred dinars for a virgin is clear, as that is the sum of the dowry 
of a virgin in the Torah. According to the Rabbis, who hold 
that it is an obligation by rabbinic law, the reason that the 
Sages instituted two hundred dinars is that they concluded that 
one with that sum, which was approximately the basic annual 
wage, is not considered poor, and they sought to ensure that 
the divorcée or widow would not be dependent on the aid of 
society. For a widow, who already received a certain sum from 


the marriage contract of her first husband, one hundred dinars 
was sufficient (Ramat Shmuel). 


The presumption that a person does not, etc. — DI% pX APIN 
"131: The early commentaries discuss the fundamental legal 
situation with regard to the woman's claim that she is entitled 
o payment of the marriage contract. On the one hand, since 
he husband is currently in possession of the disputed funds, 
he burden of proof is incumbent upon the woman, who is 
he claimant in this case. On the other hand, the woman's claim 
is supported by the presumptive status of her body, as most 
women marry as virgins. As a rule, the presumptive status of 
her body takes precedence over the possession of disputed 
property. Therefore, it was necessary to buttress the husband's 
claim with an additional presumption: A person does not exert 
himself to prepare a wedding feast and then cause it to be lost. 


A person does not exert himself to prepare a wedding feast 
and then cause it to be lost - APPIN ANY! Nib DTN PN: 


Tosafot infer that this presumption is relevant only in a case 
where he stands to lose his entire investment in the feast 
because the wedding is voided, e.g., where the groom is a priest 
and therefore there is only one uncertainty, or where he claims 
that the betrothal was a mistaken transaction. However, if his 
claim is merely to reduce the marriage contract payment to the 
one hundred dinars of a non-virgin, his claim is not accorded 
credibility. Similarly, the Rosh explains that in any case where 
his intention is for her to remain his wife, then since he doesn’t 
actually lose the value of the entire feast, his claim is not cred- 
ible. The Ramban writes that the primary reason is not that 
he will lose the money invested in the feast, but rather, in a 
broader sense, that a person does not get married in order to 
immediately cast aspersions upon the woman he just married. 
Or, as he phrased it: A person does not spit in the cup from 
which he is drinking. According to all of these explanations, 
the groom's credibility is based on the assumption that he will 
behave rationally. 
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NOTES 

Since it is a penalty instituted by the Sages — Drygis 
xaT Dm DPA: The use of the term penalty in this 
context is questionable, even though it is ultimately 
abandoned. The Ya'avetz writes that fundamentally 
the marriage contract was instituted as a type of 
penalty to deter the husband from coveting another 
woman and divorcing his wife for no good reason. 
Even though the marriage contract applies in all cases, 
even where there is justification for the divorce, this 
was the initial motive for the ordinance. 


From here the Sages based - 0237 13/20 X21: From 
a precise analysis of the language, the early com- 
mentaries conclude that even according to Rabban 
Shimon ben Gamliel, the sum written in the marriage 
contract is a rabbinic ordinance and not fixed by Torah 
law. However, the fundamental obligation to write a 
marriage contract is derived from the verse in the 
Torah: “He shall pay money according to the dowry 
of virgins” (Ritva). 


The marriage contract of a woman...is an ordi- 
nance by rabbinic law — 5°15 {b 137... 1x Nain: 

There are various opinions as to whether the marriage 
contract is by Torah law or by rabbinic ordinance (see 
HALAKHA). The dispute dates back at least to the 
geonic period and may have been the subject of a 
dispute between the Sages in Babylonia, where the 
ruling is in accordance with the opinion of Shmuel 
and Rav Nahman, and those in Eretz Yisrael, where 
the ruling is in accordance with the opinion of Rabban 

Shimon ben Gamliel. That could also explain some of 
the differences between the formulas of the marriage 
contract employed in those places. 

With regard to the standard formula of the mar- 
riage contract, which includes the expression: Two 
hundred dinars to which you are entitled by Torah law, 
many authorities reprimanded those who included 
that phrase, and some ruled the marriage contract 
invalid. However, the Ritva and the Meiri explain that 
the wording is merely to enhance the authority of 
the marriage contract enabling the woman to collect 
payment as if it were a commitment by Torah law 
(see Tosafot). 


He gives her payment from the money of Cappado- 
cia — M*PbIBP Diyan 7y mid: The early commentaries 

discuss the significance of the coins used to pay the 

marriage contract if ultimately the amount of the pay- 
ment is the same (see Josafot). The Meiri writes that if 
the groom did not specify the coinage, his intention is 

to use the legal tender in the place where the contract 
was signed. Others explain that although the values 

are the same, currency that is universally accepted 

is preferable. 


BACKGROUND 


The baraita is incomplete and it is teaching the 
following - 230p ‘> KPNI iM: This method of 
explanation appears throughout the Talmud. Gener- 
ally speaking, it does not suggest an actual emenda- 
tion of the text of the baraita. The addition introduced 
by the Gemara is a necessary elaboration upon that 
which is written in the baraita, which is insufficiently 
clear in its current form. The addition provides the 
necessary clarification. 
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She may collect only from the land of the most inferior qual- 
ity- NDT pa Kox man x: A wife collects payment of her entire 
marriage contract, both the standard payment and any additiona 
commitment assumed by the husband, from the land of the lowes 
quality belonging to the husband, in accordance with the baraita. 
The early commentaries disagree with regard to the ruling in a case 
where the husband expressly stipulates that his wife will collec 
payment of the marriage contract from his highest quality land. 
The Shulhan Arukh (Hoshen Mishpat 108:18) rules that a condition 
ind takes effect. In the Beit Shmuel it is written that since 
today the prevalent custom is to include in the marriage contrac 
the phrase: The choicest of properties, the wife collects paymen 


of that 


§ A Sage taught in a baraita: Since payment of the marriage 
contract is a penalty instituted by the Sages,’ she may collect 
only from the husband’s land of the most inferior quality." 
The Gemara asks: A penalty? What penalty is there in a marriage 
contract? Rather, emend the baraita and say: Since it is a rab- 
binic ordinance" and not a Torah obligation, she may collect 
only from the husband’s land of the most inferior quality. 
Rabban Shimon ben Gamliel says: The marriage contract of 
a woman is an obligation by Torah law. 


The Gemara asks: And did Rabban Shimon ben Gamliel say 
that? But isn’t it taught in a baraita that it is written with regard 
to a seducer: “He shall pay money according to the dowry of 
virgins” (Exodus 22:16)? The Torah establishes that this fine 
willbe like the dowry ofa virgin, and that the dowry ofa virgin 
will be like this fine, i.e., fifty silver sela, or two hundred dinars. 
From here the Sages based" their determination that a woman’s 
marriage contract is an obligation by Torah law. Rabban Shi- 
mon ben Gamliel says: The marriage contract of a woman is 
not an obligation by Torah law, but is by rabbinic law." 


The Gemara resolves the contradiction between the statements 
of Rabban Shimon ben Gamliel: Reverse the attribution of 
opinions in this baraita. The Gemara asks: And what did you 
see that led you to reverse the attribution of opinions in the 
latter baraita? Reverse the attribution of opinions in the former, 
in the baraita, and say that Rabban Shimon ben Gamliel is 
the one who holds that the marriage contract is a rabbinic 
ordinance. 


The Gemara answers: The reason is that we learned that it 
is Rabban Shimon ben Gamliel who said elsewhere that the 
marriage contract of a woman is an obligation by Torah law, 
as we learned in a mishna (110b) that Rabban Shimon ben 
Gamliel says that if a man marries a woman in Cappadocia, 
where the currency is more valuable, and he divorces her in Eretz 
Yisrael, he gives her payment for the marriage contract from the 
money of Cappadocia." From the fact that he is obligated to pay 
the marriage contract in the currency of the place where he 
undertook the obligation, apparently the marriage contract of a 
woman is an obligation by Torah law. 


And if you wish, say instead that the entire latter baraita is in 
accordance with the opinion of Rabban Shimon ben Gamliel, 
but the baraita is incomplete and it is teaching the following:® 
From here, the Sages based their determination that a woman’s 
marriage contract in the case of a virgin is an obligation by 
Torah law. However, the marriage contract of a widow is not 
an obligation by Torah law but is an ordinance by rabbinic law, 
as Rabban Shimon ben Gamliel says: The marriage contract 
ofa widowis not an obligation by Torah law but is an ordinance 
by rabbinic law. 


HALAKHA 


of the marriage contract from land of the highest quality (Rambam 
Sefer Nashim, Hilkhot Ishut 16:3; Shulhan Arukh, Even HaEzer 100:2). 


Since it is a rabbinic ordinance — x17 D237 NPM Dyin: Some 
authorities (Rabbeinu Tam) rule in accordance with the statement 
of Rabban Shimon Ben Gamliel, whose statements in the mishna 
are generally the basis for the halakhic ruling that the marriage 
contract is an obligation by Torah law. However, most authorities 
rule that the marriage contract is an ordinance by rabbinic law. 
This in accordance with the statement cited by Rav Nahman in the 
name of Shmuel, as the halakhic ruling is generally in accordance 
with both Shmuel and Rav Nahman in civil matters (Rambam 
Sefer Nashim, Hilkhot Ishut 10:7; Shulhan Arukh, Even HaEzer 66:6). 
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§ The Gemara relates: A certain man who had never been married 
came before Rav Nahman and said to him: I encountered an 
unobstructed orifice when I consummated the marriage. Rav 
Nahman said in his regard: Flog him with palm branches 
[kufrei];' prostitutes [mevarakhta]™" are common around him." 
As he was never previously married, how was he able to determine 
whether or not the orifice was unobstructed, if he did not gain 
experience with prostitutes? 


The Gemara asks: But isn’t Rav Nahman he who said that he is 
deemed credible when he claims that he encountered an unob- 
structed orifice? The Gemara answers: Yes, he is deemed credible, 
and nevertheless, we flog him with palm branches. Rav Ahai 
answered: Here, in the case where he is flogged, it is with regard 
to a bachelor, who is not accorded credibility, because he lacks 
experience. There, in the case where he is accorded credibility, it 
is with regard to one who has been married." 


The Gemara relates a similar incident from an earlier era: A 
certain man who came before Rabban Gamliel said to him: I 
encountered an unobstructed orifice. Rabban Gamliel said to 
him: Perhaps you diverted your approach and therefore, you 
encountered no obstruction? I will tell you a parable to which 
this is similar. It is similar to a man who was walking in the 
blackness of night and darkness and he arrived at the entrance 
to the house; if he diverts the object preventing the door from 
opening, he finds it open; if he does not divert it, he finds it 
locked. Perhaps you too diverted your approach and entered 
from a different angle and that is why you did not encounter an 
obstruction. 


Some say this is what Rabban Gamliel said to him: Maybe you 

diverted your approach intentionally and you displaced the 

door" and the bolt. I will tell you a parable to which this is simi- 
lar. It is similar to a man who is walking in the blackness of night 

and darkness and he arrives at his entrance. If he diverts inten- 
tionally, he finds it open; ifhe does not divert intentionally, he 

finds it locked. 


The Gemara relates: A certain man who came before Rabban 
Gamliel bar Rabbi Yehuda HaNasi said to him: My teacher, I 
engaged in intercourse and did not find blood. The bride said 
to him: My teacher, I was a virgin. Rabban Gamliel bar Rabbi 
Yehuda HaNasi said to them: Bring me that cloth [sudar]! on 
which you consummated the marriage. They brought him the 
cloth, and he soaked it in water and laundered it and found 
upon it several drops of blood from the rupture of the hymen. 
Rabban Gamliel bar Rabbi Yehuda HaNasi said to the groom: Go 
take possession of your acquisition, as she was a virgin and there 
is no need for concern. 


Huna Mar, son of Rava, from Parzakya, said to Rav Ashi: Let us 
do so as well in similar cases and examine whether there is blood 
that is obscured by semen or another substance. Rav Ashi said 
to him: 


Here it is with regard to a bachelor, there it is with regard to 
one who has been married — #22 jX3,,7NI3 x2: According 
to the Rambam, if a groom claims that he encountered an unob- 
structed orifice when consummating his marriage with his bride, 
whom he presumed was a virgin, his claim is accorded credibility, 
whether or not he was previously married, in accordance with the 
first answer cited in the Gemara and the second explanation of 
Tosafot (see Gra). However, if he is a bachelor, he is deserving of 
lashes because he is suspected of gaining experience through 
he Rema cites authorities 
(Rif; Tur) who rule that the groom's claim is credible only if he was 


licentious relations (Helkat Mehokek). T 


HALAKHA 


previously married. If not, his claim is rejected and he is flogged 
for slandering his wife (Rambam Sefer Nashim, Hilkhot Ishut 11:12; 
Shulhan Arukh, Even HaEzer 68:6). 


Perhaps you diverted your approach — An97 Kaw: If a groom 
claims that he encountered an unobstructed orifice when con- 
summating his marriage with his bride, whom he presumed was 
a virgin, the court asks him whether he diverted his approach dur- 
ing intercourse or if perhaps he employed force and therefore did 
not sense when the hymen was ruptured. This is in accordance 
with the opinion of Rambam Gamliel (Rambam Sefer Nashim, 
Hilkhot Ishut 11:12; Shulhan Arukh, Even HaEzer 68:6). 


LANGUAGE 
Palm branches [kufrei] — ‘1513: An Aramaic word, similar 
to the Arabic aS, kafarrd, meaning palm fronds and 
palm branches. 


Prostitutes [mevarakhta] — xn31313: According to Rashi, 
this is the name of a village or town near Mehoza whose 
name means caravan or convoy of camels. Therefore, it 
may have been a market town frequented by prostitutes. 
Some say that the word means convoy, and in this con- 
text, a group of prostitutes. 

In Syriac, the term mevarekh is employed as a euphe- 
mism for debased or shameful. Therefore, it is possible 
that mevarakhta means prostitutes. 


Cloth [sudar] - 1110: From the Greek oovdaptov, sudar- 
ion, or the Latin sudarium, meaning towel or napkin. In 
the language of the Sages a sudar is apparently a cloth 
with a variety of functions, e.g., a scarf, a head covering, 
or a tablecloth. 


NOTES 

Prostitutes — x03121: Rashi writes, and it is also cited 
in the Arukh, that this is the name of a place frequented 
by prostitutes. Rabbeinu Hananel explains, and it is also 
cited in the Arukh and elsewhere in the name of the 
geonim, that it means a small pool. In this context, it is a 
euphemism for the female genitalia. Others explain that 
because the word contains the Hebrew root for bless, 
it is a euphemism for prostitutes, substituting blessed 
or cursed. 


Flog him with palm branches, prostitutes are com- 
mon around him - mh KWAN KIIIN 19912 IDX: 
Rashi understands the expression: Prostitutes are com- 
mon around him, as a statement. The Gemara is saying 
hat he is accorded credibility and flogged because he 
is suspect of gaining experience through licentious rela- 
ions. Tosafot understand the expression as a rhetorical 
question. The Gemara is saying that the bachelor is not 
accorded credibility because he is not expert in the 
matter. 

Some explain that there are three distinct cases. If a 

bachelor makes the claim it is considered impertinent 
and slanderous; his claim is not accorded credibility and 
he is flogged for slander. If he is insistent and states that 
he is certain, his claim is accepted but he is flogged for 
licentiousness. If he was previously married, his claim is 
credible and there are no sanctions (see Meiri). 
The Ritva asks: If a bachelor claiming that his bride 
is not a virgin is flogged, he will refrain from coming to 
court at all, and that undermines the whole purpose of 
the ordinance of marrying a virgin on Wednesday. He 
answers that there remains the claim that no bleeding 
resulted from the rupture of the hymen. Furthermore, 
once his claim is a certain one and he is angry, he will 
certainly not be deterred from making his claim in court 
even if as a result he will be flogged. 


Perhaps you diverted your approach, etc. - Kaw 
narua: The Ritva notes that there were no grounds to 
prohibit the woman here, e.g., she was the wife of a non- 
priest and therefore there was compound uncertainty. 
Rabban Gamliel simply sought to appease the husband, 
so that he would not be resentful toward his wife for no 
reason. Indeed, based on the questions that Rabban 
Gamliel asked and the groom's silence in response, it 
appears that he was appeased. 


And you displaced the door — KUT ypy: The expla- 
nation is that in his passion, he engaged in intercourse 
so forcefully that he did not sense her hymen (Ritva; see 
Rambam and Shulhan Arukh). 
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Bring me two maidservants — ninaw nw b wT: 

If the groom claims he discovered that his bride was 
not a virgin, and she claims in response that she is still 

a virgin, she is examined. The Maggid Mishne explains 
that the Rambam did not specifically mention examina- 
tion by means of a barrel of wine because any examina- 
tion that is effective is appropriate (see Taz; Rambam 

Sefer Nashim, Hilkhot Ishut 11:12; Shulhan Arukh, Even 
HaEzer 68:4). 


l am from the family of Dorketi — ‘3% "spt Nsw: 
In a case where the groom claims that he found no 
traces of blood upon consummating the marriage and 
the bride claims that the women in her family do not 
bleed, if the court determined the latter to be true, her 
presumptive status is that she was a virgin before the 
marriage was consummated (Rambam Sefer Nashim, 
Hilkhot Ishut 11:12; Shulhan Arukh, Even HaEzer 68:5). 


NOTES 


He learned that it was effective through tradition, 
etc. - ^3) mb ym mI xW: The commentaries ask: If 
here was a tradition that this examination is effective, 
why didn’t Rabban Gamliel examine the bride herself? 
They explain, based on the responsa of the geonim, 
hat this examination requires extreme attention to 
detail, both in terms of the manner in which the woman 
is seated on the barrel and in terms of ascertaining 
he aroma of wine in her breath. His lack of expertise 
was with regard to those details, as he knew based on 
radition that it was effective (Tur; Maggid Mishne). 


LANGUAGE 
Dorketi — 97747: The source of this word is unclear. 
Some suggest, especially according to the variant read- 
ing trokati, that it is from the Greek tpvyéy, trugan, 
meaning to harvest or to rob. 
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Our calendering in Babylonia, which includes passing an abrasive 
stone over the garments to scrape off dirt, is like their laundering 
in Eretz Israel, and only in that manner do the garments in Baby- 
lonia reach that level of cleanliness. And if you say: Let us perform 
the process of calendering on cloths brought as proof that she was 
not a virgin, the stone removes any trace of blood. Therefore, the 
process would be ineffective. 


The Gemara relates: A certain man who came before Rabban 
Gamliel bar Rabbi Yehuda HaNasi said to him: My teacher, I 
engaged in intercourse and did not find blood. The bride said to 
him: My teacher, I am still a virgin. Rabban Gamliel bar Rabbi 
Yehuda HaNasi said to them: Bring me two maidservants," one 
a virgin and one a non-virgin, to conduct a trial. They brought 
him the two maidservants, and he seated them on the opening of 
a barrel of wine. From the non-virgin, he discovered that the scent 
of the wine in the barrel diffuses from her mouth; from the virgin 
he discovered that the scent does not diffuse from her mouth.’ 
Then, he also seated that bride on the barrel, and the scent of the 
wine did not diffuse from her mouth. Rabban Gamliel bar Rabbi 
Yehuda HaNasi said to the groom: Go take possession of your 
acquisition, as she is a virgin. 


The Gemara asks: Since Rabban Gamliel was familiar with this 

method of examination, let him use it to examine her initially. 
Why was the trial with the maidservants necessary? The Gemara 

answers: He learned that it was effective through tradition; how- 
ever, he had never seen it in action, and he thought perhaps he 

was not sufficiently expert in that manner of examination, and it 
is improper conduct to demean Jewish women by subjecting 
them to that indignity for naught. Once he established the effective- 
ness of that method, he proceeded to examine the bride to resolve 

the matter. 


The Gemara relates: A certain man who came before Rabban 
Gamliel the Elder said to him: My teacher, I engaged in inter- 
course and did not find blood. The bride said to him: My teacher, 
Iam from the family of Dorketi,"'® who have neither menstrual 
blood nor blood from the rupture of the hymen. Rabban Gamliel 
investigated among her relatives to determine whether the claim 
with regard to her family was true, and discovered that the truth 
was in accordance with her statement. He said to him: Go take 
possession of your acquisition. Happy are you that you were 
privileged to marry a member of the Dorketi family, as those 
forms of blood will never pose a problem for you. 


BACKGROUND 


The scent of the virgin does not diffuse - 9112 mp px abana: 
Although there is no direct connection between the reproductive 
system and the lungs, different systems in the body are connected 
by means of the diffusion of volatile substances. An example of 
this is that although there is no direct connection between the 
digestive and respiratory systems, the fact is that alcohol that one 
drinks diffuses through the membranes of the lungs. 

Apparently, the examination discussed in the Gemara is based 
on the phenomenon of diffusion through the vagina. Based on 
the assumption that there is a palpable difference between the 
diffusion of alcohol vapors between a virgin and a non-virgin, 
this difference would eventually be discernible in the air exhaled 
from the lungs. 

The reliability of this examination is clearly dependent on the 
manner in which the woman is seated on the barrel, the percent- 
age of alcohol in the wine, and the speed at which the alcohol 


fumes diffuse. Therefore, Rabban Gamliel performed a preliminary 
examination because he thought perhaps he was not sufficiently 
expert in that manner of examination. 


The family of Dorketi - *»prit nnswia: Apparently, there is a 
genetic factor that influences the prevalence or lack of blood. 
As a rule, the assumption is that a woman with no menstrual 
blood is infertile and incapable of bearing children. In the case 
of the Dorketi family mentioned here, there was presumably a 
hereditary factor in the women that caused the absolute lack of 
menstrual blood. The women in the family who did not menstru- 
ate were barren, and the family was perpetuated by the women 
who menstruated at least somewhat. However, as even they were 
carriers of that same genetic factor, the result was that as many 
as half the women in the family were barren. For this reason they 
were called a truncated generation. 
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The Gemara elaborates: What is the meaning of Dorketi? It 
means truncated generation [dor katua].“ Rabbi Hanina said: 
Rabban Gamliel consoled that man with vain words of consola- 
tion, because the absence of blood in this woman is a drawback. 
As Rabbi Hiyya taught: Just as leaven is fortuitous for dough, 
so too, blood is fortuitous for a woman. And it was taught in 
the name of Rabbi Meir: Any woman whose blood is plentiful, 
her children are plentiful.’ This bride, who lacks blood, will not 
produce many children. 


It was stated that there is a dispute with regard to Rabban Gam- 
liel’s reply. Rabbi Yirmeya bar Abba said that Rabban Gamliel 
said to the groom: Exercise your privilege and take possession 
of your acquisition.” And Rabbi Yosei bar Avin said that Rab- 
ban Gamliel said to him: It is your misfortune to take possession 
of your acquisition. Granted, according to the one who says: It 
is your misfortune, that is in accordance with the opinion of 
Rabbi Hanina, who said the consolation was vain. However, 
according to the one who says: Exercise your privilege, what 
is the privilege to which he is referring? The Gemara answers: 
The privilege is that thanks to the condition of the women of this 
family, he will not come to a situation of uncertainty whether 
she has the halakhic status of a menstruating woman. 


The Gemara relates: A certain man who came before Rabbi 
Yehuda HaNasi said to him: My teacher, I engaged in inter- 
course and did not find blood. The bride said to him: My 
teacher, I was still a virgin. And the Gemara comments that this 
incident was during years of drought." Rabbi Yehuda HaNasi 
saw that their faces were black®™ due to hunger. He instructed 
his attendants to tend to them and they took them into the 
bathhouse and bathed them and they fed them and gave 
them drink. Then they took them into a room, and the groom 
engaged in intercourse with her and found blood, as it was due 
to the famine that there was no blood. Rabbi Yehuda HaNasi 
said to him: Go take possession of your acquisition. Rabbi 
Yehuda HaNasi read this verse in their regard: “Their skin is 
shriveled upon their bones, it is withered, it has become like 
a stick” (Lamentations 4:8), in the sense that no blood flows 
from them. 


ith d irgin, h ; 
MISHNA Wit regar to a virgin er ee 


contract is two hundred dinars," and 
with regard to a widow, her marriage contract is one hundred 
dinars. With regard to a virgin who is a widow, a divorcée, or a 
halutza’ who achieved that status from a state of betrothal, 
before marriage and before consummation of the marriage, for all 
of these their marriage contract is two hundred dinars, and 
they are subject to a claim concerning their virginity, as their 
presumptive status of virginity is intact. 


NOTES 


BACKGROUND 

Her blood and her children — 733) "197: There is a connec- 
tion between a woman's menstrual blood and the degree of 
her fertility. A woman who does not experience a monthly 
period but rather menstruates once every few months or 
even less frequently will tend to be less fertile, as the men- 
strual blood is an indicator of the ovulation that preceded it. 
Similarly, when the amount of menstrual blood is less than 
is typical, it can indicate a hormonal, nutritional, or physi- 
ological problem, which could also prevent conception. 


He saw that their faces were black — DTinw O725w... 717: 
Severe malnutrition could cause a simple wound, e.g., the 
rupture of the hymen, not to bleed. Similarly, starvation and 
exhaustion could have affected the husband, rendering him 
unable to engage in the full act of intercourse. Treatment 
that addresses this condition could alleviate the problem. 


HALAKHA 

Years of drought - mixa: If the groom claims that upon 
consummating the marriage he found no traces of blood, 
and it is a period of famine or the woman appears to be 
suffering from malnutrition, she is brought to the bathhouse 
and treated and given food and drink. Then the next time 
she engages in intercourse she is examined for bleeding 
(Rambam Sefer Nashim, Hilkhot Ishut 11:12; Shulhan Arukh, 
Even HaEzer 68:5). 


With regard to a virgin, her marriage contract is two 
hundred dinars — wox ADDN mana: The marriage 
contract of a virgin is at least two hundred dinars, and that 
of a widow is at least one hundred dinars (Rambam Sefer 
Nashim, Hilkhot Ishut 11:12; Shulhan Arukh, Even HaEzer 66:6). 


Truncated generation [dor katua] - 


app ait: According to 


phenomenon, as the potential for rendering ritually pure items 


Rashi, the menstrual cycles of the female members of the 
family were truncated. Alternatively, the Arukh posits that the 
generations of that family were truncated, as their women 
were incapable of giving birth. 


Exercise your privilege [zekhe] and take possession of your 
acquisition, etc. — 131 npa Ad: The Shita Mekubbetzet 
explains that the dispute was not with regard to the language 
employed by Rabban Gamliel. Rather, the dispute is whether he 
employed the term zekhe in the positive sense of privilege, or 
whether it was in the neutral sense of taking possession. There 
is a similar dispute in the Jerusalem Talmud with regard to that 
which Rabbi Yishmael, son of Rabbi Yosei, said to a woman with 
the same condition: May there be many like you among the 
Jewish people. Some say he was implying that it was a positive 


impure was non-existent in those women. Others say that 
he was speaking euphemistically, and actually considered it a 
negative phenomenon. 


That their faces were black - maing omasw: There is a vari- 
ant reading: That her face grew pale. This would indicate that 
hat the ruling was dependent on the physical condition of 
he woman, who due to hunger and weakness did not bleed 
(Piskei Rid; Yam shel Shlomo). This appears to be the position of 
he Rambam as well. According to that understanding, they fed 
he husband merely as an act of loving-kindness, not because 
his condition influenced hers. The halakhic authorities write that 
even if the woman does not claim that the failure to bleed was 
due to her weakness, nevertheless when it can be attributed 
o that condition, the matter is examined. 


A widow, a divorcée, or a halutza - asbm mwa TIDY: See 
Tosafot for an explanation of the novel element with regard 
to a halutza. Shita Mekubbetzet explains that the novelty for 
each of the women listed is greater than for the previous one. 
Not only does a widow from betrothal receive the marriage 
contract of a virgin, but even a divorcée receives two hundred 
dinars, although one might contend that divorce carries with it 
a stigma rendering her less desirable. Had only the widow and 
the divorcée been listed, one might have contended that the 
halutza, who is not only a widow but has suffered the indignity 
of performing the halitza ceremony in court and at times even 
in public, would not receive a marriage contract of two hundred 
dinars due to the stigma involved. 
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LANGUAGE 


Widow [almana] - maby: The derivation of this word is 
not at all simple. The early grammarians claimed that it is 
from the Hebrew word for mute, i/lem, and the letter nun 
is a suffix. This is also the case in the Hebrew words for 
complacent [sha‘anan] and fresh [ra’anan]. 

In similar Semitic languages there are various forms 
of the word almana, e.g., the Aramaic armalta, which is 
similar to the Hebrew. This would indicate that the word 
almana is an independent term and not an extension of 
a different Hebrew root. The word armalta underwent a 
not uncommon transposition of the letters lamed and 
reish and nun and lamed, respectively, creating the word 
almana. Due to this apparent difficulty in ascertaining the 
source of the term, the Gemara thought it appropriate to 
add a homiletic interpretation. 


NOTES 


A widow is called an almana after the maneh - maby 
man ow by: The Ritva writes that the source of the term 
almana stems from the Hebrew word for mute, illem, as 
she is alone and there is no one to fight her battles. This 
consigns her to silence, unable to defend herself. The 
interpretation in the Gemara is based on the suffix na. 
Rashi explains that the word almana is an abbreviation 
meaning: Merely a maneh [ela maneh], while the geonim 
interpret it as an abbreviation for: Not a maneh [al maneh], 
because she receives one hundred dinars less than her 
virgin counterpart. 


If one ate dates he should not issue halakhic rulings - 
mm Os wnn bons: The source of the halakha that it is 
prohibited for one who is intoxicated to issue halakhic 
rulings is the prohibition, punishable by death at the hand 
of Heaven, against priests performing the Temple service 
under the influence of alcohol or any other food or drink 
capable of causing intoxication or confusion (Leviticus 
10:9). The next two verses state: “And that you may distin- 
guish between the holy and the profane, and between the 
impure and the pure; and that you may teach the children 
of Israel all the statutes which the Lord has spoken unto 
them by the hand of Moses” (Leviticus 10:10-11), indicat- 
ing that the prohibition goes beyond Temple service and 
applies to teaching the Jewish people as well. 


BACKGROUND 


Seleucia — xpo: This seems to be referring to the large 
city of DeAedxeta, Silukia, on the Tigris River. The city 
was established by King Seleucus | in the beginning of 
the third century BCE on the ruins of an ancient city, and 
became the capital of the Seleucid Empire and one of the 
largest cities in the East. It had a large population as well, 
and was an important commercial center. It remained an 
important city during the Parthian Empire. Seleucia was 
destroyed in the year 153 CE, and the city of Ardashir was 
built on its ruins. 


Eating dates - oan nox: Dates are high in calories, 
which are mostly delivered in the form of simple carbo- 
hydrates that are digested rapidly. Therefore, eating dates 
satiates, raises the body temperature, and due to their 
high level of fiber acts as a laxative. Satiation that is not 
accompanied by a sense of overeating creates a general 
sense of calm and thereby negates troubling thoughts. 
Because dates satiate, it is recommended not to eat 
them before a meal. However, after a meal they are ben- 
eficial; first, because they satiate, and secondly, because 
their laxative property is beneficial for digestion. This lat- 
ter property helps ease the pain of those suffering from 
hemorrhoids, and there could be an element in dates that 
aids in healing that ailment. 
Eating a large quantity of a concentrated, sweet 
substance could create an excess of sugar in the blood, 
which could cause dizziness and drowsiness, similar to 
the effects of drinking alcohol. Therefore, the Sages said 
that one may not issue a halakhic ruling after eating dates. 
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term almana' and its meaning, widow? 
Rav Hana of Baghdad said: A widow is called an almana after 
the maneh," one hundred dinars, which is the sum of her marriage 
contract. The Gemara asks: With regard to a widow from 
betrothal, whose marriage contract is two hundred dinars and 
not a maneh, what is there to say? The Gemara answers: Since 
they called this widow from marriage almana, this widow from 
betrothal they also called almana. 


The Gemara asks: That explains the use of almana in the termi- 
nology of the Sages. However, with regard to the term almana 
that is written in the Torah, what is there to say? The rabbinic 
ordinance that the marriage contract of a widow is a maneh was 
not yet instituted. The Gemara answers: The Torah employs the 
term almana because the Sages are destined to institute the sum 
of a maneh for her in her marriage contract. The Gemara asks: 
And is a verse written for the future? The Gemara answers: Yes, 
indeed it is, as it is written: “And the name of the third river is 
Tigris; that is it which goes toward the east of Asshur” (Genesis 
2:14). And Rav Yosef taught: Asshur, that is Seleucia.’ And 
did that city exist when the Torah was written? Rather, the Torah 
is referring to that city because it was destined to exist in the 
future. Here too, the Torah employs the term almana because 
a widow was destined to have a marriage contract of a maneh 
instituted for her. 


Apropos the statement of Rav Hana of Baghdad, the Gemara cites 
additional statements of his. And Rav Hana of Baghdad said: 
Rain irrigates, saturates, and fertilizes the land, and refines the 
fruit and causes it to proliferate. Rava bar Rabbi Yishmael, and 
some say it was Rav Yeimar bar Shelamya who said: What is the 
verse that alludes to this? “Watering its ridges abundantly, set- 
tling its furrows, You make it soft with showers, You bless its 
growth” (Psalms 65:11). “Watering its ridges abundantly” indi- 
cates that the rain irrigates and saturates the land, “You make it 
soft with showers” indicates that it fertilizes the land, and “You 
bless its growth” indicates that it refines the fruit and causes it to 
proliferate. 


Rabbi Elazar said: The term mizbe'ah, altar, is a rough acrostic 
representing its qualities. It moves [meziah] sins and sustains 
[mezin], because as a result of the offerings sacrificed on the altar, 
sustenance is provided to all. It endears [mehabev], and atones 
[mekhapper]. Mizbeah evokes the letters mem and zayin from the 
first two qualities, bet from mehabev and the kaf from mekhapper. 
The Gemara asks: This quality, that the altar atones, is the same 
as that quality, that it moves sins. Why are they listed separately? 
The Gemara answers: The altar moves evil decrees, and atones 
for sins. 


And Rav Hana of Baghdad said: Dates warm and satiate, loosen 
the bowels, strengthen, but do not pamper. Rav said: If one 
ate dates? he should not issue halakhic rulings," as dates are 
intoxicating. The Gemara raises an objection: With regard to 
dates, in the morning and evening they have a positive effect on 
one who eats them; in the afternoon, they have a negative effect 
on one who eats them. At noon, their positive effect is unparal- 
leled, and they negate three matters: A troubling thought, intes- 
tinal illness, and hemorrhoids. Apparently, the effect of dates is 
primarily a positive one. 


HALAKHA 


If one ate dates he should not issue halakhic rulings — bors 


ruling, in accordance with the opinion of Rav (Rambam Sefer 


mi Ox Dan: A rabbinic scholar may not render a halakhic Avoda, Hilkhot Biat HaMikdash 1:3; Shulhan Arukh, Yoreh De'a 242:13 


decision while intoxicated. Even if he ate dates or drank milk, 


and in the comment of Rema). 


leading to slight lightheadedness, he may not issue a halakhic 
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The Gemara answers that there is no contradiction. Did we say that 
they are not exemplary? They are exemplary, and at the same time 
cause temporary distraction and intoxication, just as it is in the 
case of wine, as the Master said: One who drinks a quarter-log 
of wine should not issue halakhic rulings. And if you wish, say 
instead: This apparent contradiction is not difficult. This statement, 
which prohibits issuing a ruling under the influence of dates, is refer- 
ring to one eating dates before he eats bread, when eating them can 
lead to intoxication. That statement, which enumerates the salutary 
effects of dates, is referring to one eating dates after he eats bread. 
As Abaye said: My mother told me that dates eaten before eating 
bread are destructive like an ax to a palm tree; dates eaten after 
eating bread they are beneficial like a bolt to a door, which provides 
support. 


Apropos the term door [dasha], the Gemara cites statements refer- 
ring to its etymology as well as that of several other Aramaic terms. 
With regard to the word dasha, door, Rava said: It is an acrostic for 
derekh sham, meaning through there. With regard to the word darga, 
ladder or stair, Rava said: It is an acrostic for derekh gag, meaning 
way to the roof. With regard to the word purya, bed, Rav Pappa said: 
It is an acrostic for parin veravin aleha, meaning one procreates upon 
it. Rav Nahman bar Yitzhak said: 


We too will say: Ailonit, a sexually underdeveloped woman,’ is a 
term meaning: Like a ram [dukhranit],' because like a male sheep 
[ayyil] she does not bear children. 


MI S H N A With regard to a female convert, or a captive 


woman,” or a maidservant,® who were ran- 
somed with regard to the captive, or who converted with regard to 
the convert, or who were freed with regard to the maidservant, when 
they were less than three years and one day old," their marriage 
contract is two hundred dinars, as their presumptive status is that 
of a virgin. Even if they were subject to intercourse when they 
were younger than that age, the hymen remains intact. And they 
are subject to a claim concerning their virginity. 


BACKGROUND 


Sexually underdeveloped woman [ailonit] - miy: From the 
detailed discussions in the Talmud, primarily in tractate Yevamot, 
an ailonit is apparently a woman suffering from a genetic condi- 
tion that renders her unable to have children. This is not to be 
confused with sterility, which is a condition caused by certain 
secondary defects; the physical and sexual development of a 
sterile woman is standard. The ailonit is also characterized by dif- 
ferent physical development in secondary sexual characteristics, 
e.g, growth of pubic hair. There are different theories as to the 
causes of this condition, ranging from those who attribute it to 
overproduction of male hormones to those who identify it as 
Turner's syndrome. 

There are detailed halakhic discussions with regard to the legal 
status of an ailonit, primarily due to the total lack or delayed devel- 
opment of secondary sexual characteristics. As a result, various 
questions are raised with regard to determining when the ailonit 
assumes the status of a young woman and a grown woman. 


Maidservant — 7m5w: This refers to a Canaanite maidservant, 
a female gentile purchased by a Jew as a slave. Like a male 
Canaanite slave, after she is purchased she must be immersed 
in a ritual bath and subsequently her personal status changes: 
She henceforth must observe all of the Torah’s prohibitions and 
is obligated to observe positive mitzvot that apply to a Jewish 
woman. Nevertheless, she is not fully Jewish and may not marry 
a Jewish man, except under special circumstances, where her 
master arranges a marriage for her with a Hebrew slave for the 
purpose of producing children whose status is like her own. As 
with a male Canaanite slave, it is permitted to sell a maidservant 
to other Jews but not to non-Jews. Although the halakha is that 
her master is ordinarily prohibited from freeing her, if she receives 
a bill of manumission, it takes effect, and her status as a freed 
maidservant is similar to that of a convert. 


LANGUAGE 


Like a ram [dukhranit] — m3737: In Aramaic a ram 
[ayyil] is called dikhra, meaning male. Consequently, the 
term ailonit is derived from the Hebrew word for ram, 
whose Aramaic equivalent means male or masculine. 
An ailonit, therefore, is a woman incapable of having 
children, often masculine in appearance. 


NOTES 


A female convert, or a captive woman, etc. — 719371 
^D magm: The Ritva points out that the order of the 
verbs: Ransomed, converted, and freed, does not corre- 
spond to the order of the subjects: Convert, captive, and 
maidservant. He explains that both the subjects and the 
verbs are listed in their respective order of importance. 
Converts, as people who consciously chose to join the 
Jewish people, are listed before victims of captivity 
and maidservants. Likewise, ransoming, i.e., fulfilling 
the mitzva of freeing captives, is the highest form of 
lovingkindness and takes precedence over conversion. 
Conversion, in turn, takes precedence over the freeing 
of slaves, as the latter is generally prohibited. 


HALAKHA 


A female convert...less than three years and one day 
old, etc. - nx of ow whe nian nin... 
^3): A female convert, redeemed captive, or freed slave 
who converted or was redeemed or freed when she 
was less than three years and one day old retains the 
presumptive status of a virgin. Therefore, she is entitled 
to a marriage contract of two hundred dinars and her 
husband may make a claim concerning her virginity 
(Rambam Sefer Nashim, Hilkhot Ishut 11:1; Shulhan Arukh, 
Even HaEzer 67:3). 
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HALAKHA 


With regard to a convert who is a minor, one 
immerses him with the consent of the court - 74 
pa ma nyt by inix pawn pep: A gentile minor 
may be immersed in a ritual bath for the purpose of 
conversion with the consent of the court, because 
the conversion is considered to be to his benefit, in 
accordance with the opinion of Rav Huna (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 13:7; Shulhan Arukh, 
Yoreh De'a 268:7). 


One may act in a person’s interests in his absence — 
maa xow omh pat: One may accept a gift on anoth- 
er's behalf or ‘perform actions that benefit him with- 
out his knowledge; however, one may not act on 
his behalf to his detriment without his agreement 
(Rambam Sefer Kinyan, Hilkhot Zekhiya 4:2; Shulhan 
Arukh, Hoshen Mishpat 243:1). 
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G E M ARA Rav Huna alak Wee toa comers 


who is a minor,’ one immerses him" in a 
ritual bath with the consent of the court." As a minor lacks the 
capacity to make halakhic decisions, the court is authorized to make 
those decisions in his stead. 


What is Rav Huna coming to teach us? Is he teaching that it is a 
privilege for the minor to convert," and one may act in a person’s 
interests even in his absence?™ We already learned that explicitly 
in a mishna (Eiruvin 81b): One may act in a person’s interests in 
his absence, but one may not act against a person’s interests in 
his absence. 


Rav Huna’s statement was necessary lest you say: With regard to 
a gentile, licentiousness is preferable for him, so conversion is 
contrary to his interests, just as we maintain that with regard to a 
slave, licentiousness is certainly preferable." Just as a slave has 
no interest in assuming the restrictions that come with freedom, in 
that a freed Canaanite slave is a convert to Judaism, a gentile would 
have the same attitude toward conversion. 


Therefore, Rav Huna teaches us: That applies only with regard to 
an adult, who has experienced a taste of prohibition. Therefore, 
presumably he prefers to remain a slave and indulge in licentious- 
ness. However, with regard to a minor, who did not yet engage in 
those activities, it is a privilege for him" to convert. 


The Gemara suggests: Let us say that the mishna supports Rav 
Huna’s statement: With regard to a female convert, or a captive 
woman, or a maidservant, who were ransomed with regard to the 
captive, or who converted with regard to the convert, or who were 
freed with regard to the maidservant, when they were less than 
three years and one day old; what, is it not referring to a case where 
they immersed the minor converts and the maidservants with the 
consent of the court? Apparently, a conversion of that sort is valid. 


NOTES 


A convert who is a minor — jp 74: Rashi explains that this case is 
one of a fatherless, gentile child, whose mother is bringing him to 
be converted. The early commentaries seek to clarify: If the refer- 
ence is to a case where the mother is converting with the child, 
then that is identical to the case cited later of a father converting 
his children; there is no distinction between the father and the 
mother in this matter (see Rashba). Some explain that this is a case 
where both the father and the mother want the child to convert, 
although they themselves are not converting (Ritva, citing Rashi). 
Others say that the child comes on his own initiative, as although 
he has not reached majority, he has the capacity, albeit limited, to 
make advised decisions. 


Later commentaries explain, based on various sources, that 
the determination of majority as the age when one is halakhic- 
ally capable of independent decision is a Torah law that applies 
uniquely to Jews. With regard to gentiles, that capacity is deter- 
mined based on the ability of each individual, unrelated to age. 
According to all these opinions, the initiative for this conversion 
must originate either with the convert or with his parents; the 
court does not proselytize (see Mordekhai, citing Ra’avya). The 
Ran holds that if the court initiates conversion, the conversion is 
valid after the fact. 


One immerses him - inix praon: The early commentaries ask 
why Rav Huna did not mention the requirement of circumcision. 
They explain that he sought to address conversion that applies to 
all, not only to males (Ritva). The Meiri concurs, adding that the 
conversion process culminates with immersion even for males. 
The Rashba adds that there is a novel element with regard to 
immersion. Circumcision performed when one is a minor obvi- 
ously remains into his adulthood. However, with regard to immer- 
sion, which leaves no lasting imprint, one might have thought 
that when he reaches majority he would require an additional 
immersion. 


The Shita Mekubbetzet cites an opinion that since immersion is 
wholly beneficial, one may therefore act in the minor's interests 
and immerse him. However, circumcision is accompanied by pain, 


and therefore it is not an unadulterated privilege and cannot be 
performed for a minor convert. According to this explanation, Rav 
Huna is referring to a convert who is already circumcised. 


It is a privilege for the minor to convert - bean mat: Tosafot ask 
how the principle that one can act in another's interests even in 
his absence can be applied in this case. That principle is based on 
agency, and both a child and a gentile are halakhically incapable 
of appointing an agent. The Shakh explains in the book Nekuddot 
Hakesef that the conversion is not effected for the gentile child 
based on agency, but rather on the authority of the court to act 
on his behalf. 


One may act in a person's interests in his absence - Dh pat 
"3 Kow: The Shita Mekubbetzet cites an opinion that provided 
an action is not completely to the detriment of another, it can be 
considered to be in his interests. That is why although converting 
to Judaism carries with it certain difficulties, e.g., the onus of the 
mitzvot, it is considered to be in his interests. 


We maintain that with regard to a slave licentiousness is 
certainly preferable - mh XMI KPPATI NT) TAYT i KIYDI: 

Tosafot note that only according to Rabbi Meir is freeing a slave con- 
sidered contrary to his interests, as he prefers his unrestricted life- 
style. According to the Rabbis, that is not the case. Tosafot ask why 
the Gemara cites that opinion as the consensus. For this reason, 
some early commentaries prefer a variant reading of the Gemara: 
With regard to a gentile, licentiousness is certainly preferable. The 
Ritva explains that even the Rabbis concede that the slave prefers 
his unrestricted lifestyle; however, they hold that the prospect of 
freedom outweighs that preference. 


With regard to a minor, it is a privilege for him — x17 mat JOP 
15: Some maintain that until he reaches majority he is a convert 
by rabbinic law. Only upon reaching majority and accepting the 
mitzvot does he become a full-fledged convert by Torah law. The 
Ritva and others prove that he is considered a full-fledged convert 
by Torah law immediately, although he may renounce his conver- 
sion when reaching majority. 
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The Gemara rejects that proof: No, with what are we dealing 
here? It is with a convert whose minor sons and daughters 
converted with him, as they are content with whatever their 
father does" in their regard. However, that does not apply to a 
child who is converting on his own. 


Rav Yosef said: In any case where minors convert, when they 
reach majority" they can protest" and annul their conversion." 

Abaye raised an objection to his opinion from the mishna: With 

regard to a female convert, or a captive woman, or a maid- 
servant who were ransomed, or who converted, or who were 

freed when they were less than three years and one day old, 
their marriage contract is two hundred dinars. And if it enters 

your mind to say that when they reach majority they can pro- 
test and annul their conversion, do we give her the payment of 
the marriage contract that she will go and consume in her 
gentile state? 


The Gemara answers: She receives payment of her marriage 
contract once she has reached majority" and does not protest, 
but not while still a minor. The Gemara asks: When she reaches 
majority too, is there not the same concern that she will protest 
and abandon Judaism? The Gemara answers: Once she reached 
majority for even one moment" and did not protest, she may 
no longer protest. This mishna poses no difficulty to the opinion 
of Rav Yosef. 


Rava raised an objection from a mishna (29a): These are the 

cases of young women for whom there is a fine paid to their 
fathers by one who rapes them: One who engages in inter- 
course with a mamzeret; or with a Gibeonite woman [netina], 
who are given [netunim] to the service of the people and the altar 
(see Joshua 9:27); or with a Samaritan? woman [kutit]. In addi- 
tion, the same applies to one who engages in intercourse with a 

female convert, or with a captive woman, or with a maid- 
servant, provided that the captives were ransomed or that the 

converts converted, or that the maidservants were freed when 

they were less than three years and one day old, as only in that 

case do they maintain the presumptive status ofa virgin. In all of 
these cases, there is a fine paid to their fathers if they are raped. 
And if you say that when they reach majority they can protest 

and annul their conversion, do we give her payment of the fine 

that she will go and consume in her gentile state? 


The Gemara answers: Her father receives payment of the fine 
once she has reached majority and does not protest, but not 
while she is still a minor. The Gemara asks: When she reaches 
majority too, is there not the same concern that she will protest 
and abandon Judaism? The Gemara answers: Once she reached 
majority for even one moment and did not protest, she may 
no longer protest. 


HALAKHA 


They are content with whatever their father does — 
ITIN TIVTA anh xm): A gentile child may be con- 
verted to Judaism by his father (Shulhan Arukh, Yoreh 
Dea 268:7). 


When they reach majority they can protest — bern 
ning? phia: A child who converted to Judaism, whether 
he converted alone with the consent of the court, or 
whether he converted with his father or mother, may 
protest and renounce the conversion once he reaches 
majority. According to some authorities, if the child con- 
verted together with his parents, he may not renounce 
his conversion when he comes of age (Ba'al Halakhot 
Gedolot; see Rambam; Hatam Sofer, Pithei Teshuva; Ram- 
bam Sefer Shofetim, Hilkhot Melakhim 10:3; Shulhan Arukh, 
Yoreh Dea 268:7). 


Once she has reached majority - mony 2: If a female 
child who converted marries and is then widowed or 
divorced, her marriage contract remains in the hands 
of the court until she reaches majority. This is in order to 
prevent a situation where she will protest her conversion 
and renounce her Judaism upon reaching adulthood, 
and benefit from payment of the marriage contract as a 
gentile (Rambam Sefer Shofetim, Hilkhot Melakhim 10:3). 


Once she reached majority for even one moment - }}3 
Fanin aynnw: If a child who converted reaches 
majority ‘and continues to practice Jewish customs he 
is considered a full-fledged convert. He can no longer 
protest his conversion and abandon Judaism. This is in 
accordance with the opinion of Rav Yosef, as explained 
by Tosafot (Rambam Sefer Shofetim, Hilkhot Melakhim 10:3; 
Shulhan Arukh, Yoreh De‘a 268:8). 


BACKGROUND 


Samaritan — m5: The Samaritans are the descendants of 
he nations displaced by Sennacherib, King of Assyria, and 
relocated to Eretz Yisrael. Eventually, they accepted upon 
hemselves several mitzvot (II Kings 17). At the beginning 
of the Second Temple period, during the times of Ezra 
and Nehemiah, relations between the Samaritans and 
he Jews deteriorated. Later, the Samaritans established 
a center of worship on Mount Gerizim, as they claimed 
hat the sanctity of that mountain was established by one 
of the Ten Commandments. 

Some generations of Sages recognized Samaritans as 
half Jewish. They went so far as to say: In the mitzvot that 
he Samaritans adopted, they are extremely exacting in 
heir fulfillment, even more than the Jews are. Ultimately, 
as the Samaritans continued to distance themselves from 
he Jewish people in virtually every regard, they were 
accorded the legal status of gentiles. 


NOTES 


As they are content with whatever their father does — x13 
pmax TIVTA and: According to the Rashba, there is no 
difference between a father and a mother in this regard. In fact, 
it is reasonable to assume that the child would tend more to 
follow his mother. The Meiri, however, suggests that the Sages 
stated this halakha only with regard to the father. 


When they reach majority - beast: Talmidei Rabbeinu Yona 
ask: As majority is reached at a given moment, just prior to 
that moment he is a minor and just after that moment he is an 
adult. How, then, is it possible to determine the precise moment 
when she may protest and renounce the conversion? Tosafot 
explain that reaching majority and conducting oneself as a 
Jew indicates that he is not protesting. The Rosh elaborates: If 
after reaching majority one performs an action unmistakably 
characteristic of Judaism, this would indicate he is not protest- 
ing. Others explain that the protest need not coincide precisely 


with reaching majority. Rather, when the convert comes of 
age he is informed of the onus of mitzvot. If he accepts, he is a 
full-fledged Jew (Ritva). 

The Ra'avad and the Rashba require that the process of 
acceptance or rejection of Judaism must begin during the 
latter stages of a child's minority and continue into the begin- 
ning of majority. According to Tosefot Rid, the process must be 
completed during the final days of minority, when the minor 
has the intellectual capacity to make decisions but has not 
yet reached the age of legal capacity to accept the mitzvot 
as a Jew. 


When they reach majority they can protest — phia bnn 
ning: The halakhic authorities disagree whether this applies 
only to a case where the child is converted with the consent of 
the court, or even in a case where he converted with his father. 
The Rashba and others cite the fact that Rav Yosef formulated 


his statement in the plural, indicating that it applies in the case 
of all child converts. 


They can protest and annul their conversion — ning phia: 
The question is asked: Once the convert renounces Judaism, is 
he retroactively considered a gentile who never converted? 
There is a practical ramification to this question with regard to 
wine with which he came into contact prior to his protest. If 
he is retroactively considered a gentile, the wine is forbidden. 
The Hatam Sofer maintains that this is the ruling, although he 
was unaware of that which the Meiri cited in the name of the 
geonim, that the wine is not forbidden after the fact. Funda- 
mentally, the prohibition of wine with which a gentile child 
came into contact is by rabbinic decree. As it is uncommon 
for converts to renounce their Judaism, the Sages do not issue 
decrees in uncommon cases. 
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Abaye did not state his objection from the same source as did 
Rava, because there, in the mishna cited by Rava, it is referring to 
a fine, and in that case this is the reason: So that the sinner will 
not profit. The Sages did not absolve the rapist from payment of 
the fine merely due to the concern that the woman he raped may 
ultimately negate the conversion. 


Rava did not state his objection from the same source as did 
Abaye, as with regard to a marriage contract, this is the reason™ 
that the Sages instituted it: So that his wife will not be inconse- 
quential in his eyes, enabling him to easily divorce her. As long 
as this woman does not negate her conversion, she is a Jewish 
woman and the Sages saw to her interests. 


MI S H N A With regard to an adult man who engaged 


in intercourse with a minor girl less than 
three years old; or a minor boy less than nine years old who 
engaged in intercourse with an adult woman;" or a woman who 
had her hymen ruptured by wood or any other foreign object, for 
all these women their marriage contract is two hundred dinars, 
as their legal status is that of a virgin. This is the statement of 
Rabbi Meir. And the Rabbis say: The marriage contract of a 
woman whose hymen was ruptured by wood is one hundred 
dinars," as physically, since her hymen is not intact, she is no 
longer a virgin. 


With regard to a virgin who is either a widow, a divorcée, or 
a halutza who achieved that status from a state of marriage,“ for 
all these women their marriage contract is one hundred dinars, 


NOTES 


With regard to a marriage contract this is the reason, etc. — 
"131 ayy 1977 BIN: The Ritva explains this in a unique man- 
ner: If he doesn't give her a marriage contract at all the concern 

is that she will consider the lack of a marriage contract demean- 
ing, as the lack will ease the way for her husband to divorce her. 
That itself may lead to her renunciation of Judaism. 


A virgin...from a state of marriage — pw 10... ana: In 
explaining why a virgin who was married receives a marriage 
contract of only one hundred dinars, Rashi writes that upon 
entering the wedding canopy, she assumes the presumptive 
status of a non-virgin. The early commentaries add that this is 
the ruling even if she claims that she is still a virgin and brings 


With regard to a marriage contract this is the reason - 7973 
sayy 17: The Sages instituted payment of the marriage con- 
tract to the wife so that she will not be inconsequential in her 
husband's eyes, enabling him to easily divorce her (Rambam 
Sefer Nashim, Hilkhot Ishut 10:7; Tur, Even HaEzer 66). 


With regard to an adult man who engaged in intercourse 
with a minor girl, or a minor boy who engaged in intercourse 
with an adult woman — by xaw ppp) mappa by waw binan 
mynn: A girl who engaged in intercourse when she was less 
than three years and one day old, even if it was with an adult 
man, is entitled, when she marries, to a marriage contract of 
two hundred dinars. Similarly, an adult woman who engaged 
in intercourse with a boy less than nine years and one day 
old is entitled, when she marries, to a marriage contract of 
two hundred dinars (Rambam Sefer Nashim, Hilkhot Ishut 11:3; 
Shulhan Arukh, Even HaEzer 67:4). 


HALAKHA 


proof to that effect. Nevertheless, the concern is that she is 
seeking to be valued more highly by her groom, and the wit- 
nesses share that objective. 

Although there are certainly cases where it is clear that she 
did not engage in intercourse, the Sages did not distinguish 
between the cases. The Rashba explains the reason for this 
halakha based on the Jerusalem Talmud: A virgin receives 
a marriage contract of two hundred dinars from the groom 
because she finds favor in his eyes. The fact that she previously 
entered the wedding canopy with another man mitigates that 
favor. That is also the reason that according to one opinion, 
a woman whose hymen was ruptured by a foreign object 
receives a marriage contract of one hundred dinars. 


The marriage contract of a woman whose hymen was rup- 
tured by wood is one hundred dinars — 73a ADDN yy NVA: 
A woman whose hymen was ruptured by means of a foreign 
object, not through intercourse, is entitled to a marriage con- 
tract of one hundred dinars, in accordance with the opinion of 
the Rabbis (Rambam Sefer Nashim, Hilkhot Ishut 11:3; Shulhan 
Arukh, Even HaEzer 67:5). 


A virgin. ..from a state of marriage - pxiwm yo...1 ana: A 
woman who was widowed or divorced or who underwent 
halitza after marriage, even if the marriage was not consum- 
mated, no longer has the legal status of a virgin, and is entitled 
to a marriage contract of one hundred dinars. In addition, her 
husband cannot later make a claim concerning her virginity 
(Rambam Sefer Nashim, Hilkhot Ishut 11:1; Shulhan Arukh, Even 
HaEzer 67:2). 
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and they are not subject to a claim concerning their virginity. 
Since they were married, even if they did not engage in intercourse 
with their husband, their presumptive status is that of non-virgins, 
and the second husband cannot claim that he was misled with 
regard to their status as virgins. 


And similarly, with regard to a female convert, or a captive 

woman, or a maidservant, who were ransomed with regard to 

the captive, or who converted with regard to the convert, or who 

were freed with regard to the maidservant, when they were more 

than three years and one day old," their marriage contract is 

one hundred dinars and they are not subject to a claim concern- 
ing their virginity. When they married, their presumptive status 

was that of a non-virgin. 


G E M A RA Rav Yehuda said that Rav said: A minor 


boywho engaged in intercourse with an 
adultwoman" renders her as one whose hymen was ruptured by 
wood, as the act is not considered full-fledged intercourse. Rav 
Yehuda continues: When I said this statement before Shmuel, 
he said to me: A woman does not achieve the status of one 
whose hymen was ruptured by wood by means of flesh," i.e., 
intercourse. 


Some teach this halakha independent of Rav Yehuda: With 
regard to a minor boy who engaged in intercourse with an adult 
woman, Rav said: He renders her as one whose hymen was 
ruptured by wood. And Shmuel said: A woman does not achieve 


the status of one whose hymen was ruptured by wood by means 
of flesh. 


Rav Oshaya raised an objection to the opinion of Rav from the 
mishna: With regard to an adult man who engaged in inter- 
course with a minor girl less than three years old, or a minor boy 
less than nine years old who engaged in intercourse with an adult 
woman, or a woman who had her hymen ruptured by wood! or 
any other foreign object, the marriage contract for each of these 
women is two hundred dinars. This is the statement of Rabbi 
Meir. And the Rabbis say: The marriage contract of a woman 
whose hymen was ruptured by wood is one hundred dinars. 
Contrary to Rav’s opinion, the Rabbis distinguish between the 
halakha in the case of the intercourse of a minor boy and the 
halakha in the case of a woman whose hymen was ruptured by 
wood. 


Rava said that this is what the mishna is saying: An adult man 
who engaged in intercourse with a minor girl less than three 
years old has done nothing, as intercourse with a girl less than 
three years old is tantamount to poking a finger into the eye. In 
the case of an eye, after a tear falls from it another tear forms to 
replace it. Similarly, the ruptured hymen of the girl younger than 
three is restored. And a young boy who engaged in intercourse 
with an adult woman renders her as one whose hymen was 
ruptured by wood. And with regard to the case of a woman 
whose hymen was ruptured by wood itself, there is a dispute 
between Rabbi Meir and the Rabbis. Rabbi Meir maintains 
that her marriage contract is two hundred dinars, and the Rabbis 
maintain that it is one hundred dinars. 


BACKGROUND 


A woman who had her hymen ruptured by wood - nam 
yy: Penetration of the vagina with a hard, foreign object can 
rupture the hymen, e.g, if a girl falls and a hard, protruding 


object comes into contact with the vagina (see 36b). This is an 
unlikely occurrence, as a typical fall would not lead to such a 
result (see Tosafot 9b). 
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NOTES 


More than three years and one day old - vow niaby nivy 
‘INK oin Ow: In all these cases, these women no longer have 
the presumptive status of a virgin either due to the fact that 
they are subject to the control of others or because chastity 
is not their concern. This is not age dependent; however, for 
a girl younger than three, intercourse is not considered inter- 
course at all. 


A minor boy who engaged in intercourse with an adult 
woman — aban by xaT oP: With regard to the dispute 
between Rav and Shmuel, there are two primary approaches. 
According to Tosafot, they disagree with regard to a case 
where her hymen remained intact. The dispute is whether a 
woman who engaged in intercourse with a boy younger than 
nine is comparable to a woman whose hymen was ruptured 
by a foreign object according to the opinion of the Rabbis 
that her marriage contract is one hundred dinars, or whether 
that does not apply in this case as the intercourse of a boy less 
than nine is inconsequential. 

Tosefot Rid, however, maintains that they disagree even in 
a case where the hymen was ruptured. Based on the under- 
standing that the amount in the marriage contract is deter- 
mined based on the degree that the woman finds favor in the 
eyes of the groom, the definition of virgin is not necessarily 
dependent on whether or not the hymen is intact. Rather, it is 
dependent on whether or not she engaged in intercourse. The 
Rid explicitly writes that if she herself ruptured her hymen, she 
is still considered a virgin. According to Rav, intercourse with 
a boy less than nine years old is considered intercourse in the 
sense that it mitigates the favor that she finds in the eyes of 
the groom. The same is true of a woman whose hymen was 
ruptured by a foreign object according to the Rabbis. Accord- 
ing to Shmuel, intercourse with a minor is not considered 
intercourse at all, and it carries with it less of a stigma than 
a woman whose hymen was ruptured by a foreign object 
according to the Rabbis. 


HALAKHA 


A female convert...more than three years and one day 
old — 1n% Di) Dw vow niia by nivn...17937: A female 
gentile, captive, or ‘slave who was converted, redeemed, or 
freed respectively when she was more than three years and 
one day old has lost her presumptive status of a virgin and is 
entitled to a marriage contract of only one hundred dinars. On 
the other hand, her husband cannot make a claim concerning 
her virginity (Rambam Sefer Nashim, Hilkhot Ishut 111; Shulhan 
Arukh, Even HaEzer 67:3). 


Awoman does not achieve the status of one whose hymen 
was ruptured by wood by means of flesh — yy nan px 
waa: If a grown woman engages in intercourse with a boy 
younger than nine years old, she is still entitled to a marriage 
contract of two hundred dinars in accordance with the opin- 
ion of Shmuel, as the halakha is ruled in accordance with his 
opinion in civil matters. This ruling applies only if the woman's 
hymen was not ruptured as a result of that intercourse; how- 
ever, if the hymen was ruptured, she is entitled to a marriage 
contract of one hundred dinars, like a woman whose hymen 
was ruptured by a foreign object (Josafot; Rambam Sefer 
Nashim, Hilkhot Ishut 11:3; Shulhan Arukh, Even HaEzer 67:4). 
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NOTES ——¥—____—_- 
Likens her to a grown woman — myiad ay mam: The 
commentaries agree that the comparison is not perfect, as 
in the case of a grown woman, whose hymen, as a result 
of the maturation process, does not completely obstruct 
the orifice, whether or not her husband was aware of that 
phenomenon her marriage contract is two hundred dinars 
(Rashba). In the Jerusalem Talmud this discussion is tied to 
the matter of a woman whose hymen was ruptured by a 
foreign object, in terms of the degree in which the woman 
finds favor in the eyes of the groom. Does a woman whose 
hymen was ruptured by a foreign object receive a marriage 
contract of two hundred dinars like a grown woman, who 
receives two hundred dinars, even though her hymen does 
not completely obstruct the orifice due to maturation? 


She says | am one whose hymen was ruptured by wood — 
N YY NDN NMIN x: The early commentaries ask: Why 
doesn't the Gemara explain that the woman claims that 
her husband was aware of the fact that her hymen was 
ruptured; and he claims that he was unaware, and that he 
married her assuming that she was a virgin but she in fact 
engaged in intercourse with a man (Rashba; Ritva)? They 
add that this is the explanation in the Jerusalem Talmud. 
According to the Gemara here, apparently, in that case 
where there is a dispute between the groom and the bride 
with regard to the nature of the agreement between them, 
there is no reason why Rabban Gamliel would accord cred- 
ibility specifically to the woman. 


Slander - y1 ow nygyin: This source of the halakha of a 
man who accuses his wife of adultery and claims that she 
was not a virgin is from the Torah (Deuteronomy 22:13-21), 
and is explained at length by the Gemara (44b—46b). The 
conclusion drawn from the verses is that it is not merely 
the claim of a suspicious groom but is a claim corroborated 
by witnesses. The difference between the various cases 
depends on the essence of the witnesses’ testimony and 
an examination of their credibility. 


She is subject to execution by stoning — x71 abpp na: 
The Rashba writes that it does not mean that she will 
actually be executed, as stoning is administered only after 
forewarning. It means that if there are witnesses that she 
committed adultery she does not receive payment of her 
marriage contract at all, as a sota, a woman suspected of 
adultery, also does not receive payment. 
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Rami bar Hama said: This dispute is specifically in a case where 
the husband was aware that her hymen was ruptured by wood, as 
in that case Rabbi Meir likens her to a grown woman," whose 
hymen does not completely obstruct the orifice as a result of the 
maturation process. Nevertheless, her marriage contract is that of 
a virgin, two hundred dinars. And the Rabbis liken her to a non- 
virgin who engaged in intercourse in the past. Her marriage con- 
tract is one hundred dinars. However, if he was not aware that her 
hymen was ruptured by wood and was under the impression that 
she was a full-fledged virgin, everyone agrees that she receives no 
marriage contract at all when he becomes aware of her condition, 
as the marriage was a mistaken transaction. 


The Gemara asks: And why does Rabbi Meir liken her to a grown 

woman? Let him liken her to a non-virgin, who engaged in inter- 
course in the past. The Gemara answers: In the case ofa non-virgin, 
an action was performed on her by a person; but with regard to 

this woman, whose hymen was ruptured by wood, an action was 

not performed on her by a person. The Gemara asks: And with 

regard to the Rabbis, rather than likening her to a non-virgin, let 

them liken her to a grown woman. The Gemara answers: In the 

case of a grown woman, no action was performed on her; but 
with regard to this woman, whose hymen was ruptured by wood, 
an action was performed on her. 


Rami bar Hama concluded his statement: However, if he was not 
aware that her hymen was ruptured by wood, everyone agrees 
that she receives no marriage contract at all. Rav Nahman raised 
an objection from a mishna (13a): In a case where she says: Iam 
one whose hymen was ruptured by wood," i.e., she admits that her 
hymen is not intact but claims that it was not ruptured through 
intercourse, and the groom says: No; rather, you are one who was 
violated by a man and you are no longer a virgin, Rabban Gamliel 
and Rabbi Eliezer say: She is deemed credible and her claim is 
accepted. In that case, she is claiming that she is entitled to a mar- 
riage contract. Despite the fact that the groom had no prior aware- 
ness of her condition, Rabban Gamliel and Rabbi Eliezer maintain 
that she is deemed credible and receives a marriage contract of at 
least one hundred dinars. Apparently, not everyone agrees that in 
that case she receives nothing at all. 


Rather, Rava said: This is what the mishna is saying: Whether the 
husband was aware that her hymen was ruptured by wood and 
whether he was not aware of her condition, according to Rabbi 
Meir she receives a marriage contract of two hundred dinars and 
it is not a mistaken transaction. According to the Rabbis, ifhe was 
aware of her condition she receives a marriage contract of one 
hundred dinars like a non-virgin; if he was not aware of her condi- 
tion she receives no marriage contract at all, since it is a mistaken 
transaction, as when he married her he believed that her hymen 
was intact. According to this explanation, the mishna cited by Rav 
Nahman is in accordance with the opinion of Rabbi Meir. 


And Rava retracted his opinion, as it is taught in a baraita: How 
does the slander’ described in the Torah come about? If the 
groom comes to court and says: So-and-so, father of the bride, I 
did not find in your daughter an intact hymen. If there are wit- 
nesses that she committed adultery while under the husband’s 
jurisdiction after betrothal, she receives a marriage contract of 
one hundred dinars. The Gemara asks: If there are witnesses 
that she committed adultery while under his jurisdiction after 
betrothal, she is subject to execution by stoning." Obviously, 
she is in no position to receive a marriage contract. The Gemara 
answers that this is what the mishna is saying: If there are wit- 
nesses that she committed adultery while under his jurisdiction 
after betrothal, she is subject to execution by stoning. However, 
if she engaged in intercourse initially, prior to betrothal, she 
receives a marriage contract of one hundred dinars, like any 
non-virgin. 
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And Rav Hiyya bar Avin said that Rav Sheshet said: That is to say, 
if the groom married a woman with the presumptive status of a 

virgin and she is found to be a non-virgin, she receives a marriage 

contract of one hundred dinars. And Rav Nahman raised an objec- 
tion to the statement of Rav Sheshet from a mishna (12b): There is a 

case of one who marries a woman and did not find her hymen intact, 
and she says: After you betrothed me I was raped, and his, i.e., her 
husband's, field was inundated, meaning that it is his misfortune that 
she is not a virgin, as she was raped after betrothal. And he says: No; 

rather, you were raped before I betrothed you, and my transaction 

was a mistaken transaction. The betrothal was predicated on your 
presumptive status as a virgin and in fact, you were not a virgin then. 
In that case, she does not receive any marriage contract at all. 


And Rav Hiyya bar Avin said to those present: Is it possible that Rav 
Amram and all the prominent Sages of the generation were sitting 
when Rav Sheshet said this halakha, and Rav Nahman’s question 
was difficult for them, and they answered: What is the meaning of 
mistaken transaction in this context? It too means that he is absolved 
from his commitment to pay the marriage contract of a virgin, two 
hundred dinars, because she is not entitled to that sum. However, she 
is entitled to one hundred dinars. And, contrary to that consensus, 
you say that she does not receive any marriage contract at all? 


And Rava said: The one who raised the objection, Rav Nahman, 
raises the objection well, as the term: Mistaken transaction, indi- 
cates that the betrothal is dissolved totally." The Gemara asks: But 
that baraita with regard to slander remains difficult, as in that case, if 
he discovered that she was not a virgin, she receives a marriage con- 
tract of one hundred dinars. The Gemara answers: Resolve the appar- 
ent contradiction and say this in the text of the baraita: If there are 
witnesses that she committed adultery while under his jurisdiction 
after betrothal, she is subject to execution by stoning. If she engaged 
in intercourse initially, prior to betrothal, she receives nothing at 
all. If she was discovered to be one whose hymen was ruptured by 
wood," she is entitled to a marriage contract of one hundred dinars. 


But isn’t it Rava himself who said that according to the Rabbis, in 
the case of a woman whose hymen was ruptured by wood, if he was 
not aware of her condition she receives no marriage contract at all? 
Rather, conclude from it that Rava retracted that statement, and he 
holds that even according to the Rabbis, even ifhe was unaware of her 
condition she receives a marriage contract of one hundred dinars. 


§ The Sages taught: Ifher first husband brought her into his home 
for the purpose of marriage," and she has witnesses who testified 
that she did not seclude herself with him," or alternatively, they 
testified that she secluded herself with him and did not stay in seclu- 
sion with him for a period equivalent to the time required to engage 
in intercourse, if the first husband dies or divorces her and she remar- 
ries, despite the testimony of the witnesses, the second husband 
cannot make a claim concerning virginity," and say the betrothal 
was predicated on the assumption that she was a virgin and she should 
lose her marriage contract. Since the first husband brought her into 
his home, the second husband should have considered that a woman 
who entered her husband’s home is no longer a virgin. 


NOTES 


If her first husband brought her into his home for the purpose 
of marriage — piw» ow [ix AID: Some conclude based 
on the mishna and other sources that once the woman enters 
the wedding canopy, which is a prelude to consummation of 
the marriage, she loses her presumptive status of virginity even 
though intercourse did not actually take place yet. 


Witnesses that she did not seclude herself with him - oy 
mAb xu: In the Shita Mekubbetzet an explanation appears why 
these two examples were cited. In the case where the witnesses 
testified that she did not seclude herself with him there is room 
for concern that she was indeed secluded, as perhaps they are 


attempting to have the husband value her more highly. How- 
ever, in the case where the witnesses testify that she entered into 
seclusion but did not remain there long, since they testified that 
she entered the wedding canopy, they are clearly not seeking to 
praise her; therefore, one might have thought that their testimony 
is reliable. Furthermore, when they testify that she did not enter 
into seclusion, perhaps their testimony is not accurate, as their 
intention was not to observe in order to testify; however, when 
they testify that she entered into seclusion and they indicate that 
they had calculated its duration, one might have thought that 
their testimony is reliable. 


HALAKHA 


Mistaken transaction indicates that the betrothal 
is dissolved totally - yawa mpd myy npr: If aman 
marries a woman under the assumption that she is a 
virgin and he discovers that she was not a virgin, even 
if it was due to rape, the marriage contract is voided 
and she receives no payment, in accordance with the 
ruling of Rav Sheshet (Rambam Sefer Nashim, Hilkhot 
Ishut 11:3; Shulhan Arukh, Even HaEzer 67:5). 


If she was discovered to be one whose hymen was 
ruptured by wood - yy nava mxyia2: A woman whose 
hymen was ruptured by a foreign object is entitled to 
a marriage contract of one hundred dinars. Even if the 
groom married her under the assumption that she was 
a virgin and he discovers that her hymen was ruptured 
by a foreign object, she is still entitled to a marriage 
contract of one hundred dinars, in accordance with 
the opinion of Rami bar Hama, as Rava eventually con- 
ceded to his opinion (Rambam Sefer Nashim, Hilkhot 
Ishut 11:3; Shulhan Arukh, Even HaEzer 67:5). 


The second husband cannot make a claim concern- 
ing virginity - D'ana nawy piped biar wa pr: if a 
woman was widowed or divorced or underwent halitza, 
she is entitled to a marriage contract of only one hun- 
dred dinars when she remarries. The second husband 
cannot make a claim with regard to her virginity, even 
if there are witnesses who testify that she never entered 
into seclusion with her first husband (Shulhan Arukh, 
Even HaEzer 67:2). 
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NOTES 


Because the first husband brought her into his house -ymw 
[wr ADD: The commentaries ask: Ostensibly, the distinction 
suggested by the Gemara is obvious, as the reason for the 
halakha is written explicitly. Why did Rabba think otherwise? 
The Rivam, cited in Tosafot, explains that Rabba understood 
the phrase to mean that since the first husband brought her 
into his house and caused her to receive a marriage contract 
of one hundred dinars, the second husband can no longer 
make a claim with regard to the other hundred dinars, as a 
claim of virginity can affect only the hundred dinars to which a 
virgin is entitled. The Ramban explains that Rabba understood 
hat the phrase adds a novel element, as although he could 
claim that he relied on the witnesses and did not pay the 
additional amount of the marriage contract, he would not 
have married her if he did not believe that she was a virgin. 
Therefore, even though he could say that he relied on the wit- 
nesses, and even though he did not add anything to the one 
hundred dinars of the marriage contract, he would not have 
married her had he not thought she was a virgin. Therefore, it 
states that since she entered the wedding canopy, he can no 
onger be said to be certain that she is a virgin. 


Because she entered the wedding canopy - TDD nw 
mam: Rabbeinu Hananel writes that since the groom 
should have determined whether or not the bride previously 
engaged in intercourse, as there were indications that this 
was the case, and he failed to investigate, he appears to have 
assumed that she was not a virgin. The Ramban and others 
explain that since she had entered the wedding canopy, she 
no longer finds favor in the eyes of the groom in the manner 
that a full-fledged virgin does. 
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Rabba said: That is to say, if one married a woman with the 
presumptive status of a virgin, as there were witnesses that 
she did not engage in intercourse, and she was found to be 
a non-virgin, she is entitled to a marriage contract of one 
hundred dinars. The Gemara rejects the proof. Rav Ashi said: 
In general, actually, I would say to you that in that case she does 
not receive a marriage contract at all, as it is a mistaken trans- 
action. But here it is different, and she does not totally lose her 
marriage contract, because the first husband brought her into 
his house." Therefore, the second husband should have consid- 
ered that a woman who entered her husband’s home is no longer 
a virgin. 


The Gemara asks: And since there are witnesses that she did not 
engage in intercourse with the first husband, let us be concerned 
that perhaps she committed adultery after betrothal, while 
under the jurisdiction of the second husband, and rule that 
she is forbidden to him due to suspicion of adultery and is 
not entitled to a marriage contract at all. Rav Sherevya said: 
The baraita is referring to a case where he betrothed her and 
engaged in intercourse immediately. Therefore, there was no 
opportunity to engage in adultery between her betrothal and her 
marriage to the second husband. 


Others taught this statement of Rabba with regard to the 
mishna: Concerning a virgin who is a widow, a divorcée, or a 
halutza who achieved that status from a state of marriage, for 
all these women their marriage contract is one hundred dinars, 
and they are not subject to a claim concerning their virginity. 
The Gemara asks: How can you find a virgin from a state of 
marriage? It is in a case where she entered the wedding canopy 
and did not engage in intercourse. 


Rabba said: That is to say, if one married a woman with the 
presumptive status of a virgin and she was found to be a 
non-virgin, her marriage contract is one hundred dinars. The 
Gemara rejects the proof. Rav Ashi said: In general, actually, I 
would say to you that in general, she does not receive a marriage 
contract at all, as it is a mistaken transaction. But here it is 
different, and she does not totally lose her marriage contract, 
because she entered the wedding canopy." Therefore, the 
second husband should have considered that a woman who 
entered her husband’s home is no longer a virgin. 


The Gemara asks: And let us be concerned that perhaps she 

committed adultery after betrothal, while under the juris- 
diction of the second husband. Rav Sherevya said: The baraita 

is referring to a case where he betrothed her and engaged in 

intercourse immediately. Therefore, there was no opportunity 
to engage in adultery between her betrothal and her marriage to 

the second husband. 


The Gemara notes: The one who taught the exchange between 
Rabba and Rav Ashi with regard to the baraita, where there is 
explicit testimony that she did not engage in intercourse with 
the first husband and nevertheless no proof can be brought that 
if he discovers that she is not a virgin she receives a marriage 
contract of one hundred dinars, all the more so would he say 
that the same is true with regard to the mishna. And the one 
who taught the exchange with regard to the mishna, however, 
would not say the same with regard to the baraita, due to the 
fact that the husband could say to her: I relied on witnesses. 
Therefore, proof can be brought from the baraita that if he dis- 
covered that she is not a virgin, she receives a marriage contract 
of one hundred dinars. 


This file may not be reproduced or distributed in any form without express permission 


ama won byy baisa 909 
nyy yeh bi» ivy- ora nbw 
May aW 290 hina 


KaT Doan ain” any 103 
nx Dax ba MTINI KIT 
minipa may Tama Ayn pow IK 
TPTI WONT .w inip 
Dx pat ya wx AAA 
DTP nny aw mba oxy nna 
Wa Ds ia) Mw ta mein nw 

gp pory vat xd osm 


oad praya wa mie AA 
113, AP ime D TIR prawiw ww 
nywa ‘abot Me NTN vnw 
poiy og 18h ban Anh D3 

2 


pea! ya AWA AAA 
ma Dw aba) IAN’ maa Dw 
Jp peiy vs xb bhan 


MI S HN A man who eats at the house of his father- 
in Judea after betrothal and with- 
out witnesses to attest to the fact that he was not alone with his 
betrothed is unable to make a claim concerning virginity after 
marriage because in accordance with the custom in Judea, the 
assumption is that he secluded himself with her, and the concern 
is that it was he who engaged in intercourse with her. 
The Gemara infers: From the fact that the 


G E MA mishna teaches the halakha employing the 


phrase: A man who eats, by inference one may conclude that there 
is also a place in Judea where the groom does not eat at the house 
of his father-in-law, and does not enter into seclusion with his 
betrothed. Abaye said: Conclude from it that in Judea too there 
are different places with different customs, as it is taught in a baraita 
that Rabbi Yehuda said: In Judea, at first they would seclude the 
groom and bride together for a brief period before their entry 
into the wedding canopy, so that he would grow accustomed to 
her companionship in order to ease the awkwardness when they 
would consummate the marriage. And in the Galilee they did not 
do so. 


in-law™" 


The baraita continues. In Judea, at first they would appoint for 
them two groomsmen [shushvinin],'" one for him and one for her, 
in order to examine" the groom and the bride at the time of their 
entry into the wedding canopy and thereafter, to ensure that neither 
would engage in deception with regard to the presence or absence 
of blood from the rupture of the hymen. And in the Galilee’ they 
would not do so." As the custom of appointing groomsmen would 
be relevant only in a case where the groom and the bride had not 
been together in seclusion prior to marriage, this is apparently a 
custom in Judea different from the first custom cited in the mishna, 
where they would enter into seclusion prior to marriage. 


The baraita continues. In Judea, at first the groomsmen would 
sleep in the house in which the groom and bride sleep, in order 
to examine the sheet on which the marriage was consummated 
immediately following intercourse. This was in order to ensure that 
the groom would not attempt to obscure the blood of the rupture 
of the hymen and claim that the bride was not a virgin. And in the 
Galilee they would not do so. 


NOTES 


A man who eats at the house of his father-in-law — bain 
vor bys: The reason for this custom in Judea is cited by several 
commentaries in the Jerusalem Talmud. It was related to the 
Roman decree that virgin brides submit to intercourse with the 
prefect first. To ensure that the woman would not submit to the 
prefect willingly, they sought in Judea to bolster the relationship 
between the bride and groom by cultivating a more intimate 
relationship between them. Rabbeinu Yehonatan adds that 
once the prefect discovered that the woman was not a virgin, 
he would not be insistent in exercising his right. From most 
commentaries it appears that this seclusion included physical 
intimacy and at times involved intercourse. The Meiri writes that 
when they entered into seclusion they would make a festive 
meal, and this is why it is referred to as: A man who eats in the 
house of his father-in-law. In the Jerusalem Talmud it is noted 
that the custom remained in effect in Judea even after the decree 
was revoked. 


In Judea at first they would appoint for them two grooms- 
men — praviw no ond pray vt mK MVS: The 
Rashba and the Ritva explain that this custom was prevalent 
specifically in Judea because the people of Judea were deceitful 
and required supervision. It appears from several sources that 
Judeans were educated and quick witted, in contrast to those in 
the Galilee who were simpler people. 

The Meiri explains that there is a connection between this 
custom and the custom to enter into seclusion. Since it was 


common in Judea for the bride to enter the wedding canopy 
when no longer a virgin, there was naturally more suspicion 
as well as additional opportunity for deception by both the 
groom and the bride. Others explain that the examination by 
the groomsmen was effective only with regard to the claim of 
blood from the rupture of the hymen, but not with regard to the 
claim of an unobstructed orifice. The Meiri writes that in places 
where there was suspicion with regard to these matters, women 
would be enlisted to examine the bride and ensure that she was 
not seeking to deceive the groom with regard to her virginity. 


Examination — awn: The meaning of this term here and else- 
where (see Genesis 31:37), is examination. This examination was 
to ensure that the bride did not bring a bloodstained sheet and 
replace the sheet of the marriage bed with it, and also that the 
groom did not bring a clean sheet and replace the bloodstained 
sheet of the marriage bed with it in order to make a false claim 
against the bride. See the Meiri and other sources, who point out 
that there were other forms of deception employed by the bride 
on the wedding night in order to create an impression that she 
was indeed a virgin. The examination was designed to prevent 
all forms of deception. 


And in the Galilee they would not do so — pwiy vy x Yan 
12: The Rashba writes that even though there were groomsmen 
in the Galilee, these would examine the bride to ensure that she 
did not bring a cloth already stained with blood, but they would 
not examine the groom. 


rom the publisher 


HALAKHA 


A man who eats at the house of his father-in-law — 
yan byy bix: If the groom enters into seclusion with 
the bride before the wedding, he cannot then make a 
claim concerning her virginity. See, however, Beit Shmuel, 
which points out that according to Tosafot, this applies 
only in places where the seclusion is sanctioned according 
to local custom, not where it happened unsanctioned 
(Rambam Sefer Nashim, Hilkhot Ishut 11:8; Shulhan Arukh, 
Even HaEzer 68:1). 


LANGUAGE 

Groomsmen [shushvinin] — praw: This word, which 
appears in both Aramaic and Hebrew, apparently derives 
rom Syriac. Some assert that it is from the root yod, shin, 
beit, meaning sit, indicating the one who seats the groom 
at the wedding. In Aramaic, shushvinim are the friends and 
hose who accompany the groom. Apparently, during 
he mishnaic and talmudic eras the shushvinim did not 
merely fill the symbolic function of escorting the groom 
o the wedding; rather, they gave him gifts and assisted 
him at the wedding. 

The role of shushvin was firmly established to the extent 
hat it was considered a legal obligation for the groom, or 
his family, to reciprocate and serve as groomsman at the 
wedding of his groomsman or members of his family. This 
Gemara notes that the groomsman filled the additional 
role of ensuring that there was no deception on the part 
of the groom or the bride with regard to claims concern- 
ing virginity. 


BACKGROUND 
Judea and Galilee - bya anm: 


Location of Judea and Galilee 
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HALAKHA = —W¥—W¥______- 
Anyone who was not examined - wnawn Kow ha: If it is the local 
custom to appoint witnesses to examine the bride and groom to 
prevent deception with regard to the groom's claim concerning 
virginity, and none were appointed, the husband cannot make a 
claim. However, in places where this is not the custom, the hus- 
band’s claim is accepted based on the presumption that a person 
does not exert himself to prepare a wedding feast and then cause 
it to be lost (Helkat Mehokek; Shulhan Arukh, Even HaEzer 68:2). 


NOTES 


And teach: Anyone who was not examined — xhw bs pial 
www: The Rivam explains that Rav Ashi disagrees with the 
presumption: A person does not exert himself to prepare a wed- 
ding feast and then cause it to be lost (10a), because in his opinion 
whether the groom can make a claim concerning virginity is 
dependent upon the examination. Rabbeinu Tam says that Rav 
Ashi does not disagree with the presumption, but that he adds 
that since in Judea the custom was to be examined and the 
groom failed to observe it, there is suspicion that the failure was 
not due to forgetfulness but rather it was intentional, in order to 
cast aspersions on the bride. Therefore, his claim is groundless 
(Tosefot Yeshanim; Rosh). 


Both a widow who is an Israelite woman -hgw miy Dn: 
Rabbeinu Yehonatan writes that the basis for specifying this is 
that since this mishna is discussing even a woman marrying 
a priest, one might say that since she is improving her social 
status she would be satisfied with any amount, even less than 
one hundred dinars. 


A court of priests - D375 by pama: lt is explained in the name of 
the geonim that these were courts that were in cities in which the 
majority of the population consisted of priests. Such cities existed 
during the second Temple period and thereafter. 


And the Sages did not reprimand them - oan oa IN" xn: 
Some explain that the Sages approved of this practice, and that 
even if the sum was not explicitly written in the marriage contract 
they would collect this amount based on general agreement 
(Ritva). Others explains that despite the potential for jealousy 
caused by the inequality, the Sages did not reprimand them 
(Meiri). 


Two ordinances - niapn nw: The early commentaries discuss: 
How did they arrive at a total of two ordinances, and how do they 
know that there were two ordinances? According to Rav Ashi it 
was only one ordinance, which was later revoked. Rashi explains 
that there were two steps taken for the benefit of the widows of 
priests, as both the original ordinance and its subsequent repeal 
were for their benefit. 
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The baraita concludes: And anyone who did not conduct 
himself in accordance with this custom cannot make a 
claim concerning virginity against the bride. The Gemara 
asks: Concerning which case in the baraita was this principle 
stated? If we say it is concerning the first clause of the baraita, 
regarding the custom to seclude the couple prior to marriage, 
in that case, the phrase: Anyone who conducted himself in 
accordance with this custom cannot make a claim concerning 
virginity, is what it needed to say, due to the concern that 
perhaps they had sexual relations before the marriage. 


Rather, it is concerning the latter clause of the baraita: They 
would appoint for them two groomsmen to examine them, that 
the principle was stated. In that case, the phrase: Anyone who 
was not examined" by the groomsmen, is what it needed to say, 
as itis dependent on the family of the bride, and not the phrase: 
Anyone who did not conduct himself in accordance with this 
custom, which indicates that it depends on him. 


Abaye said: Actually, the principle is stated concerning the 
first clause; and emend the baraita and teach: Anyone 
who conducted himself in accordance with this custom. Rava 
said to him: But isn’t it teaching explicitly: Anyone who did 
not conduct himself in accordance with this custom? One 
should not corrupt a baraita due to a difficulty that arose in 
understanding it. Rather, Rava said that this is what the baraita 
is saying: Anyone who did not practice the custom of the 
Galilee in the Galilee, but instead observed the custom of 
Judea in the Galilee, cannot make a claim concerning virgin- 
ity against the bride. Rav Ashi said: Actually, this principle 
could be applied concerning the latter clause, and teach: 
Anyone who was not examined." When it said in the baraita: 
Anyone who did not conduct himself in accordance with this 
custom, it is referring to the custom of being examined. 

For both a widow who is an Israelite 


MI S H N woman" and a widow who is the daugh- 


ter of priests, her marriage contract is one hundred dinars. A 
court of priests’ would collect a marriage contract of four 
hundred dinars for a virgin daughter ofa priest, twice the sum 
of the standard marriage contract for a virgin, and the Sages 
did not reprimand them." 


GEMARA“ Sage taught in a baraita: And for a 


widow who is the daughter of priests, 
her marriage contract is two hundred dinars. The Gemara 
asks: But didn’t we learn in the mishna: For both a widow who 
is an Israelite woman and a widow who is the daughter of 
priests, their marriage contract is one hundred dinars? 


Rav Ashi said: There were two ordinances" instituted: 
Initially, the court of priests instituted for a virgin daughter 
of a priest a marriage contract of four hundred dinars, and 
for a widow, a marriage contract of one hundred dinars. 


A court of priests - Dya bw p1 ma: Based on descriptions 
in various talmudic sources, there were apparently several 
courts under the jurisdiction of the Great Sanhedrin that 
convened in the Temple and that addressed different prob- 
lems. One of those courts was the court of priests. This court 
addressed problems relating to the Temple and its service, 
e.g, examining the lineage of the priests who came to serve, 
as well as additional matters, and there are sources indicating 


BACKGROUND 


that it was the responsibility of this court to establish the 
New Moon. The court, and the priests in general, had special 
traditions and customs. See later in the Gemara (14a), where 
it says that the priests would not always accept the rulings of 
other courts with regard to the lineage of the priests. Based 
on the Gemara here, this tribunal also served as the official 
court of the priests, establishing matters applicable to all 
priests. 
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Once the members of the court saw that the priests were demean- 
ing the widows, they instituted for them a marriage contract of two 

hundred dinars, so that they would treat them with greater esteem. 
Once they saw that the grooms were distancing themselves from 

them, as they said: Instead of marrying a widow who is the daugh- 
ter of priests and paying a marriage contract of two hundred, let us 

go marry a virgin Israelite woman for the same price. Since men 

would no longer marry widows from priestly families, they restored 

matters to their original status. This indicates that the mishna and 

the baraita are addressing different time periods and different 
ordinances. 


§ It is stated in the mishna that a court of priests would collect a 
marriage contract of four hundred dinars for a virgin daughter of a 
priest. Rav Yehuda said that Shmuel said: Not only with regard to 
a court of priests did the Sages say that" they could collect a greater 
sum for the marriage contract of their daughters, but even families 
of distinguished lineage’ in Israel. If they wanted to act as the 
priests do, they may act in that manner. 


The Gemara raises an objection from a baraita: One who sought 
to act as the priests do, as in cases where an Israelite woman is 
married to a priest, or the daughter of a priest is married to an 
Israelite, may act in that manner. The Gemara infers: This allowance 
is specifically in cases where an Israelite woman is married to a 
priest, or the daughter of a priest is married to an Israelite, where 
there is an aspect of priesthood" involved. However, apparently, in 
a case where the daughter of an Israelite is married to an Israelite, 
no, it is not allowed. 


The Gemara rejects that inference. The baraita is stated employing 
the style of: It is not necessary. It is not necessary to state a case 
where the daughter of an Israelite is married to an Israelite, as 
in that case the groom cannot say to her: By marrying you, Iam 
raising your social status, and it is clear that women from distin- 
guished families would demand a marriage contract with a greater 
sum. However, in a case where an Israelite woman is married to a 
priest," where he can say to her: I am raising your social status, as 
you are marrying into the priesthood, you might think to say no, 
the woman cannot demand a marriage contract with a greater sum. 
Therefore, the baraita teaches us that even in the case of a woman 
from a distinguished family of Israelites marrying a priest, she may 
demand a marriage contract with a greater sum. 


NOTES 


HALAKHA 


Not only with regard to a court of priests did the 
Sages say that - x taba ots bw pt ma x: If a 
family has a custom to write in their marriage contract 
a sum greater than the standard sum established by 
the Sages, they are not reprimanded. Furthermore, 
if a member of that family did not write a marriage 
contract for his wife, the court collects payment for 
her in the amount corresponding to the family custom 
(Helkat Mehokek; Shulhan Arukh, Even HaEzer 66:7). 


But even families of distinguished lineage - ninawa Sox xx 
nionag: The courts would support this practice and collect 
the greater sum for the women according to the family custom. It 
was necessary to state this in order to emphasize that this practice 
does not constitute violation of the rabbinic ordinance of two hun- 
dred dinars for a virgin and one hundred for a non-virgin (Josefot 
Rid). The geonim note that despite the approval expressed in the 
Gemara, this practice was not adopted in Babylonia. The Meiri 
writes that this halakha applies only to families of distinguished 
lineage. 


Where there is an aspect of priesthood — 7373 4¥ KDX: This 
explanation appears strange, since the reason for the greater 
sum is relevant only to the daughter of a priest but not to the 
daughter of a non-priest. Ritva explains that the priests did not 
want to flaunt their prominence conspicuously, so they instituted 
a marriage contract with a greater sum in any case involving a 
priestly family, even if the groom was the priest and the bride 
the daughter of a non-priest. Rashba explains the matter in terms 
of interpersonal relationships. Were the daughter of a non-priest 
marrying a priest to receive a standard marriage contract, lower 
than the one received by her mother-in-law and sister-in-law, she 
would be jealous and resentful of them. 


An Israelite woman married to a priest — apr yw na: In the 
Jerusalem Talmud, explanations are cited supporting the payment 
of a greater sum in each of the cases. On the one hand, the daugh- 
ter of a priest marrying a non-priest should receive a greater sum 
in her marriage contract, as in general priests receive gifts from 
non-priests, and in contrast, the daughter of a non-priest marrying 
a priest should suffice with her newly acquired elevated socia 
status and no additional sum should be necessary. 

On the other hand, the daughter of a non-priest marrying 
a priest should receive a greater sum in her marriage contrac 
because she is now being elevated into the priesthood, i.e., she 
may now partake of teruma. Her marriage contract should reflec 
that elevated status. And in contrast, the daughter of a pries 
marrying a non-priest should receive a standard marriage contrac 
since she thereby forfeits all rights of the priesthood. 

The conclusion is that in both cases there is a marriage contrac 
with a greater sum. In addition, in order to encourage people to 
marry within their own tribe, the Sages levied a fine penalizing the 
non-priest groom who marries the daughter of a priest. 
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HALAKHA 


She says: After you betrothed me | was raped - x7 
SFIDINA IAD NWA MyaiK: A woman who married with the 
presumptive status of a virgin, whose husband discovered 
hat she was not, and she admits that she is not a virgin but 
claims that she was raped after the betrothal, is accorded 
credibility and is entitled to a marriage contract of two 
hundred dinars in accordance with the opinions of Rabban 
Gamliel and Rabbi Eliezer. However, in an effort to ensure 
hat the woman is telling the truth, the geonim instituted 
hat the husband may request that the court excommu- 
nicate her if it is discovered that she made a false claim in 
order to obligate him to pay money (Rambam Sefer Nashim, 
Hilkhot Ishut n:n; Shulhan Arukh, Even HaEzer 68:9). 


One says | have one hundred dinars in your possession 
and the other says | don’t know - nix abn ya b mya 
yt x: If one claims that another owes him money that 
he loaned him or deposited with him, and the other person 
asserts that he is uncertain whether he borrowed money or 
received the deposit from the claimant, the respondent is 
exempt from payment in accordance with the opinions of 
Rav Nahman and Rabbi Yohanan. However, he is required 
by rabbinic law to take an oath of inducement, instituted 
to induce him to tell the truth, that he does not know. Fur- 
thermore, one may request the court to excommunicate 
anyone making false claims to collect money from him 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 1:9; Shulhan 
Arukh, Hoshen Mishpat 75:9). 
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Dyba 


She is deemed credible — nara: In the Jerusalem Talmud the 
question is raised: If she is accorded credibility then there is no 
case where the groom's claim concerning virginity would be 
accepted. It would be far-fetched to explain that all the discus- 
sions concerning that claim up to this point were exclusively 
according to the opinion of Rabbi Yehoshua. The explanation 
there is that there is a distinction between a case where the 
bride denies the groom's claim and asserts that she was a virgin, 
in which case the groom's certain claim that she was not is 
accorded credibility; and a case where she admits that she 
was not a virgin but provides an alternative explanation for the 
situation (see Tosefot Rid). 


It is not based on the statement emerging from her mouth 
that we conduct our lives — m 13% man x: This unique 
formulation contains an allusion to a mishna in tractate Avot 
(118), which states: On three matters does the world stand, on 
truth, on justice, and on peace. Since Rabbi Yehoshua maintains 
that she is not deemed credible and that she is not telling the 
truth, then based on that mishna he says: It is not based on her 
statement that we conduct our lives; it is based on truth (Ritva; 
Radbaz; Melekhet Shlomo, citing the Ari). 


Rav Nahman and Rabbi Yohanan - pyi a1) pama 27: It is 
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NOTES 


MISHN There is a case of one who marries a 

woman and did not find her hymen 
intact, and she says: After you betrothed me I was raped," and 
his, i.e., her husband's, field was inundated, meaning that it is his 
misfortune that she is not a virgin, as she was raped after betrothal. 
And he says: No; rather, you were raped before I betrothed 
you, and my transaction was a mistaken transaction. Rabban 
Gamliel and Rabbi Eliezer say: She is deemed credible." Rabbi 
Yehoshua says: It is not based on the statement emerging from 
her mouth that we conduct our lives;" rather, this woman 
assumes the presumptive status of one who engaged in inter- 
course when she was not yet betrothed and she misled him, 
until she brings proof supporting her statement. 


G E M ARA It was stated: With regard to one who 

approaches another and says: I have 
one hundred dinars in your possession, and the other says: I 
don’t know," Rav Yehuda and Rav Huna say: The respondent is 
obligated to pay, because he did not deny the claim, and Rav 
Nahman and Rabbi Yohanan‘ say: He is exempt from payment. 
The Gemara elaborates. Rav Huna and Rav Yehuda say that the 
respondent is obligated to pay based on the principle: When there 
is a certain claim, e.g., that of the claimant, and an uncertain 
claim," e.g., that of the respondent, the certain claim prevails." 
Rav Nahman and Rabbi Yohanan say: The respondent is exempt 
based on the principle: Establish the money in the possession 
of its owner, and the burden of proof rests upon the claimant. 
Since the claimant does not support his claim with proof, the 
money remains in the possession of the respondent. 


Abaye said to Rav Yosef: This ruling of Rav Huna and Rav 
Yehuda is essentially the statement of Shmuel, as we learned in 
a mishna (13a): In the case of an unmarried woman who was 
pregnant, and the Sages said to her: What is the nature of 
this fetus, i.e., who is the father. And she says: It is from a man 
called so-and-so and he is a priest and is certainly of valid lineage. 
Rabban Gamliel and Rabbi Eliezer say: She is deemed credible, 
and the fetus is deemed to be of valid lineage. Rav Yehuda said 
that Shmuel said: The halakha is in accordance with the opinion 
of Rabban Gamliel. 


unusual that Rav Nahman is cited before Rabbi Yohanan, as 
not only was Rabbi Yohanan greater than Rav Nahman, he 
preceded him chronologically as well. The Rosh explains that 
this halakha was formulated in Babylonia, where Rav Nahman's 
opinion was the only one known. Later, when the Sages discov- 
ered that Rabbi Yohanan shared his opinion, they appended his 
name to the statement. 


A certain claim and an uncertain claim — «av "72: Tosafot 
and many early commentaries analyze at length the various 
issues concerning the subject of certain and uncertain claims 
as it relates to different areas of halakha, and in terms of how 
he various opinions can be reconciled with the sources. They 
explain that although in general a certain claim prevails over 
an uncertain claim, there are distinctions drawn between dif- 
erent types of claims. Some claims have lesser certainty, due 
o additional factors and considerations that oppose them, e.g., 
presumptions, majorities, or logic. Similarly, there are uncertain 
claims that are enhanced in a situation where there is no way 
or the claimant to ascertain the facts, and all the more so 
where there are elements supporting his contention. When 
one claims: | don’t know, in the case of a loan, this would be 
an inferior uncertain claim, because he should know whether 
or not there was a loan. However, the uncertain claim of the 


husband is enhanced by the fact that the rape never became 
public, even though rape is usually publicized. 


The certain claim prevails — 97% "a: In the Penei Yehoshua 
the question is raised: Why is this principle not applied to lost 
articles? The finder can make only an uncertain claim, as he 
does not know whether he is the owner, and the owner can 
claim with certainty that it belongs to him. Why must the owner 
must provide identifying indicators that the item belongs to 
him? He answers that since the article could have belonged to 
anyone and the majority of the world is not the one claiming 
ownership, the claim of the finder is supported by that majority. 
Others explain that even one making an uncertain claim can 
request time to clarify the matter, and in this case the finder 
could say that he prefers waiting before returning the article, as 
someone else may claim it and provide indicators or witnesses 
(Hatam Sofer). 

Rav Hayyim Soloveitchik explains that with regard to 
returning lost articles there is another consideration, since 
the verse states: “And it shall be with you until your brother 
demands it” (Deuteronomy 22:2), meaning that it is incum- 
bent upon the finder to investigate whether the claimant is 
indeed the one who lost it. Therefore, even a certain claim 
does not suffice. 


ab ap sa bray a1) vax) 
PAUR 17 TDN NPD PT 
ays Doaa ane nay bens 
IN PAWN AN” ND TINT 
KIAR pine wad KINT 14 by 
bea 721 WN - mya npa 

ana 


WONT NAT IT TAA N KD 
jar aN yom any xia ate 
Ppi OD DN 


DOD PUD T NN T1377 WX 
aT? NY Na y eD yap 
Dats aa NDOT NIY ONT 978 

PND INNA - NDT 


31 TON NY ID W102 ON 
TRPIN PANTY OT 7897128 
PETRIN- NOTIN TPIS 

ax ad 


IT PWA KP TS MBA a 2T 
ABR TEND WNT NIT aN 


This file may not be reproduced or distributed in any form without express permission from the publisher 


And Rav Shmuel bar Yehuda said to Rav Yehuda: Big-toothed 

one [shinnana],' you said to us in the name of Shmuel that the 

halakha is in accordance with the opinion of Rabban Gamliel 

even in the first dispute, the dispute cited in the mishna, which is 

the first in a series of disputes with regard to conflicting claims. The 

Gemara asks: What is the meaning of even the first? What is unique 

about that dispute relative to the others? The Gemara answers: The 

novel element in the first dispute is that the claim of the bride is 

accepted despite the fact that although there is room to say: Estab- 
lish the money in the possession of its owner, and since the money 
is in the possession of the husband and the woman is the claimant, 
Rabban Gamliel said that the certain claim of the bride prevails 

over the uncertain claim of the groom, who can only speculate about 
when she was raped. 


The Gemara suggests: Let us say that it is Rav Yehuda and Rav 
Huna who say their ruling in accordance with the opinion of Rab- 
ban Gamliel, who says that a certain claim prevails over an uncer- 
tain one even to collect money from the possession of the respon- 
dent. And it is Rav Nahman and Rabbi Yohanan who say their 
ruling in accordance with the opinion of Rabbi Yehoshua, that one 
does not collect money based merely on a claim. 


The Gemara rejects that suggestion. Rav Nahman could have said 
to you: That which I said, is even in accordance with the opinion 
of Rabban Gamliel. Rabban Gamliel says his ruling only there, 
with regard to claims of a groom and a bride, where there is a 
miggo," a halakhic argument that the ability to make a more advanta- 
geous claim grants credibility to the claim one actually makes, that 
bolsters the bride’s claim. She could have claimed that she wasn’t 
raped at all, but rather that her hymen was ruptured by wood. 
That is a more advantageous claim because she is not disgraced in 
the eyes of the groom. Therefore, her claim that she was raped is 
accorded credibility. However here, where one claims that another 
owes him money, what miggo is there bolstering his claim and 
according it credibility? 


Alternatively, Rav Nahman could have said to you: Rabban 
Gamliel says his ruling only there, where we say: Establish her 
legal status according to her presumptive status" as a virgin, and 
the husband’s claim seeks to undermine that presumptive status. 
However here, what presumptive status does this claimant have 
supporting the claim that another owes him money? Therefore, 
even Rabban Gamliel would concede that his certain claim does not 
prevail. 


The Gemara notes: Indeed, it is also reasonable to explain as 
we are teaching, that it is Rav Nahman who said his ruling in 
accordance with the opinion of Rabban Gamliel. 


NOTES 


Where there is a miggo — 1319 2K: The miggo in this case is 
that the bride could have claimed that her hymen was ruptured 
by a foreign object. This is a more advantageous claim, as it 
does not disqualify her from marrying a priest. Moreover, an 
additional advantage of that claim is that the stigma associated 
with a claim of rape does not exist (Meiri). 

Many reservations were raised with regard to the applicabil- 
ity of the principle of miggo in this context. In fact, there are 
variant readings in which the reason of miggo does not appear 
and only the second reason of presumptive status is cited (see 
Ritva and Rabbi Aharon HaLevi). The primary difficulty is that, 
according to most authorities, miggo is effective only to exempt 
from payment, not to collect payment from the possession of 
its owner, and in this case the bride is receiving payment of her 
marriage contract from the husband. 

Several early commentaries conclude based on this discus- 
sion that the principle of miggo is effective to collect payment 


as well (Maharshak; Haggahot Mordekhai). Others explain that 
in this case it is not the miggo that is effective in collecting 
the money. Rather, it is that the certain claim prevails over the 
uncertain claim (see Ritva and Meiri). 


Establish her legal status according to her presumptive 
status — PINK ApiN: This is referring to the presumptive 
status of the bride's body; since she was born as a virgin, she 
maintains that status until proven otherwise. The Rid and the 
Rosh add that although the bride does not receive payment of 
her marriage contract before she enters the wedding canopy, 
fundamentally, she is entitled to it even after betrothal. They did 
not want to rely solely on her presumptive status of virginity; 
that presumption itself was undermined, as she is no longer a 
virgin when the claim is made. Later commentaries discuss this 
subject extensively, from various perspectives (see Maharam 
Schiff and Shev Shemateta). 


LANGUAGE 
Big-toothed one [shinnana] — x33: A nickname for Rabbi 
Yehuda, appearing in several places in the Talmud, that 
was explained by several commentaries to mean sharp or 
brilliant. However, the geonim assert that they are certain 
that this is an expression describing one with large teeth, 
noting that the expression was still employed in their time. 
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NOTES 


No, rather you are one who was trampled by a man — -8b 
AN WN DNT xox 95: In the Jerusalem Talmud the ques- 
tion is raised: How is this exchange possible? The husband 
has no way of knowing that she her hymen was ruptured 
through intercourse and not by means of a foreign object. 
Therefore, the case is explained there that the bride claims 
she informed the groom before betrothal that her hymen 
was ruptured by a foreign object, and that he agreed to 
marry her. The groom claims that he married her based 
on her presumptive status as a virgin, and he concludes 
from the fact that she did not tell him that her hymen 
was ruptured by a foreign object that in fact she lost her 
virginity through intercourse. 


What are their respective financial claims — myy 
xaa: In the Shita Mekubbetzet both the question and 
the basis of the dispute are explained. In the previous 
mishna (12b), the objective of the claim of each of the 
parties is articulated. The bride claims that she is entitled 
to two hundred dinars and the groom claims that she is 
entitled to nothing, as it is a mistaken transaction. Here, 
however, the objectives are unarticulated. Therefore, Rabbi 
Yohanan prefers establishing this mishna parallel to the 
previous mishna, with the bride claiming two hundred 
dinars despite the fact that this explanation is possible 
only according to the opinion of Rabbi Meir (11a). Rabbi 
Elazar prefers establishing this mishna in accordance with 
he opinion of the Rabbis, although that means that the 
bride's claim in this mishna is not parallel to the claim in 
he previous mishna. 


Two hundred dinars and one hundred dinars - onK1a 
maa: Many early commentaries note that ostensibly 
his is a classic case of partial admission in response to 
a claim, as the bride claims two hundred dinars and the 
groom admits that he owes one hundred. In such a case, 
he Torah imposed an oath upon the respondent. In this 
case the groom is unable to take the oath, as he does 
not know what happened, and the principle is that one 
unable to take an oath is required to pay. Some explain 
hat this principle applies only in a case where there is a 
reasonable expectation that he knows what happened, 
but refuses to take an oath. In this case, where there is no 
such expectation, he is not obligated to pay (Ri, cited in 
Tosafot, Bava Kamma 46a). Many commentaries dispute 
hat explanation. Others explain that the hundred dinars 
hat he acknowledges owing her are not in dispute. They 
certainly belong to the bride. It is not an admission on his 
part; rather, the dispute is solely with regard to the addi- 
ional one hundred dinars, which he completely denies 
owing (Ritva). 


D 
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Because if that were not so, it is difficult, as there would be a 
contradiction between one halakha and another halakha. Since, 
on the one hand, we maintain a principle in halakhic ruling that 
the halakha is in accordance with the opinion of Rav Nahman 
in civil law; and, on the other hand, in that case involving the 
claims of the bride and the groom Rav Yehuda said that Shmuel 
said: The halakha is in accordance with the opinion of Rabban 
Gamliel. Rather, can we not conclude from this apparent contra- 
diction that the matter must be understood as we are teaching, 
that the opinion of Rav Nahman can be reconciled with the opin- 
ion of Rabban Gamliel? The Gemara affirms: Indeed, conclude 
from it that this is the case. 


MI S HNA In a case where she says: I am one whose 


hymen was ruptured by wood, i.e., she 
admits that her hymen is not intact but claims that it was not 
ruptured through intercourse, and the groom says: No; rather, 
you are one who was trampled by a man," and your hymen was 
ruptured through intercourse, Rabban Gamliel and Rabbi Eliezer 
say: She is deemed credible and her claim is accepted because 
she certainly knows what actually happened. Rabbi Yehoshua 
says: It is not based on the statement emerging from her mouth 
that we conduct our lives; rather, she retains the presumptive 
status of one who was trampled by a man, until she brings proof 
supporting her statement that her hymen was ruptured by wood. 
G E M A The Gemara asks: What are their respec- 
tive financial claims?" Rabbi Yohanan 
said: The bride claims that since her hymen was ruptured by wood, 
her legal status is that of a virgin and she is entitled to a marriage 
contract of two hundred dinars; and the groom claims that she 
engaged in intercourse and is entitled to a marriage contract of 
one hundred dinars." Rabbi Elazar said: The bride claims that 
although her hymen is not intact she did not completely deceive 
him, as she never engaged in intercourse, and therefore she is 
entitled to a marriage contract of one hundred dinars; and the 
groom claims that she engaged in intercourse, rendering the 
betrothal a mistaken transaction, and therefore she is entitled to 
nothing at all. 


The Gemara elaborates. Rabbi Yohanan said: The dispute between 

the bride and groom is whether the marriage contract is two 

hundred dinars or one hundred dinars, because the tanna of the 

mishna holds in accordance with the opinion of Rabbi Meir, 
who said: Whether the husband was aware that her hymen was 

ruptured by wood or whether he was not aware of her condition, 
she receives payment of her marriage contract of two hundred 

dinars and it is not a mistaken transaction. And Rabbi Elazar says: 
The dispute between the bride and groom is whether the marriage 

contract is one hundred dinars or whether she is entitled to 

nothing at all, because the tanna of the mishna holds in accor- 
dance with the opinion of the Rabbis, who said: Whether the 

husband was aware that her hymen was ruptured by wood or 
whether he was not aware ofher condition, she receives payment 
of her marriage contract of one hundred dinars. 


HALAKHA 


Ruptured by wood or trampled by a man — nD17 ik YY nama 
wr: If a man marries a woman with the presumptive status 
of a virgin and claims that he discovered that she is not a vir- 
gin, and she admits that her hymen was not intact when they 
consummated the marriage but claims that her hymen was 
ruptured by a foreign object, her claim is accepted and she 
is entitled to receive payment of a marriage contract of one 


hundred dinars. This is in accordance with the opinion of Rabbi 
Elazar. Even if the husband claims that his wife may have lost her 
virginity by engaging in intercourse with another man and that 
the betrothal was a mistaken transaction, his claim is ignored. 
However, the husband may request that the court excommuni- 
cate her if she is lying (Rambam Sefer Nashim, Hilkhot Ishut 11:10; 
Shulhan Arukh, Even HaEzer 68:9). 
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The Gemara asks: Granted, Rabbi Elazar did not state his explana- 
tion of the mishna in accordance with the explanation of Rabbi 
Yohanan because he preferred to establish the mishna in accor- 
dance with the opinion of the Rabbis, according to which the 
halakha is ruled, and not the opinion of Rabbi Meir. However, what 
is the reason that Rabbi Yohanan did not state his explanation of 
the mishna in accordance with the explanation of Rabbi Elazar? 


The Gemara answers: The reason that Rabbi Yohanan explained the 
mishna in that manner is that he holds: If the groom married a 
woman with the presumptive status of a virgin, and she is found 
to be anon-virgin, she receives payment of her marriage contract 
of one hundred dinars. Therefore, here, according to the explana- 
tion of Rabbi Elazar, who explains the mishna according to the 
opinion of the Rabbis, he is saying that she engaged in intercourse 
and is entitled to a marriage contract of one hundred dinars; and 
she is saying that her hymen was ruptured by wood and she is 
entitled to a marriage contract of one hundred dinars. What dif- 
ference is there between his claim and her claim? Therefore, 
Rabbi Yohanan explains the mishna in accordance with the opinion 
of Rabbi Meir, who holds that the dispute between the bride and 
the groom is whether she is entitled to a marriage contract of two 
hundred dinars or a marriage contract of one hundred dinars. 


Again we question: Granted, according to Rabbi Elazar, who 
explains that the dispute between the bride and the groom is with 
regard to whether she is entitled to a marriage contract of one 
hundred dinars because her hymen was ruptured by wood, or 
whether she is entitled to nothing because she engaged in inter- 
course, that is why the tanna teaches two similar disputes, in this 
mishna and in the previous one. One dispute, in this mishna, comes 
to exclude the opinion of Rami bar Hama, who said: Ifhe was not 
aware that her hymen was ruptured by wood, everyone agrees that 
she receives no marriage contract at all, as the marriage was a mis- 
taken transaction. From this mishna it is clear that according to her 
claim that her hymen was ruptured by wood, she is entitled to one 
hundred dinars. 


And one dispute, in the previous mishna, is brought in order to 

exclude that which Rav Hiyya bar Avin said that Rav Sheshet said: 
If the groom married a woman with the presumptive status of a 

virgin and she is found to be a non-virgin, she receives payment of 
her marriage contract of one hundred dinars. In the previous 

mishna he claims: Before I betrothed you, you were raped and my 
transaction was a mistaken transaction, indicating that she is enti- 
tled to nothing. However, according to Rabbi Yohanan, why do I 
need the tanna to teach two similar disputes? In his opinion, the 

previous mishna could not have been taught to exclude that which 
Rav Hiyya bar Avin said that Rav Sheshet said. It has already been 
established that Rabbi Yohanan agrees with the opinion that if she 

is found to be a non-virgin, she receives payment of her marriage 

contract of one hundred dinars. 


The Gemara answers: The two similar disputes were necessary. One 
is to convey to you the far-reaching nature of the opinion of Rab- 
ban Gamliel and the extent of the credibility that he accords to her 
claim; and one is to convey to you the far-reaching nature of the 
opinion of Rabbi Yehoshua and the extent to which he does not 
accord credibility to her claim. The Gemara elaborates: The first 
mishna, where she admits she was raped but claims that it was after 
betrothal, conveys to you the far-reaching nature of the opinion 
of Rabbi Yehoshua: That even though there is room to say that 
her claim is bolstered by a miggo, she is not deemed credible. The 
second mishna, where she claims that her hymen was ruptured by 
wood and he claims that she engaged in intercourse, conveys to 
you the far-reaching nature of the opinion of Rabban Gamliel: 
That even though there is no room to say that her claim is 
bolstered by a miggo, in his opinion she is deemed credible. 
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LANGUAGE 


Nature [tivo] - ia»: The meaning of the word tivo was 
discussed by the early commentaries. According to the 
Rambam it means reason. Others explain that in general 
it means matter or concern. According to Rabbi Binyamin 
Musafya it most closely approximates the Hebrew word 
teva, meaning nature. The question then is: What is the 
nature of this man (see Melekhet Shlomo)? 


BACKGROUND 


Mameer — x31: A mamzeris a child born from an incestu- 
ous or adulterous relationship, i.e., a child born from rela- 
tions between a married woman and a man other than 
her husband, or between relatives for whom relations 
are proscribed by a prohibition punishable by karet. An 
offspring conceived with a menstruating woman is an 
exception to this principle, because although the prohibi- 
tion in that case is punishable by karet, the offspring is not 
a mamzer. The offspring born of an unmarried couple is 
not a mamzer. A mamzer inherits from his biological father 
and is considered his son in every respect. A mamzer may 
marry only a female mamzer or a convert to Judaism, 
and the offspring of that union is a mamzer. Likewise, a 
female mamzer may marry only a mamzer or a convert. 
The offspring of that union is a mamzer as well. 


HALAKHA 

What is the meaning of speaking - maT »x72: If an 
unmarried woman was seen engaging in sexual rela- 
tions with an unidentified man, and she claims that he 
is of unflawed lineage, her claim is accepted and she is 
permitted to marry into the priesthood. Although Rav 
Asi’s opinion is not consistent with the mishna, Ze'eiri 
does not disagree with his halakhic conclusion (Vilna 
Gaon; Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:1, 18:13; 
Shulhan Arukh, Even HaEzer 6:17). 
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MI SHNA If people saw a woman speaking to one 


man, but they did not recognize him, and 
they said to her: What is the nature [tivo]! of this man? And she 
said to them: He is a man called so-and-so and he is a priest;" 
Rabban Gamliel and Rabbi Eliezer say: She is deemed credible, 
and Rabbi Yehoshua says: It is not based on the statement 
emerging from her mouth that we conduct our lives. Rather, 
she assumes the presumptive status of one who engaged in 
intercourse with a Gibeonite or with a mamzer,®™" men of flawed 
lineage who disqualify her from marrying a priest, until she brings 
proof supporting her statement." 


Similarly, if a single woman was pregnant, and people said to her: 
What is the nature of this fetus? And she says to them: It is from 
a man called so-and-so and he is a priest; Rabban Gamliel and 
Rabbi Eliezer say: She is deemed credible, and Rabbi Yehoshua 
says: It is not based on the statement emerging from her mouth 
that we conduct our lives. Rather, she assumes the presumptive 
status of one who conceived froma Gibeonite or a mamzer, until 


she brings proof supporting her statement. 
The Gemara asks: What is the meaning 


GE MA of speaking" mentioned in the mishna? 


Zeeiri said: It means that she secluded herself with a man and it 
is unknown whether she engaged in intercourse. Rav Asi said: It 
means that she engaged in intercourse. Granted, according to 
Ze’eiri, that is why the mishna teaches the case employing the 
term speaking, as it is certain only that they were in seclusion. 
Perhaps all they did was speak. However, according to Rav Asi, 
what is the reason the mishna employed the term speaking if the 
reference is to intercourse? The Gemara answers: The mishna 
employed a euphemism, as it is written with regard to licentious 
women: “She eats and wipes her mouth and says: I have done 
no wickedness” (Proverbs 30:20). The verse euphemistically 
ascribes the act of intercourse to the mouth instead of to the 
appropriate body part. 


NOTES 


He is a man called so-and-so and he is a priest — 71313 abs WX 
am: Even according to Rabban Gamliel, who says that her claim 
is accepted, this does not mean that her identification of a man 
as the one who engaged in intercourse with her or as the father 
of the child, is similarly accepted. The early commentaries write, 
and it is likewise cited in the name of the geonim, that her claim 
is neither accepted with regard to feeding her child teruma if 
the man she identified as the father was a priest, nor with regard 
to inheritance, and certainly not with regard to service in the 
Temple. Others contend that her claim is partially accepted, e.g., 
to enable her to feed her son produce that is teruma by rabbinic 
law (Meiri). On a similar note, some commentaries maintain 
that her claim is partially accepted in the sense that if she is the 
daughter of a priest, she does not forfeit the right to eat teruma 
due to her son. Were he deemed an Israelite and not a priest, she 
would lose that right. 


Engaged in intercourse with a Gibeonite or with a mamzer — 
wa pmb maya: In the Jerusalem Talmud the dispute is 
explained i in the following manner: Rabbi Yehoshua holds that 
licentiousness is more common among people of flawed lineage. 
As the case in question involves licentiousness, there is reason for 
concern that a man of flawed lineage was involved. The Rabbis, 
based on the principle: There is no steward for restraining sexual 
immorality, hold that all men are equally suspect with regard to 
licentiousness. Later commentaries note that the fact that Rabbi 


Yehoshua is concerned that perhaps she engaged in intercourse 
with a mamzer or a Gibeonite, and not that she engaged in inter- 
course with a gentile, although they are more common, proves 
that the majority is not a factor. Therefore, even in a place where 
the majority of men are of unflawed lineage, Rabbi Yehoshua 
does not accept her claim. Furthermore, Rabbi Yehoshua does 
not accept her claim even in a city where the majority are Jews, 
where there would be only minor concern that she engaged in 
intercourse with a mamzer (Ahavat Iziyyon). 


Until she brings proof supporting her statement - wanw 1y 
mid mre: Rabbi Akiva Eiger asks: Even if she brings proof that 
the man was of unflawed lineage, since she was immodest with 
one man there is concern that she was immodest with another, 
and there is no proof with regard to the anonymous second man. 
He answers: Once she brings proof for her claim, she restores 
her presumptive status of unflawed lineage. Even though the 
possibility exists that she engaged in intercourse with another 
man, it is a concern by rabbinic law, and everyone agrees that 
her claim is accepted. 


What is the meaning of speaking — maT x2: The commen- 
aries explain that since the term speaking i is clearly not to be 
aken literally, as no woman is disqualified from marrying a priest 
by speaking to a man, the question arises: Is it a euphemism for 
entering into seclusion or a euphemism for intercourse? 
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The Gemara asks: Granted, according to Ze’eiri, who said 
that speaking means that she secluded herself with him, that is 
the reason that the tanna teaches two cases in the mishna: A 
woman speaking to a man and a woman who is pregnant. How- 
ever, according to Rav Asi, if speaking means that she engaged in 
intercourse, why do I need two cases addressing the same issue? 


The Gemara answers: The tanna teaches one case, the case of speak- 
ing to a man, to deem her fit to marry a priest, because although 
she engaged in intercourse, Rabbi Eliezer and Rabban Gamliel rule 
that she is deemed credible and is not considered to have engaged 
in intercourse with a man of flawed lineage. And the tanna teaches 
one case, the case of the single woman who is pregnant, in order 
to deem her daughter born from that pregnancy fit to marry a 
priest, as Rabbi Eliezer and Rabban Gamliel rule the mother is 
deemed credible. 


The Gemara asks: This works out well according to the one who 
says: With regard to the statement of the one who deems her 
fit to marry a priest, he deems her daughter fit" to do so as well. 
However, according to the one who says: With regard to the 
statement of the one who deems her fit to marry a priest, he 
nevertheless deems her daughter unfit, what is there to say? 
Why did the mishna cite two cases addressing the same issue? The 
Gemara answers: Rav Asi holds in accordance with the opinion 
of the one who said: With regard to the statement of the one 
who deems her fit to marry a priest, he deems her daughter fit 
to do so as well. 


Rav Pappa said to Abaye: According to Ze’eiri, who said: What 
is the meaning of the term speaking? It means that she secluded 
herself, and Rabbi Yehoshua said that she is not deemed credible 
to say that she engaged in intercourse with a man of proper lineage, 
but the assumption is that she engaged in intercourse with a man 
of flawed lineage. Didn’t Rav say: One flogs a man and a woman 
for entering into seclusion," for violating rabbinic law, but one 
does not render a woman forbidden to her husband for entering 
into seclusion?" Only if it is established as a certainty that she 
engaged in intercourse with a man other than her husband, is she 
forbidden to her husband. 


Let us say that this statement of Rav is not in accordance with the 
opinion of Rabbi Yehoshua, as Rabbi Yehoshua rules that she 
assumes the presumptive status of one who engaged in intercourse 
with a Gibeonite or with a mamzer, and she is forbidden to marry 
a priest even for entering into seclusion. The Gemara rejects that 
conclusion. Even if you say that Rav’s statement is in accordance 
with the opinion of Rabbi Yehoshua, the Sages established a 
higher standard with regard to matters of lineage. Although she 
is not forbidden to her husband for entering into seclusion, she is 
deemed unfit to marry a priest. 


The Gemara raises an objection: If people saw that a woman 
entered with one man into seclusion, 


NOTES 


Deems her daughter fit - naa wa: The question is not only 
relevant to a female child but to a male child as well. The Gemara 
discusses a female child here because she is disqualified by her 
mother’s intercourse with a man of flawed lineage in more ways 
than male offspring. For example, she may not marry a priest. By 
contrast, with regard to a male child, the only relevant concerns 
are whether she engaged in intercourse with a mamzer or a 
Gibeonite, or one with whom relations are forbidden. 


One flogs a man and a woman for entering into seclusion but 
one does not render a woman forbidden to her husband for 
entering into seclusion — Nm by prapix py ana by ppbn: 
The early commentaries discuss whether these two statements 
refer to the same case or to two different cases, and whether the 


reference is to a married or an unmarried woman. Most hold that 
since it is stated in tractate Kiddushin that one does not flog a 
married woman for entering into seclusion with a man, to avoid 
slandering her children, the Gemara here must be referring to an 
unmarried woman. Tosefot Rid, as well, holds that an unmarried 
woman is flogged. Others explain that the phrase: One does 
not render a woman forbidden to her husband for entering into 
seclusion, is referring specifically to an unmarried woman and her 
future husband. The Ritva, however, explains that it is referring 
to a married woman. The Meiri writes that it is referring to both 
cases, as even an unmarried woman is not rendered forbidden 
for entering into seclusion with one with whom relations are 
forbidden, and all the more so a married woman is not rendered 
forbidden. 


HALAKHA 

One flogs a man and a woman for entering into seclu- 
sion — IMT by pron: King David's court decreed that 
a man may not enter into seclusion with an unmarried 
woman, and if he does so, both he and the woman are 
flogged with lashes of rebelliousness. However, a married 
woman is not forbidden to her husband by entering into 
seclusion with another man, nor is an unmarried woman 
forbidden to a priest by entering into seclusion with a 
man of flawed lineage (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 22:3; Shulhan Arukh, Even HaEzer 22:2). 
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NOTES 


And he is the son of my father’s brother — xax nx Ja) 
sim: In the Shita Mekubbetzet an explanation is cited 
asserting that this formulation supports the opinion of 
Ze'eiri, as it is reasonable to assume that when one asks 
the woman why she entered into seclusion she would 
answer that the man was a relative with whom she was 
speaking. It is also explained there why the Gemara did 
not cite proof for Ze’eiri’s opinion from here. 


She is deemed credible — nasa: The Ramban cites two 
opinions. The first is that she is deemed credible in a case 
where the man with whom she engaged in intercourse 
cannot be located and therefore cannot be questioned. 
The second, in the name of Ri Migash, is that this is refer- 
ring to a case where the man confirms that he engaged 
in intercourse with her but states that he does not know 
whether she did so with others as well. Later commen- 
taries discuss whether in a case where the man denies 
having engaged in intercourse with her, Rabban Gamliel 
would say that her claim is accepted. 


This is testimony that a woman is fit to testify — nity it 
ay TW MARTY: The term “this” in the phrase is not to 
the exclusion of all other testimony, as there are other 
areas of halakha in which a woman is fit to testify. The 
unique element here is that the woman's testimony is 
accepted with regard to herself, from which it is inferred 
that the testimony is accepted with regard to herself and 
not with regard to her daughter (Shita Mekubbetzet). 


A woman who was taken captive - mawaw maw: The 
Ritva explains that in the case of a captive woman there 
are two factors leading to stringency. First, most men 
who were in her proximity and potentially violated her 
while she was in captivity are gentiles, who are sexually 
immoral and who disqualify her from marrying a priest. 
Furthermore, she is subject to rape by her captors. Con- 
sequently, were she taken captive by Jews, or by gentiles 
who were unable to rape her, she would not have the 
legal status of a captive. 
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or into a ruin, which is typically located outside the city, and if a 

man and woman meet there it is presumably in order to engage in 

sexual relations, and people said to her: What is the nature of 
this man with whom you secluded? She said to them: He is a 

priest, and he is the son of my father’s brother," a respectable 

person of impeccable lineage. Rabban Gamliel and Rabbi Eliezer 
say: She is deemed credible.” Rabbi Yehoshua says: It is not 
based on the statement emerging from her mouth that we con- 
duct our lives; rather, she assumes the presumptive status of one 

who engaged in intercourse with a Gibeonite or with a mamzer, 
men of flawed lineage who disqualify her from marrying a priest, 
until she brings proof supporting her statement. 


Granted, according to Ze eiri, who said that speaking means that 
she secluded herself, that is the reason that the tanna teaches two 

cases where there is merely concern: The case of: Into seclusion, 
where there is lesser concern that she engaged in intercourse, and 

the case of: Into a ruin, where there is greater concern. However, 
according to Rav Asi, who said that speaking means that she had 

intercourse, and only in that case is she not deemed credible 

according to Rabbi Yehoshua, why do I need two cases? The 

Gemara answers: According to Rav Asi, the tanna is teaching one 

case: If people saw a woman enter with one man into the seclu- 
sion of a ruin, where the likelihood is that that they entered to 

engage in relations. 


The Gemara asks: But isn’t the mishna teaching two different 
cases: Into seclusion or into a ruin? The Gemara suggests a dif- 
ferent explanation. According to Rav Asi, two cases are necessary, 
one with regard to a ruin in the city and one with regard toa ruin 
in the field, distant from the city. And both cases are necessary, 
because if the tanna taught us only the case of a ruin in the city, 
one might have concluded that in that case Rabban Gamliel 
deems her fit to marry a priest due to the fact that the majority 
of the people in its proximity are honorable and of impeccable 
lineage. However, with regard to a ruin in the field, where the 
majority of the people in its proximity are unfit and of flawed 
lineage, as people from all over the world pass the ruin in the field 
and the majority of the people in the world are of flawed lineage, 
say that Rabban Gamliel concedes to Rabbi Yehoshua and deems 
her unfit to marry a priest. 


And if the tanna taught us only that case ofa ruin in the field, one 
might have concluded that in that case Rabbi Yehoshua said she 
is not deemed credible, because the majority of the people there 
are of flawed lineage. However here, in the case of a ruin in the 
city, where the majority of the people are of impeccable lineage, 
say that Rabbi Yehoshua concedes to Rabban Gamliel that she 
is deemed credible. Therefore, both cases were necessary. 


The Gemara raises an objection from the Tosefta: This, i.e., that 
she engaged in intercourse with a man of impeccable lineage, is 
testimony that a woman is fit to testify." And Rabbi Yehoshua 
says: She is not deemed credible. Rabbi Yehoshua said to the 
Sages: Do you not agree in the case of a woman who was taken 
captive," and she has witnesses testifying that she was taken 
captive," and she says: I am pure, i.e., I was not violated by my 
captors, that she is not deemed credible? The assumption in that 
case is that most captive women are violated by their captors. 


Awoman who was taken captive, and she has witnesses that 
she was taken captive - mavaw ony mb vn away maw: 
If there are witnesses that the woman was taken into captiv- 
ity, her claim that she was not violated by her captors is not 


HALAKHA 


accepted; rather, she assumes the presumptive status of one who 
was raped by a gentile and unfit to marry into the priesthood 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:21; Shulhan Arukh, 
Even HaEzer 7:4). 
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The Sages said to him: But there is a difference between the cases. 
And what difference is there between this case of a captive, where 
the woman is not accorded credibility, and that case of a woman 
who secluded herself with a man? For this captive, there are wit- 
nesses that she was taken captive, and due to the prevalent immo- 
rality in that situation, she loses the presumptive status of virtue 
and is considered to have certainly engaged in intercourse. But for 
this woman who secluded herself with a man, she does not have 
witnesses that she engaged in intercourse. Since she could have 
claimed that she did not engage in intercourse and instead admitted 
that she engaged in intercourse and claimed that it was with a man 
of impeccable lineage, she should be accorded credibility. 


Rabbi Yehoshua said to them: Even for that woman, the one 
who secluded herself, there are witnesses, because her belly 
is between her teeth, i.e., her pregnancy is conspicuous and there- 
fore she does not have the option of claiming that she did not 
engage in intercourse. The Sages said to him: There remains 
a difference between the cases, as most gentiles are steeped 
in sexual immorality. Therefore, presumably, they engaged in 
intercourse with the captive woman. However, in the case of the 
woman in seclusion there is no presumption that she engaged in 
intercourse specifically with a man with flawed lineage. Rabbi 
Yehoshua said to them: There is no steward for restraining sexual 
immorality," and therefore, everyone is suspect in that regard. 
Therefore, this woman, since she engaged in intercourse, lost her 
presumptive status of virtue, and there is no basis to trust her that 
it was with a person of impeccable lineage. 


The baraita continues: In what case are these divergent statements 
of Rabban Gamliel and Rabbi Yehoshua said? It is in the case of 
the testimony of a woman with regard to herself, to render her 
fit to marry a priest. However, in the case of testimony of awoman 
with regard to the fact that the father of her daughter is a man 
of unflawed lineage, everyone agrees that her testimony is not 
deemed credible, and the legal status of the child is that of a 
shetuki,* the identity of whose father is unknown and to whom all 
the stringencies that apply to a mamzer apply, due the uncertainty 
of his lineage. 


The Gemara seeks to understand the exchange between Rabbi 
Yehoshua and the Sages. What did he say to them and what did 
they reply to him? It appears that they were not discussing the 
same case. This is what the Sages are saying to him: You answered 
us concerning the pregnant woman, asserting that there is testi- 
mony in the case of the pregnant woman comparable to the testi- 
mony in the case of the captive. However, what will you answer 
us concerning the woman who was seen speaking to a man? In 
that case, there is no testimony that she had intercourse. Rabbi 
Yehoshua said to them: The case of speaking is the same as the 
case of the captive, as there is reason to believe that she engaged 
in intercourse. The Sages said to him: The case of a captive is dif- 
ferent, as most gentiles are steeped in sexual immorality, and 
presumably they engaged in intercourse with the captive woman. 
Rabbi Yehoshua said to them: In this case too, since she secluded 
herself with a man, based on the principle: There is no steward 
for restraining sexual immorality, presumably she engaged in 
intercourse with him. 


With regard to the dispute over the meaning of the term: Speaking, 
the Gemara says: In any event, from this discussion it is clear that 
the tanna is teaching two different cases, one case of speaking, 
where there is uncertainty whether she engaged in intercourse, and 
one case where she is pregnant, and there is no uncertainty in that 
regard. The Gemara suggests: This is a conclusive refutation of the 
opinion of Rav Asi, who explained that speaking in the mishna 
means that she engaged in intercourse. The Gemara concludes: 
Indeed, this is a conclusive refutation of his opinion. 


NOTES 

There is no steward for restraining sexual immoral- 
ity - now) DIST wIaK p: Rashi explains this to mean 
that once she entered into seclusion, the Sages cannot 
guarantee that she did not engage in intercourse. Rab- 
beinu Hananel explains the principle in the way in which 
itis typically applied: Even the most righteous individual 
cannot be appointed as a steward for restraining sexual 
immorality. Therefore, there is no distinction between 
moral and immoral people in this regard. 


BACKGROUND 
Shetuki — »panw: A child whose father's identity is not 
known is referred to as a shetuki, from the Hebrew root 
shin, tav, kuf, meaning silence. The Gemara (Kiddushin 
70a) explains that he is called shetuki because when he 
calls his father, his mother silences him. His legal status 
is that of an uncertain mamzer. 
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The one who deems her fit...deems her daughter 
fit — AMI YN Aa VHAN: If an unmarried woman is 
pregnant and the identity of the father is unknown, and 
she claims that the father is a man of unflawed lineage, her 
claim is accepted, and both she and her daughter born 
rom that pregnancy are fit to marry into the priesthood, in 
accordance with the opinion of Rabbi Yohanan. The ruling 
is in accordance with his opinion because he was Rabbi 
Elazar’s teacher, and because he holds in accordance with 
he opinion of Abba Shaul in tractate Kiddushin, accord- 
ing to whose opinion the halakha was ruled as authorita- 
ive (Rosh; Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:11; 
Shulhan Arukh, Even HaEzer 6:17). 
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The Gemara asks with regard to the baraita: And let the tanna 
derive this distinction between a captive woman and a woman 
who secluded herself with a man from the fact that there, in the 
case of the captive, the majority of the men in her proximity are 
unfit’ and of flawed lineage, but here, where she was secluded, 
the majority of the men in her proximity are honorable and of 
impeccable lineage. Since she is unmarried, most men are not 
unfit for her. The Gemara notes: The fact that the tanna did not 
derive the distinction from that source supports the opinion of 
Rabbi Yehoshua ben Levi, as Rabbi Yehoshua ben Levi said: 
According to the statement of Rabban Gamliel, the one who 
deems her fit to marry a priest, he deems her fit even in a case 
where the majority of the men in her proximity are unfit." 
According to the statement of Rabbi Yehoshua, the one who 
deems her unfit to marry a priest, he deems her unfit even in a 
case where the majority of the men in her proximity are fit. 


Rabbi Yohanan said: According to the statement of the one 
who deems her fit to marry a priest and accepts her claim that 
she engaged in intercourse with a man of unflawed lineage, he 
deems her daughter fit™ as well. According to the statement of 
the one who deems her unfit, he deems her daughter unfit as 
well. But Rabbi Elazar says: According to the statement of the 
one who deems her fit, he deems her daughter unfit. 


Rabba said: What is the reason for the opinion of Rabbi Elazar, 
who distinguishes between the effectiveness of the woman’s claim 
in determining her own status and its effectiveness in determining 
the status of her daughter? The reason is that granted, her claim 
is effective with regard to her status because she has the pre- 
sumptive status of fitness. Therefore, until proven otherwise, she 
retains that status. Her daughter, the identity of whose father 
is unknown, does not have the presumptive status of fitness. 
Therefore, a full-fledged proof is required to establish her fitness. 


Rabbi Elazar raised an objection to the opinion of Rabbi 

Yohanan from the baraita: In what case are these disputing state- 
ments of Rabban Gamliel and Rabbi Yehoshua said? It is in the 

case of a woman’s testimony with regard to herself. However, 
in the case of testimony of a woman with regard to her daughter, 
everyone agrees that her testimony is not credible, and the legal 

status of the child is that ofa shetuki. What, is it not that contrary 
to the opinion of Rabbi Yohanan, the baraita means that the child 

is a shetuki and unfit until proof can be brought that the lineage 

of the father is unflawed? The Gemara rejects that objection: No, 
the baraita means that the child is a shetuki, as her lineage is 

unclear, but she is nevertheless fit." 


And let the tanna derive from the fact that there the majority 
of the men in her proximity are unfit - 3) 0977 mb pidm 
myy pos: According to Rashi, this passage is a question on 
the opinion of Rabbi Yehoshua. According to the Rosh and the 
Ritva, the difficulty is with regard to the opinion of Rabban 
Gamliel. In their opinion, the question is: Why did he cite the 
reason that most gentiles are steeped in sexual immorality? He 
could have cited a different reason: The majority of the men in 
her proximity are unfit. 


Deems her fit even where the majority of the men in her 
proximity are unfit - pois ana yo pwr: Rabbeinu Tam, 
cited in Tosafot, asks: Isn't there a distinction between the case 
of a captive woman and the case of a woman entering into 
seclusion? With regard to a captive woman, all the men in her 
proximity are unfit, not just the majority, as she is subject to 
coercion and rape by her captors and all intercourse with them 
renders her unfit. Rabbeinu Tam answers that in this regard 
there is no halakhic distinction between most and all. Even 
according to the opinion that the combination of the minor- 
ity of men who are fit and her presumptive status of fitness 
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neutralizes the majority of unfit men, this situation remains an 
equally balanced uncertainty in which the ruling is stringent. 

Others explain that when Rabbi Yehoshua ben Levi deems 
her fit even when the majority of men are unfit, he does not 
distinguish between most and all. Even if all of the men in her 
proximity are of flawed lineage, perhaps a man of unflawed 
lineage happened to be there. This is based on the principle: 
A woman does not engage in intercourse with a man before 
ascertaining that he is of unflawed lineage. 


One who deems her fit...deems her daughter fit - yw 
an3a vw Ma: The commentaries explain the reason for Rabbi 
Yohanan's opinion in different ways. According to the Rosh, 
the certain claim of the mother is effective in rendering the 
daughter fit, as according to the Rabbis when a certain claim 
clashes with an uncertain claim, one relies on the certain claim 
unequivocally. According to the Maggid Mishna, by Torah law 
the daughter should be fit, as the Sages said that it is prohibited 
for a mamzer to marry into the congregation of Israel only if he 
is a definite mamzer but not if there is uncertainty with regard 
to his status. 


In cases of uncertainty, the prohibition is by rabbinic law, 
and in those cases the mother’s claim is sufficient to render 
her daughter fit. Others explain that the mother’s presumptive 
status of fitness, by virtue of which the Rabbis determine that 
she engaged in intercourse with a man of unflawed lineage, is 
effective to render the daughter fit as well (Nimmukei Yosef, see 
Ritva; Shev Shemateta). 


The child is a shetuki but she is fit - Ww panw: The geonim 
write that based on the conclusion of the Gemara there are two 
types of shetuki. One is a child born to an unmarried woman 
who does not know the child's father. In that case, due to the 
possibility that the child is a mamzer, he may not marry into the 
congregation of Israel. The second type of shetuki is one born 
to an unmarried woman who claims that she knows the child's 
father and he is a man of unflawed lineage. Although, based 
on her claim, he is neither that man’s heir nor fit to perform 
the Temple service if the man is a priest, he may marry into the 
congregation of Israel. 
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The Gemara asks: And is there a case of a shetuki who is neverthe- 
less fit? The Gemara answers: Yes, as in the statement of Shmuel. 
As Shmuel said: If ten priests were standing and one of them 
left and engaged in intercourse, the child is a shetuki, literally 
one who is silenced, because the identity of the father is unclear. 
In that case it is clear that the child is fit, because it is known that 
the father is a priest of flawless lineage. 


The Gemara asks: In what sense is this child a shetuki? If we say 
that it means that one silences him from a claim to his father’s 
assets and he does not inherit his estate, that is obvious. Do we 
know who his father is? It could be any one of the ten. Rather, 
it means that one silences him from a claim to the status of 
priesthood.™™ Although there is no doubt that his father is a 
priest, the son is not a priest, as it is written: “And it shall be for 
him and for his offspring after him an everlasting covenant of 
priesthood” (Numbers 25:13). From this it is derived: In the case 
of a priest whose offspring are attributed to him, his offspring are 
priests; to the exclusion of this priest, whose offspring are not 
attributed to him, and whose offspring are not priests. This child, 
therefore, is a shetuki only in the sense that he may not perform 
the Temple service as a priest. However, he is permitted to marry 
a Jewish woman. 


Apropos paternity, the Gemara relates: There was a certain 
betrothed man and his betrothed, who was pregnant, who 
came before Rav Yosef. She said that she conceived from 
relations with him, and he said: 


Yes, she conceived from relations with me." Rav Yosef said: 
The ruling here is clear, as with regard to what suspicion need 
we be concerned? First, he concedes that he is the father. And 
furthermore, didn’t Rav Yehuda say" that Shmuel said: The 
halakha is in accordance with the opinion of Rabban Gamliel," 
and even if he didn’t admit that the child was his, the woman’s 
claim is accorded credibility? 


NOTES 


Yes, she conceived from relations with me — 32" „PX: This 
entire passage in the Gemara is tied to a passage in tractate 
Yevamot (69b), where a dispute between Rav and Shmuel is 
cited with regard to the legal status of a child born to a betrothed 
woman. There, the concern is raised that perhaps she conceived 
the child of another man. With regard to that concern, two pos- 
sibilities are raised. Is it a concern only when she has a reputation 
of promiscuity? Or perhaps it is even a concern when she has 
no reputation of that sort, and it was apparently her betrothed 
who impregnated her. Some commentaries explain that the 
discussion in the Gemara here is based on the first opinion there. 
Therefore, provided that she does not have a reputation of pro- 
miscuity and the man to whom she is betrothed admits that he 
is the father, the offspring is attributed to him, she may marry 
into the priesthood, and the lineage of the offspring is unflawed 
(Ramban; Rashba). 

Tosafot hold that the Gemara here is not referring to a case 
where they engaged in relations once. Rather, it is referring to a 
case where the betrothed couple lived together as husband and 
wife. Therefore, the presumptive status of the offspring is that 
he is the child of her betrothed. This is based on the principle: 
Most acts of intercourse are attributed to the husband. Others 


insist that the Gemara here is referring only to a case where the 
betrothed woman never left the side of her betrothed until she 
discovered that she was pregnant. Only then can her betrothed 
state with certainty that the child is his (Rabbi Yosef Migash; 
Ritva). 


And furthermore didn’t Rav Yehuda say — TTT 31 Vat N7 TYI: 
The early commentaries disagree with regard to the meaning of 
the phrase: And furthermore, etc. What was Rav Yosef’s opin- 
ion? According to Tosafot, it means that if her betrothed is not 
present one relies on the claim of the woman. However, if her 
betrothed is present, her claim is not accepted at all (Ramban; 
Rosh; Ran). The Rambam holds that if her claim is contradicted 
by her betrothed, his statement is not effective to disqualify the 
woman from marrying into the priesthood, but the offspring is a 
mamzer. Others explain that the claim of the woman is accepted 
even if it is contradicted by her betrothed, but his statement 
renders her forbidden to him (Tosefot Rid; Shiltei HaGibborim). 
Although the conclusion of the Gemara is that if there is a major- 
ity of people of flawed lineage in her proximity she is disqualified 
from marrying into the priesthood, the offspring is fit to marry 
into the priesthood because that is a situation after the fact. 


NOTES 


One silences him from a claim to the status of priest- 
hood — mama pn inis pnw: The Gemara here holds 
that there is a special halakha with regard to the priest- 
hood: Mere knowledge that a child is the son of a priest 
is not sufficient. Rather, a specific priest must be identi- 
fied as his father. Early and later commentaries discuss 
whether his entire lineage must be known or whether 
it is sufficient if his grandfather can be identified. See 
Tosafot, who explain that this demand is by rabbinic law 
and the verse cited is merely an allusion. There are early 
commentaries who disagree and hold that it is a demand 
by Torah law, although they dispute whether it applies 
only to Temple service or even to partaking of teruma 
and reciting the Priestly Blessing as well. 


HALAKHA 


One silences him from a claim to the status of priest- 
hood — 73173 pa inix pnw: If the identity of a child 
born to an unmarried woman is unknown, he may not 
function as a priest. For example, if one of a group of 
ten priests had relations with a woman, but his identity 
is unknown, the child born of that union is definitely of 
priestly lineage. If he marries a divorcée or subjects him- 
self to impurity imparted by a corpse, he is flogged, but 
he may neither perform the Temple service nor partake 
of teruma (Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:20; 
Shulhan Arukh, Even HaEzer 3:9). 


HALAKHA 


A betrothed woman who becomes pregnant - 711% 
mayniw: If a betrothed woman becomes pregnant 
before the wedding and claims that the man to whom 
she is betrothed is the father of her unborn child, and he 
admits that he is the father or is not present to confirm or 
deny her claim, the lineage of the child is unflawed and 
he is considered the groom's child in every sense, even 
with regard to inheritance (Rema, based on Ran). If the 
groom denies his paternity the woman remains fit to 
marry into the priesthood, although his claim renders her 
forbidden to him. There are additional distinctions with 
regard to the halakha in a case where she has a reputation 
of promiscuity with others. These are discussed in tractate 
Yevamot (Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:17; 
Shulhan Arukh, Even HaEzer 4:27). 


The halakha is in accordance with the opinion of 
Rabban Gamliel - Dyba ja mba: With regard to an 
unmarried woman who became pregnant and claims 
that she had relations with a man of unflawed lineage, her 
claim is accepted and she may marry a priest, even if the 
majority of men in her proximity are of flawed lineage. The 
Sages, however, established a higher standard for priestly 
lineage, and accepted her claim only if there are two 
majorities of men of unflawed lineage. Otherwise, she 
is disqualified from marrying a priest (Rambam). Some 
authorities (Tur, citing Ramban and Rashba) maintain that 
one majority is sufficient (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 18:13-14; Shulhan Arukh, Even HaEzer 6:17). 
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The widow whose late husband was a member of 
a priestly family of questionable lineage — mandy 
my: Ifa woman married a man from a family in which 
one of the members is an uncertain halal, and was 
then widowed, it is prohibited for her to marry a priest; 
this is in accordance with the opinion of Rabban Gam- 
liel. However, if she married a priest she may remain 
married to him, as Rabban Gamliel did not say that it 
is prohibited for a priest to marry her. Rather, he said 
that the priests did not accept the leniency (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 19:23; Shulhan Arukh, 
Even HaEzer 2:5). 


LANGUAGE 

A family of questionable lineage [issa] - mpy: Rav 
Hai Gaon explains that this expression evokes kneaded 
dough, in which it is difficult to determine exactly what 
is mixed into the dough. By contrast, the metaphor 
used to describe a family of impeccable lineage is pure, 
fine flour. The Arukh explains that the reference is to 
dough from which halla was separated, which remains 
non-sacred. Rashi in tractate Kiddushin explains that 
the reference is to a doughy paste made of grapes from 
which the juice was squeezed. 
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NOTES 


Abaye said to him: And in this case, based on the fact that you cited 
two reasons to deem the child fit, is that to say when he does not 
admit that he is the father Rabban Gamliel deems the child fit?" But 
didn’t Shmuel say to Rav Yehuda: Big-toothed one, the halakha is 
in accordance with the opinion of Rabban Gamliel, i.e., that she is 
accorded credibility, but you should not perform an action based 
on this ruling unless the majority of the men in her proximity are 
honorable and of impeccable lineage, corroborating her claim. And 
here, since she is betrothed, the majority of the men in her proxim- 
ity are unfit, as a child fathered by any man other than her betrothed 
is a mamzer. Shmuel should not have ruled that the halakha was in 
accordance with the opinion of Rabban Gamliel. 


Rav Yosef said to Abaye: And according to your reasoning, the hala- 
kha itself should pose a difficulty for you, as on the one hand Shmuel 
rules that it is the halakha and on the other hand he adds: But you 
should not perform an action based on this ruling. Rather, what 
have you to say to explain this contradiction? This statement that one 
relies on the woman's claim only if a majority of men in her proximity 
are of unflawed lineage is ab initio. That statement that one may 
rely on the woman’s claim regardless of the status on the men in her 
proximity is after the fact. And this case of the betrothed woman, too, 
is like a case after the fact," as failure to rely on her claim will render 
her child a mamzer. Therefore, in this case, Shmuel would rule that 
the halakha is in accordance with the opinion of Rabban Gamliel. 


Q Abaye raised a contradiction before Rava from a mishna (Eduyyot 
10:3): Did Rabbi Yehoshua say that the woman is not deemed 
credible and her claim is not accepted? And the Gemara raises a 
contradiction: Rabbi Yehoshua and Rabbi Yehuda ben Beteira 
testified concerning the widow whose late husband was a member 
of a priestly family of questionable lineage [issa],"'" that she is 
fit to marry into the priesthood. Since the matter is uncertain, the 
woman retains her presumptive status of fitness and her late husband 
is presumed to be of unflawed lineage. 


Rava said to him: How can these cases be compared? There, in the 
case of the widow, one could say: A woman who marries investigates 
the lineage of her prospective husband before the wedding and only 
then marries.’ Therefore, one may rely on her presumptive status 
of fitness and deem her fit to marry a priest. Here, can it be said 
that a woman who engages in licentious intercourse investigates 
the lineage of her partner and only then engages in licentious 
intercourse? 


Rabban Gamliel deems the child fit - Dyba 121 wo: The 
Ramban cites a variant reading that omits the words: Rabban 
Gamliel. According to that version, the Gemara is analyzing the 
opinion of Shmuel and not the opinion of Rabban Gamliel. 


And this too is like a case after the fact - 13373 132 XM 
yt: The Ra'avad explains that even though with regard to the 
woman there is an element of after the fact, as she is rendered 
orbidden to her betrothed, with regard to the offspring the 
matter is apparently ab initio. Nevertheless, he explains that 
here is an element of a situation after the fact with regard to 
he offspring. If the question is whether or not her daughter is fit 


However, if the question pertains to classifying the offspring as 
a mameer, or even worse as an uncertain mamzer, who may 
not marry even another mamzer, that is considered after the 
act (Josafot; Tosefot Rid; Ramban). The Ritva notes that this is 
he meaning of the phrase: Like a case after the fact, as even 
hough it is not actually after the fact, it is treated as if it were. 
The Ra‘avad further explains that the use of the term: Like, is 
due to the fact that they are not yet married and therefore the 
situation is not actually after the fact. The Ran explains that it is 


permitted even for the offspring to marry into the priesthood. 
The reason is that the case is treated as if it were after the fact, 
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o marry into the priesthood, this would be an ab initio situation. 


because the fate of the woman is tied to the fate of the child. 
If her betrothed is told that her child is unfit, it is likely that he 
will divorce the woman. 


The widow whose late husband was a member of a priestly 
family of questionable lineage - mpy nade: There are 
several opinions with regard to the meaning of this concept. 
Although everyone agrees that there is uncertainty with regard 
to the halal status of the family, there is disagreement with 
regard to the essence of this uncertainty. Rashi explains that 
the reference is to a widow whose husband was the son of 
a priest who married a woman with regard to whom there is 
uncertainty whether she was a divorcée or whether she was a 
widow. An example of this would be if her first husband threw 
a bill of divorce to her and it is unclear whether it landed closer 
to her or closer to him; and then he died. 

Rabbeinu Hananel cites two explanations. In one, he agrees 
with Rashi. In the other, he explains that she is the widow of 
a man whose status as a priest is uncertain, e.g., if two babies 
were intermingled. See Rashi, who cites an additional explana- 
tion in the name of Rabbi Yosef Tuv-Elem. 

The geonim, the Rambam, and Josafot all explain that the 
reference is to an uncertain halal who joined a family or moved 
to a city, but it is not known who he is. There is a compound 


uncertainty with regard to the widow of a man from that family. 
The first uncertainty is whether her late husband is the mem- 
ber of that family with regard to whom the uncertainty exists. 
Even if it is established that her late husband is indeed the one 
with regard to whom the uncertainty exists, there remains an 
uncertainty whether he is in fact a halal. The term issa, meaning 
dough, is especially appropriate according to that explanation, 
as the family is like dough whose ingredients are unknown. 

With regard to the legal status of a child born from this union, 
although the widow enjoys presumptive status of fitness, her 
offspring does not. Furthermore, as with regard to lineage, the 
status of the child is determined by the status of the father; 
since the father is an uncertain halal, the same is true of the 
offspring (Ayyelet Ahavim; Beit Ya'akov). 


A woman who marries, investigates and marries — TWX% 
nsen NP Tia Mw: The Rashash explains that since a woman 
who is getting married plans on spending her entire life with 
this man, she will investigate his lineage so she does not live her 
life in sin. However, when it is a one-time, licentious liaison, she 
is not as careful. Furthermore, before marriage the woman has 
the time and opportunity to investigate her potential husband. 
In a licentious liaison, perhaps it is the result of a moment of 
passion and there is no opportunity to investigate. 
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Rava said with regard to the contradiction that was raised: Is the 
contradiction between one statement of Rabbi Yehoshua and 
another statement of Rabbi Yehoshua difficult, and the contra- 
diction between one statement of Rabban Gamliel and another 
statement of Rabban Gamliel not difficult? But isn’t it taught in 
the latter clause of that mishna with regard to the widow whose 
late husband was from a priestly family of questionable lineage 
that Rabban Gamliel said to them: We accept your testimony 
that this is the halakha, but what can we do, as Rabban Yohanan 
ben Zakkai decreed not to convene a court for this purpose of 
ruling the woman fit, because the priests obey you when your 
ruling calls to distance a woman of questionable lineage from 
marrying them, but not when your ruling calls to bring her near 
and deem her fit to marry them. Apparently, Rabban Gamliel did 
not accept the lenient ruling in the case of the widow, contrary to 
his statement here that she is accorded credibility. 


Rather, Rava said: The contradiction between one statement of 
Rabban Gamliel and another statement of Rabban Gamliel is 
not difficult. There, in the case of the woman who engaged in 
intercourse with an unidentified man, her claim that the lineage of 
the man is unflawed is a certain claim. Here, in the case of the 
widow, her claim that his lineage is unflawed is an uncertain claim, 
because there is objective uncertainty with regard to his lineage. 


The contradiction between one statement of Rabbi Yehoshua and 
another statement of Rabbi Yehoshua is similarly not difficult. 
There, in the case of the woman who engaged in intercourse with 
an unidentified man, there is only one uncertainty:" Is the lineage 
of the man with whom she engaged in intercourse flawed or 
unflawed? In the case of one uncertainty, the ruling is stringent. 
Here, in the case of the widow, there are two uncertainties" 
with regard to the objective situation. It is established that there 
is uncertainty with regard to one of the members of the family 
whether or not he is a halal. The first uncertainty is whether her 
late husband is the member of that family with regard to whom 
the uncertainty exists. Even if it is established that her late husband 
is indeed the one with regard to whom the uncertainty exists, there 
remains an uncertainty whether he is in fact a halal. 


Therefore, according to Rabban Gamliel, a certain claim is 
so powerful for him" that even in a case where there is one 
uncertainty, he also deems her fit to marry a priest. And an 
uncertain claim is so insignificant for him that even in a case 
where there is a compound uncertainty, he also deems her unfit 
to marry a priest. According to Rabbi Yehoshua, a case where 
there is one uncertainty is so powerful for him that even in a 
case where she makes a certain claim, he also deems her unfit. 
And the case of a compound uncertainty is so insignificant for 
him that even if she makes an uncertain claim, he also deems 
her fit. 


NOTES 


There, there is one uncertainty — x39 1m BONA: Some ask: 
Isn't there a compound uncertainty in the case of a woman 
who entered into seclusion as well, the uncertainty whether or 
not she engaged in intercourse, and even if she did engage in 
intercourse, perhaps her paramour was of unflawed lineage? 
The Ramban explains that according to Rabbi Yehoshua, once 
she enters into seclusion there is no longer uncertainty whether 
or not she engaged in intercourse, as there is no steward for 
restraining sexual immorality, i.e., presumably she engaged in 
intercourse with him. 


Here, there are two uncertainties — 73 Im N37: According 
to the opinion of the Rambam and the geonim with regard 
to the widow whose late husband was from a priestly family 


of questionable lineage, the compound uncertainty is clear: 
There is uncertainty whether there was a halal at all, and even 
if there was a halal, whether her husband was that halal. In 
the Shita Mekubbetzet another explanation is cited: Since there 
is uncertainty with regard to the status of the husband, the 
resultant uncertainty with regard to his widow is considered a 
second uncertainty. Since she has the presumptive status of fit- 
ness, the flaw in lineage is not dependent on her but originates 
elsewhere and perhaps there was no flaw at all (see Beit Shmuel; 
Ayyelet Ahavim). 


A certain claim is so powerful for him — 1a mb ax: The Ritva 
explains that there is not merely a claim of certainty here. It is 
bolstered by the presumptive status of her body. 
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NOTES 

Slaves of kings - vn 113X: Most commentaries explain 
that the concern is due to the prohibition against marrying 
slaves. The Meiri, however, explains that the reference here 
is to gentiles, who exercised their power and took Jewish 
women. Although the halakha is that a child born to a 
Jewish woman and a gentile or slave is permitted to marry 
into the congregation of Israel, a female child is disqualified 
from marrying into the priesthood. 


Perek I 
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NOTES 


Jews identify the mamzerim that are among them - 
opyav OWI byw pyar: The same is true of the other 
men of flawed lineage enumerated there, because people 
identify all those prohibited from entering the congre- 
gation of Israel. However, since the halal is prohibited 
only with regard to the priesthood and the prohibition is 
irrelevant to all other people, they are likely to forget the 
prohibition. 


That does not have the status of being unfit...due to 
uncertain mamzer status - NINAN own xd ma pew: Most 
commentaries explain that other examples of flawed lin- 
eage by Torah law, e.g, Ammonites, Moabites, Egyptians, 
and Edomites, were not cited here for various reasons: 
Ammonites and Moabites because there is a difference 
between males, who may never enter into the congrega- 
tion, and females, who may do so immediately; Egyptians 
and Edomites because they may enter into the congrega- 
tion three generations after conversion. Rather, only those 
people of flawed lineage for whom the prohibition is uni- 
versal and permanent were enumerated here. 


These flaws which render her unfit by Torah law - 737 
tem Titet: Rashi explains that all these are derived from the 
verse: “And if a priest's daughter be married to a common 
man” (Leviticus 22:12). However, the lack of fitness of a halal 
does not fall into that category because he is a priest, not 
a common man. The status of a halal is derived from a 
different verse. 


That is identical to the opinion of the first tanna — 1397 
xap KAM: Some early commentaries ask: Why didn’t the 
Gemara explain that Rabbi Meir disagrees and holds that 
he dispute between Rabban Gamliel and Rabbi Yehoshua 
is limited to a case where there is uncertainty with regard to 
he fitness of other categories of flawed lineage, but where 
here is uncertainty with regard to halal status Rabban 
Gamliel would concede? They answer that since all of these 
categories of flawed lineage are derived from the Torah, 
here is no reason to distinguish between them (Ramban; 
Rabbi Aharon Ha Levi; Ritva). 
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§ Apropos the widow, the Rabbis taught: Who is the widow 
whose late husband was a member ofa priestly family of question- 
able lineage and is fit to marry a priest? It is one who married into 
any family that does not have the status of being unfit, neither 
due to uncertain mamzer status, nor due to uncertain Gibeonite 
status, nor due to uncertain status as slaves of kings," who would 
force Jewish women, even daughters of priests, to marry them. 
Rabbi Meir said: 


I heard that with regard to the widow of any family that has none 
of these uncertainties associated with it, one allows her to marry 
members of the priesthood. The only uncertainty where this 
ruling applies is in the case of uncertain halal status. 


Rabbi Shimon ben Elazar says in the name of Rabbi Meir, and 

likewise Rabbi Shimon ben Menasya would say in accordance 

with his statement: Who is the widow whose late husband was a 

member ofa priestly family of questionable lineage? It is awidow 
who marries into any family in which a person with regard to 

whom there is uncertainty whether or not he is a halal was assimi- 
lated among its members. Therefore, she is referred to as a widow 

of dough [issa]. Just as dough is the result of a mixture of several 

ingredients, this family too has a person with regard to whom there 

is uncertainty whether he is a halal mixed within it. 


The reason for the distinction between uncertain halal status and 
uncertain mamzer status is that Jews identify the mamzerim that 
are among them," and there is no concern lest they assimilate into 
families of unflawed lineage. But they do not identify the halalin 
among them. Therefore, there is concern lest a halal assimilate 
into the family. 


The Gemara analyzes the baraita. The Master said in the baraita: 
Who is the widow whose late husband was a member ofa priestly 
family of questionable lineage? It is one who married into any 
family that does not have the status of being unfit, neither due to 
uncertain mamzer status," nor due to uncertain Gibeonite status, 
nor due to uncertain status as slaves of kings. The Gemara infers: 
However, if it is due to uncertain halal status, her marriage to a 
priest is deemed fit. 


The Gemara asks: What is different about these flaws in lineage, 
uncertain mamzer status and Gibeonite status, which render her 
unfit to marry a priest by Torah law?" A halal also renders her unfit 
by Torah law. And furthermore, the baraita continues: Rabbi 
Meir said: I heard that with regard to the widow of any family that 
has none of these uncertainties associated with it, one marries 
her to members of the priesthood. That is identical to the opinion 
of the first tanna." If there is uncertainty with regard to one in the 
late husband's family that he is a mamzer or a Gibeonite, she is unfit 
to marry a priest; if the uncertainty is with regard to halal status, 
she is fit to marry a priest. What novel element does Rabbi Meir 
introduce? 
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The baraita continues: And furthermore, Rabbi Shimon ben 
Elazar says in the name of Rabbi Meir, and likewise, Rabbi 
Shimon ben Menasya would say in accordance with his state- 
ment: Who is the widow whose late husband was a member of a 
priestly family of questionable lineage? It is a widow who marries 
into any family in which a person with regard to whom there is 
uncertainty whether or not he is a halal was assimilated. Because 
Jews identify the mamzerim that are among them there is no 
concern that they will assimilate into families of unflawed lineage, 
but Jews do not identify the halalin among them. Due to the 
concern that a halal assimilated into the family, the widow is unfit 
to marry a priest. The Gemara asks: But didn’t you say in the first 
clause of the baraita that if there is uncertainty whether or not a 
halal was assimilated among its members, her marriage to a priest 
is deemed fit? 


Rabbi Yohanan said: The case of one who when called mamzer 
screams and protests that he is being slandered, and when called 
halal is silent," is the subject of the dispute between the tanna’im 
in the baraita. The first tanna holds: Anyone who when others call 
him unfit and he is silent, is unfit," as his silence confirms the 
allegation. And this is what the first tanna is saying: Who is the 
widow whose late husband was a member of a priestly family of 
questionable lineage, who is fit to marry a priest? It is one who 
married into any family that has neither unfitness due to silence 
in response to allegations of mamzer status, nor silence in response 
to allegations of Gibeonite status, nor silence in response to 
allegations that they are slaves of kings, nor silence in response 
to allegations of halal status." Only a woman who was married 
into a family that protested in response to all these allegations is fit 
to marry a priest. 


And Rabbi Meir is saying to him: Specifically, each of those silent 
in response to allegations of mamzer or Gibeonite status or allega- 
tions that they are slaves of kings are rendered unfit because these 
allegations render him unfit to marry into the congregation of 
Israel. However, despite silence in response to allegations of halal 
status, her marriage to a priest is deemed fit. And the fact that he 
is silent is due to his indifference, as even were he deemed a halal 
the only restriction would be with regard to marriage to priests. 


And Rabbi Shimon ben Elazar is saying to the first tanna who 
quoted Rabbi Meir as saying: I heard, etc. If you heard that Rabbi 
Meir deems her marriage to a priest fit, in a case of silence in 
response to allegations, it is not in a case where they called him 
halal and he is silent; rather, it is in a case where they call him 
mamzer and he is silent. In that case, the reason he is silent is that 
he holds: The fact that one is a mamzer generates publicity, and 
since he is not reputed to be a mamzer, he is indifferent to the allega- 
tion. However, ina case where he is called mamzer and he screams 
in protest, or where he is called halal and he is silent, he is unfit. 
And the fact that he is silent and does not protest is because he 
holds: It is sufficient for him that they do not expel him from the 
congregation of Israel. 


Anyone who hears an allegation of unfitness that others call 
him and is silent, is unfit - bpp pn) mb apt bis bs: lf one 
is silent in the face of allegations ‘that he is of flawed lineage, e.g., 
he is called a mamzer, a halal, or a Gibeonite, the suspicion is 
that his silence confirms those allegations, and one may marry 
him or members of his family only after those allegations are 
investigated and refuted, in accordance with the opinion of the 
first tanna. Some maintain that this is the case only if it is known 
that a person of flawed lineage married into the family; otherwise, 
his silence proves nothing (Tur, citing Rabbeinu Yitzhak; Beit Yosef, 


HALAKHA 
citing Ramban and Rashba). The Ra'avad explains that the distinc- 
tion between silence and screaming was in effect only in those 
generations when the courts would punish one who slanders 
another in this manner. 

Today, however, the opposite is true. Silence in reaction to 
an allegation during a quarrel indicates unflawed lineage. Yet 
others hold that his silence confirms the allegations only if 
he is not silent in response to other allegations (Ran; Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 19:22; Shulhan Arukh, Even 
HaEzer 2:4). 


NOTES 


One who when called mamzer screams and protests 
that he is being slandered, and when called halal is 
silent - pniw bom miy war: The early commentaries 
discuss the matter of unfitness resulting from the silence 
of the accused, and there are different explanations with 
halakhic ramifications. Some explain that according to 
the first tanna, his silence is tantamount to an admission 
that the allegation of unfitness is accurate (Rambam; 
Meiri). Some explain that silence is incriminating only 
if there were rumors of flawed lineage surrounding the 
accused and his family; otherwise, his silence proves 
nothing (Ramban; Rashba). The Ra‘avad explains that the 
distinction between screaming and silence was in effect 
only in those generations when the courts would punish 
one who slanders another in this manner. 

Today, however, the opposite is true. Silence in reac- 
tion to an allegation during a quarrel indicates unflawed 
lineage; it is considered admission of flawed lineage 
only if the allegation is leveled not in the context of a 
quarrel. According to these opinions, the matter of one 
who screams in response to allegations of a mamzer 
is irrelevant. The Ramban cites in the name of Rav Hai 
Gaon that there is a variant reading that omits the phrase: 
One who when called mamzer screams. However, others 
hold that confirmation of the allegation is specifically 
with regard to one who when called mamzer screams 
and protests, and when called halal is silent. If one is 
consistently silent in the face of allegations, perhaps he 
is one of those people who never scream, even when 
quarreling with others. 

In tractate Kiddushin, silence is an indication of impec- 
cable lineage. However, one who screams when called 
mamaer indicates that he reacts to and protests false 
allegations. If he is then silent when called halal, that 
confirms the allegation (Ritva; Ran). 


Silence in response to allegations of halal status — 
Son pnw: The significance of silence in the face of alle- 
gations of halal is understood according to those who 
explain that the halal is certain that he is a halal and it 
is everyone else who is uncertain. However, according 
to those opinions who explain that there is an objec- 
tive uncertainty, how can the silence be considered an 
admission if the halal himself is uncertain of his status? 
The Ritva explains that his silence is an admission that 
he is a member of the family with regard to which there 
is uncertainty. 
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The Gemara notes: It is taught in one baraita that Rabbi Yosei 
says: Despite the fact that with silence in response to allegations 
of mamzer one is fit; silence in response to allegations of 
halal renders one unfit. It is taught in another baraita: Despite 
the fact that with silence in response to allegations of halal 
one is fit; silence in response to allegations of mamzer renders 
one unfit. 


The Gemara explains: The contradiction between the baraitot 
is not difficult. This second baraita is the opinion of the first 
tanna in accordance with the opinion of Rabbi Meir, who holds 
that silence in response to allegations of halal does not render 
one unfit. And this first baraita is the opinion of Rabbi Shimon 
ben Elazar in accordance with the opinion of Rabbi Meir, who 
holds that silence in response to allegations of mamzer is moti- 
vated by indifference and does not render him unfit; however, 
silence in response to allegations of halal is an indication that 
the allegations are true and he is unfit. 


MI S H N A Rabbi Yosei said: There was an incident 


involving a young girl who descended 

to fill her jug with water from the spring, and she was raped, 

and the identity of the rapist was unknown. Rabbi Yohanan 

ben Nuri said: If the majority of the people of the city marry 

their daughters to members of the priesthood," this young girl 
may be married to a member of the priesthood. 

Rava said to Rav Nahman: In accor- 


GEMA dance with whose opinion is it that 


Rabbi Yohanan ben Nuri stated his opinion?’ If it is in 
accordance with the opinion of Rabban Gamliel, even in a 
case where the majority of the people are of flawed lineage as 
well, he deems her fit to marry into the priesthood. If it is in 
accordance with the opinion of Rabbi Yehoshua," even in a 
case where the majority of the people are of unflawed lineage, 
he deems her unfit to marry into the priesthood. Rav Nahman 
said to Rava that this is what Rav Yehuda said that Rav said: 


NOTES 


A young girl who descended - nY npi»n: One of the is a tanna, why was it necessary to align his opinion with 
questions raised by the early commentaries is whether the the opinion of one of the tanna‘im? Why not say that his is a 
girl who was raped claims that she is certain that the man third opinion? They answer that his opinion was introduced 
who raped her is of unflawed lineage. The fact is that accord- by means of an incident, and the mishna typically cites inci- 
ing to Rabban Gamliel, her certain claim is part ofthe reason dents in support of what was stated previously. Furthermore, 
that she is not disqualified. Many prove from the formulation were this a third opinion, Rabbi Yosei should have cited it 
of the mishna, where no claim is mentioned, that the girl earlier and stated that there is an opinion that the entire 
made no claim with regard to the identity of the rapist. This matter is dependent on the question whether the majority 
is underscored by the fact that the mishna is referring to ofthe people are of flawed or unflawed lineage (Rabbi Yosef 


a young girl and by the fact that the incident transpired 
among the wagons (see 15a) where there are many strangers 
whose lineage is unknown (Ramban; Ritva). 


If the majority of the people of the city marry their daugh- 


iGash; Ritva). 


If it is in accordance with the opinion of Rabbi Yehoshua — 
ywi aN: The conclusion of the Jerusalem Talmud differs 
rom the Gemara here. There it is stated that the statement 


ters to members of the priesthood — VYT wax 3 OX of Rabbi Yohanan ben Nuri is in accordance with the opin- 


aaa pew: Rashi writes that this means simply that most 


ion of Rabbi Yehoshua. The reason that Rabbi Yohanan ben 
uri rules that she is fit to marry into the priesthood is that 


of the people in the city are of unflawed lineage and could 
marry their daughters to priests. Others explain that it means 
that most of the residents in fact marry their daughters to 
priests (geonim). 


In accordance with whose opinion is it that Rabbi Yoha- 
nan ben Nuri stated his opinion — jx23 WK TMA prina: 
The early commentaries ask: Since Rabbi Yohanan ben Nuri 


she was raped. Rabbi Yehoshua deems her unfit because 
her presumptive status of fitness is compromised by her 
volitional promiscuity. However, one who is raped does not 
ose her presumptive status of fitness. That status together 
with the majority of people of unflawed lineage in her 
proximity is sufficient to render her fit to marry into the 
priesthood. 
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The incident transpired among the wagons [keronot]'" in the 
marketplace of Tzippori® on the market day, and this halakha is in 
accordance with the statement of Rabbi Ami, as Rabbi Ami said: 
And this is the ruling only in a case where there was a contingent 
of men of unflawed lineage passing there." Due to the fact that 
both the lineage of the majority of the people of the city where the 
girl was raped and the lineage of the majority of the passersby is 
unflawed, the rape is attributed to a man of unflawed lineage. And 
this ruling is in accordance with the statement of Rabbi Yannai, 
as Rabbi Yannai said: If she engaged in intercourse in the wagons, 
she is fit to marry a member of the priesthood. 


The Gemara asks: Does it enter your mind to say that the woman 
was raped in the wagons, in the crowded area of the marketplace 
where business is conducted? Rather, Rabbi Yannai is saying 
that if she was forced to engage in intercourse at the time of the 
wagons, i.e., when the convoys pass, she is fit to marry a member 
of the priesthood. However, if one individual, whose lineage 
is unknown, left Tzippori‘ and engaged in intercourse with a 
woman, the child is a shetuki and deemed unfit to marry into the 
priesthood even though the majority of the inhabitants of city 
are of unflawed lineage. 


The Gemara notes: That is similar to this statement that when 
Rav Dimi came from Eretz Yisrael to Babylonia, Ze’eiri said 
that Rabbi Hanina said, and some say directly that Zeeiri 
said that Rabbi Hanina said: One follows the flawed lineage of 
the majority of the people in the city and one does not follow 
the unflawed lineage of the majority of the traveling contingent, 
and the woman who engaged in intercourse with a member of the 
itinerant contingent is deemed unfit to marry into the priesthood. 


The Gemara asks: On the contrary [kelapei layya],' the opposite 
is logical. These members of the contingent are moving, and in 
that case the principle is that one follows the majority. And these 
people of the city are fixed and standing in one place, and in 
that case the principle is that even if the lineage of the majority is 
unflawed, the uncertainty is treated as if it were equally balanced. 


NOTES 


Among the wagons — niaitja: Most commentaries explain 
that the reference here is to wagons that travel from place to 
place. Others explain that the reference is to the place where 
the wagons stop and sell their merchandise, i.e., the marketplace 
(Talmidei Rabbeinu Yona). 


And this is where there was a contingent of men of unflawed 
lineage passing there — pws DTN 32a by TD ATW KIT 
ow) Mai: There are different opinions regarding the con- 
nection of this matter to the dispute between Rabban Gamliel 
and Rabbi Yehoshua, leading to different halakhic conclusions. 
According to Rashi, this is in accordance with the opinion of 
Rabbi Yehoshua; however, he does not explain what Rabban 
Gamliel would hold in this case. The Ritva explains that according 
to Rashi, Rabban Gamliel holds that two majorities are no more 
effective than one, just as he holds that a compound uncertainty 


is insignificant when the woman's claim is certain. According 
to most commentaries, there is no dispute between Rabban 
Gamliel and Rabbi Yehoshua in this case. 

Rabbeinu Zerahya HaLevi understands Rashi's opinion dif- 
ferently. He explains that this entire discussion is conducted 
according to the opinion of Rabbi Yehoshua; however, Rabban 
Gamliel does not require two majorities at all. See the Ramban 
in Milhamot Hashem with the Ra‘avad, both of whom reject 
that opinion. 


However if one left Tzippori — 199% INK WPS bay: Most of 
the early commentaries hold that this ordinance requiring two 
majorities is universally applied. Therefore, even if it is known that 
the man with whom she engaged in intercourse was from the 
city, in the absence of a second majority the child is of flawed 
lineage. The Meiri disagrees and holds that in this case one major- 
ity is sufficient. 


LANGUAGE 


Wagons [keronot] - niin: From the Latin carrum, and 
perhaps the Greek xáppov, karron, meaning carriage 
or wagon. In the Jerusalem Talmud, the phrase kerona 
shel Tzippori appears, which based on context is from the 
Greek kpryvn, kréné, meaning spring or well. According to 
that understanding, the reference would be to the spring 
in Tzippori, corresponding to the mishna that is referring 
to a young girl who descended to the spring. 


On the contrary [kelapei layya] - x 33: This expres- 
sion is employed in response to a statement that seems 
contrary to reason. Some say it is a variation of the phrase 
kelapei lean, meaning: Toward where are you going? 
Shouldn't you be going in the opposite direction? Some 
explain it as a contraction of kelapei alya, meaning toward 
the tail, evoking the image of riding a horse facing the tail. 
That too is contrary to reason. 


BACKGROUND 

Tzippori - »15°¥: Tzippori was a large town in the Upper 
Galilee and the perennial rival of Tiberias for recognition as 
the religious capital of Galilee. During the Second Temple 
period it enjoyed special status among the towns of the 
Galilee because of its large and learned Jewish commu- 
nity. Among the tanna‘im who lived there were Rabbi 
Yohanan ben Nuri, Rabbi Halafta, and his renowned son 
Rabbi Yosei. 

Rabbi Yehuda HaNasi moved to Tzippori toward the 
end of his life, and it was the seat of the Sanhedrin for 
approximately one generation. Rabbi Yehuda HaNasi’s 
leading disciples lived in Tzippori: Rabbi Yishmael, son of 
Rabbi Yosei; Rabban Gamliel, son of Rabbi Yehuda HaNasi, 
who later succeeded his father as Nasi; his brother Rabbi 
Shimon; Rabbi Hanina bar Hama, who later headed the 
Tzippori yeshiva; and Rabbi Yannai. Even after the Sanhed- 
rin moved to Tiberias, Torah scholars continued to live in 
Tzippori, among them the prominent amora’im of Eretz 
Yisrael, Rabbi Hanina of Tzippori and Rabbi Mana. 


Ruins at Tzippori 
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NOTES 


Rather, one follows the lineage of the majority of the 
city - Yyy at ans padi xbre: The Rashba notes that the 
language used here appears to indicate that the majority of 
the city is the primary consideration. However, it is clear from 
the context that this is not the case, as the majority of the city 
is a fixed majority. Therefore, in order to reconcile the sources, 
he explains that although the majority of the city is not as 
significant as the majority of the contingent, it is required in 
support of the majority of the contingent. 


A decree not to follow the majority of the contingent — nya 
m» Di7: The Ritva explains that although the fundamental 
halakhain this case is a decree, the second decree is not issued 
to prevent violation of the first, as both were issued as one 
decree. In terms of the halakhic ruling, in the Penei Yehoshua it 
is explained based on the Beit Shmuel that ultimately, the final 
conclusion of the Gemara is that this is not a decree. Rather, 
there is a special ordinance instituted by the Sages to require 
two majorities in cases relating to lineage. The practical hala- 
khic difference would be in a case where all the people in the 
city are of unflawed lineage. In that case the decree would not 
be relevant, even if it is a case where the residents of the city 
are fixed (see Rashash). 


Any item that is separated is separated from the majority - 
wp KIN WDT bs: The early commentaries explain, and 
thereby resolve a related contradiction in tractate Kinnim, that 
even though those separated from the majority ultimately 
returned to their original fixed state, as the man with whom 
she engaged in intercourse ultimately went home, the deter- 
mining moment is when the incident took place (Rosh). 


The decree is necessary only due to a case where she went — 
DK Kby XPT NDIY xb: There is a variant reading: There are 

cases where she went. There is a significant difference between 

the two versions. According to the version in the Gemara, two 

majorities are required only in a case where it is clear that she 

went to them. According to the variant reading (Rashi; Yam shel 

Shlomo), the very concern that perhaps she went to them is 

sufficient for the decree to be issued, and the decree is in effect 
even in cases where it is unclear whether or not she went to 

hem (see Beit Yosef). 


Nine stores — nihan yw: The distinction here is between fixed 
ems and items that are not fixed. Rabbeinu Hananel explains 
at one does not follow the majority of kosher stores because 
he price of non-kosher meat is lower and therefore the likeli- 
hood that he bought meat in the non-kosher store is greater. 
Some ask: Even in the case of meat that was found, presumably 
e meat fell from someone who had purchased it in one of the 
stores. Why, then, isn't the ruling that it is an equally balanced 
uncertainty? They answer that the determining moment is the 
moment that the uncertainty developed. When the question 
with regard to its status was raised, the item was not fixed 
(Shita Mekubbetzet). 
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Rather, this is what Rabbi Yannai is saying: One follows the 
lineage of the majority of the city," and that is specifically in a 
case where there is a majority of men of unflawed lineage in 
the passing contingent" together with the city’s unflawed major- 
ity. In that case, from both perspectives the intercourse can be 
attributed to a man of unflawed lineage. However, neither does 
one follow the unflawed lineage of the majority of the city alone, 
nor does he follow the unflawed lineage of the majority of the 
contingent alone. What is the reason that one does not follow 
the lineage of the majority of the moving contingent? It is because 
the Sages issued a decree not to follow the majority of the 
contingent" due to the majority of the city, where one does 
not follow the majority. 


The Gemara asks: But aren't there cases where one follows the 

majority of the city as well, as, if one of the residents of the city 
goes out of the city to her and rapes her, the principle is: The legal 

status of any item that is separated from the group is that of one 

separated from the majority?" Therefore, there is no reason to 

issue a decree. The Gemara answers: The decree is necessary only 
due to a case where she went" into the city to them, in which case 

the rapist is an indistinguishable member ofa fixed set, and Rabbi 

Zeira said: The legal status of uncertainty with regard to any item 

fixed in its place is that of an uncertainty that is equally balanced, 
and one does not follow the majority. 


The Gemara questions the statement of Rabbi Ami: And do we 
require two majorities to overcome the minority? Isn’t it taught 
in a baraita: With regard to nine stores" in a city, all of which sell 
kosher meat from a slaughtered animal," and one other store that 
sells meat from unslaughtered animal carcasses, and a person 
bought meat from one of the stores and he does not know from 
which store he bought the meat, in this case of uncertainty, the 
meat is prohibited. The legal status of uncertainty with regard to 
any item fixed in its place is that of an uncertainty that is equally 
balanced, and one does not follow the majority. This baraita 
continues: And in the case of meat found in the street, outside 
the stores, follow the majority" of stores that sell kosher meat. 
In other words, the meat is kosher. 


HALAKHA 


A majority of the city and a majority of the contingent - 
mw AHN Yy Ais: With regard to an unmarried woman who 
engaged in intercourse, even if she became pregnant, and 
she claims that the man is of unflawed lineage, her claim is 
accepted and she and her daughter are both fit to marry into 
the priesthood. That is the halakha, provided the majority of 
the passersby are of unflawed lineage and the majority of the 
residents of the city from which the passersby came are of 
unflawed lineage. The Sages established a higher standard 
with regard to lineage, requiring two majorities. 

If there was only one majority, either of the city or of the 
passersby, she may not marry a priest. However, if she went 
ahead and married a priest, even if there was a majority of 
people of flawed lineage, they may remain married (Rambam). 
If she does not claim that the man was of unflawed lineage, 
e.g., she did not know his identity, some say that according 
to the Rambam, unless there are two majorities, she may not 
marry a priest ab initio, and if she does, they may not remain 
married (Maggid Mishne; see Ramban; Rashba; Ran). 

Others hold that according to the Rambam, even if there 
are two majorities, she may not marry a priest ab initio (Beit 
Yosef). Others hold that if she claims that she is certain that the 
man was of unflawed lineage she may marry a priest ab initio 
even if there is only one majority. Furthermore, even if there 


is a majority of people of unflawed lineage, she may remain 
married after the fact (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 18:13-14; Shulhan Arukh, Even HaEzer 6:17). 


Nine stores all of which sell meat from a slaughtered 
animal — nbinw wa niin te nian ywn: If the major- 
ity of stores in the city sell kosher meat and a minority of 
stores sell non-kosher meat, and a person entered one of the 
stores and purchased meat and does not know which store 
he entered, since it is a fixed majority, its legal status is that of 
a balanced uncertainty and the meat is forbidden (Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 8:11; Shulhan Arukh, 
Yoreh Dea 10:3). 


And in the case of meat found outside follow the majority — 
iT Ms pi Y2: With regard to one who finds meat in 
the “marketplace or in the possession of a gentile, one follows 
the majority; if the majority of stores sell kosher meat, the 
meat is permitted by Torah law. However, the Sages prohib- 
ited all meat that is found and all meat that was out of the 
sight of Jews even if all those who slaughter and sell meat 
are Jewish, unless it is clear that it is kosher (Rambam Sefer 
Kedusha, Hilkhot Ma‘akhalot Assurot 8:11; Shulhan Arukh, Yoreh 
Dea 631, 110:3). 
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And if you would say that one follows the majority only in a case 
where the gates of the city are unlocked, where the meat could 
have come to the city from the majority of kosher meat outside 
the city and only by combining that majority with the majority of 
kosher meat stores inside the city, creating two majorities, is the 
meat ruled kosher; but didn’t Rabbi Zeira say: Even if the city 
gates are locked, one follows the majority and the meat is kosher 
even without a double majority? The Gemara answers: The Sages 
require two majorities only in cases such as establishing the identity 
of the child’s father, because they established a higher standard 
with regard to matters of lineage. However, in other cases, e.g., 
concerning kosher meat, a single majority is sufficient. 


§ In terms of the matter itself, Rabbi Zeira said: The legal status 
of uncertainty with regard to any item fixed in its place is that of an 
uncertainty that is equally balanced, both when it leads to leniency, 
e.g., in a case where, were one to follow the majority, the ruling 
would be stringent, and when it leads to stringency, e.g., in a case 
where, were one to follow the majority, the ruling would be lenient. 


The Gemara asks: From where does Rabbi Zeira learn that the 
legal status of uncertainty with regard to any item fixed in its place 
is that of an uncertainty that is equally balanced, both when it leads 
to leniency and when it leads to stringency? If we say that it is 
derived from the case of nine stores in a city, all of which sell 
kosher meat from a slaughtered animal, and one other store that 
sells meat from unslaughtered animal carcasses, and a person 
bought meat from one of the stores and he does not know from 
which store he bought the meat, in this case of uncertainty the 
meat is prohibited. And in the case of meat found in the street, 
outside the stores, follow the majority of stores that sell kosher 
meat, and therefore the meat would be kosher. There, in the first 
case, ruling it an equally balanced uncertainty is a stringency, as 
there is a majority of kosher stores. 


Rather, Rabbi Zeira learns that halakha from a different baraita. If 
there were nine frogs, which is a creeping animal that does not 
impart ritual impurity while alive or when dead, and one ritually 
impure creeping animal," whose carcass imparts ritual impurity, 
among them, and a person touched one of the ten creatures, and 
he does not know which of them he touched, in this case of uncer- 
tainty the person is ritually impure. There too, ruling it an equally 
balanced uncertainty is a stringency, as the majority of the creeping 
animals do not impart impurity. 


Rather, Rabbi Zeira learns that halakha from the continuation of 
that baraita. If there are nine creeping animals, whose carcasses 
impart ritual impurity, and one frog" among them, and a person 
touched one of them, and he does not know which of them he 
touched, if it was in the private domain, in this case of uncertainty 
the person is ritually impure, as all cases of uncertainty with regard 
to ritual impurity are ruled impure in the private domain. This is 
derived from the case of sota. However, in the public domain, in 
that case of uncertainty the person is ritually pure." Although 
contact with a creeping animal from the majority would render him 
ritually impure, since the uncertainty is with regard to a fixed group, 
its legal status is that of an equally balanced uncertainty, and in the 
public domain he is ritually pure. Rabbi Zeira learns that halakha 
from this case of leniency. 


NOTES 


In the public domain, in that case of uncertainty the person is 
ritually pure — ity iad DATA Mw 7A: The distinction between 
the private and public domains with regard to uncertain ritual 
impurity is derived from the case of sota, as the halakha is that she 
is forbidden to her husband in a case of uncertainty and her status 
is expressed in the Torah in terms of ritual impurity. Just as in the 
case of sota the uncertainty developed when the woman entered 
into seclusion with the man with whom her husband warned her 


not to seclude herself, which was clearly in the private and not the 
public domain, so too in a case of uncertain ritual impurity, the 
person is deemed impure only in the private domain. 

Additional details are also derived from sota, e.g., the distinc- 
tion between an item that does not have knowledge to be asked, 
which is deemed ritually pure in a case of uncertainty, and an 
item that has knowledge to be asked, which is deemed ritually 
impure in that case. 


HALAKHA 

Nine frogs and one creeping animal - Dy D¥ YWA 
Nx YW: If there were nine frogs and one ritually 
impure creeping animal among them in the private 
domain, and a person touched one of them but he 
does not know which, he is ritually impure, as uncertain 
ritual impurity in the private domain is ritually impure 
(Rambam Sefer Tahara, Hilkhot Avot HaTumot 18:2). 


Nine creeping animals and one frog - DSW mywn 
‘Inte yTy: If there were nine creeping animals and one 
frog among them in the private domain, and a person 
touched one of them and he does not know which, he is 
ritually impure, as uncertain ritual impurity in the private 
domain is ritually impure. However, in the public domain 
he is ritually pure, because the legal status of a fixed 
majority is that of an equally balanced uncertainty, and 
uncertain ritual impurity in the public domain is ritually 
pure (Rambam Sefer Tahara, Hilkhot Avot HaTumot 18:2). 


BACKGROUND 

Creeping animal - yw: Generally, this term includes 
rodents, lizards, insects, and any other small creature 
that crawls. Ritual impurity is imparted by the carcasses 
of the eight creeping animals enumerated in Leviticus 
(11:29-37), and the Talmud often refers to these eight 
creatures with the unmodified term creeping animal. 
The Sages stated that since the smallest of these eight 
animals was at least the size of a lentil-bulk at birth, one 
contracts ritual impurity only through contact with a 
portion of the carcass of a creeping animal no smaller 
than a lentil-bulk. Moreover, one is liable to receive 
lashes for eating a lentil-bulk of a creeping animal. 
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HALAKHA =—W¥——————— 
Only in a case where he intends to kill him - b PID w: 
One who intended to kill one person but killed another is 
exempt from court-imposed execution, from payment, and 
from exile. Therefore, one who throws a stone into a crowd 
and kills one of those present is exempt, even if the crowd 
consisted only of Jews. 

The Ra'avad wonders why the Rambam ruled in accor- 
dance with the opinion of Rabbi Shimon, which is an indi- 
vidual opinion. Some explain that the ruling of the Rambam 
is not in accordance with the opinion of Rabbi Shimon. 
Rather, it is in accordance with the opinion of the Sages of the 
school of Hizkiyya (38a), as the discourse in the Gemara is 
according to his opinion (Migdal Oz; Kesef Mishne). The sec- 
ond explanation in the Kesef Mishne says that the Rambam 
holds in accordance with the opinion of the Rabbis, and the 
reason the murderer is exempt is due to the lack of fore- 
warning (Rambam Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 
HaNefesh 4:1). 
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After citing a tannaitic source for Rabbi Zeira’s opinion, the Gemara 
asks: And from where in the Torah do we derive that the legal 
status of any item fixed in its place is like that ofan uncertainty that 
is equally balanced, both when it leads to leniency and when it 
leads to stringency? It is derived from the verse that states with 
regard to a murderer: “And lie in wait for him, and rise up against 
him” (Deuteronomy 19:11), indicating that one is liable only in a 
case where he intends to kill him." One who intended to kill one 
person and inadvertently killed another is exempt from punish- 
ment. And how do the Rabbis, who hold that one is liable in that 
case, interpret that verse? The Sages of the school of Rabbi Yannai 
say: It excludes the case of one who throws a stone into a crowd 
and did not intend to kill a specific person. 


The Gemara asks: What are the circumstances of the case where 
he threw the stone and is exempt? If we say that there are nine 
gentiles in the crowd and one Jew among them, even without the 
verse, let him derive the exemption from the fact that they are a 
majority of gentiles. Alternatively, even if we say that half of 
the ten people are considered gentiles and half are considered 
Jews, let him derive the exemption from the principle: In a case of 
uncertainty concerning a life-threatening situation, the halakha 
is lenient. 


The Gemara answers: No, the verse is necessary only in a case 
where there are nine Jews and one gentile among them. Were the 
ruling to follow the majority the one who threw the stone would 
be liable. But in that case, because the gentile is fixed among them, 
and the legal status of any item fixed in its place is like that of an 
uncertainty that is equally balanced, he is exempt, based on the 
principle: In a case of uncertainty concerning a life-threatening 
situation, the halakha is lenient. Apparently, even in cases of Torah 
law in which the result would be a leniency, i.e., exemption from 
the death penalty for murder, the legal status of any item fixed in 
its place is like that of an uncertainty that is equally balanced. 


§ With regard to the matter of following the majority in cases of 
lineage, it was stated that there is an amoraic dispute: Rav Hiyya 
bar Ashi said that Rav said: The halakha is in accordance with 
the opinion of Rabbi Yosei in the mishna, and it is permitted for 
the young girl who was raped to marry a priest. And Rav Hanan 
bar Rava said that Rav said: That was a provisional edict" issued 
in exigent circumstances. However, typically, with regard to matters 
of lineage two majorities are required. 


Rav Yirmeya raised an objection to the ruling of Rav Hiyya 
bar Ashi, who apparently ruled that even in cases where there 
is one majority the halakha is in accordance with the opinion 
of Rabbi Yosei: And in matters of lineage, do we not require 
two majorities, a majority of the city’s inhabitants and a major- 
ity of the passing contingent? But didn’t we learn in a mishna 
(Makhshirin 2:7): 


NOTES 


Only in a case where he intends to kill him - b Pome w: 
According to Rabbi Shimon, one is liable to be executed for 
murder only if he intended to murder a specific individual. 
This is consistent with Rabbi Shimon's opinion in many areas 
of halakha; an action is significant only if the result reflects the 
perpetrator's specific intent. Even according to the opinion of 
the Rabbis, who hold that one can be liable even if the action 
does not reflect his specific intent, the question is raised: How 
can the murderer be executed? Even if he was forewarned, 
wasn't the forewarning an uncertain forewarning, which is 
ineffective? The commentaries answer: Since it is possible to 


forewarn the murderer with regard to both individuals present, 
it is no longer considered an uncertain forewarning (Shita 
Mekubbetzet). 


That was a provisional edict - An myw ngin: The simple 
understanding is that the provisional edict was to be lenient; 
the Sages issued the edict due to reasons for leniency that 
existed at that time (see Rashi). However, early commentaries 
commented that the term provisional edict could be under- 
stood in various ways. Some explained that the edict was to be 
stringent and require two majorities (see Shita Mekubbetzet). 
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If there is a city in which both Jews and gentiles reside, and one 
found an unidentified, abandoned baby in the city," if there is a 
majority of gentiles in the city the baby is deemed a gentile; if there 
is a majority of Jews in the city the baby is deemed a Jew. If half the 
population is gentile and half Jewish, the baby is deemed a Jew. 


And Rav said with regard to this mishna: The Sages taught that if 
there is a majority of Jews in the city the baby is deemed a Jew only 
with regard to sustaining him;“" however, with regard to lineage, 
e.g., marrying him to a Jewish woman, no, he is not deemed a Jew 
based on the majority and would require conversion. And Shmuel 
said: It was taught that he is deemed a Jew in order to create an 
opening in a heap of debris on his behalf on Shabbat, i.e., desecrat- 
ing Shabbat in order to save his life. Apparently, contrary to the ruling 
of Rav Hiyya bar Ashi, Rav holds that a single majority is insufficient 
to deem him Jewish in matters of lineage. 


The Gemara answers: Rav Yirmeya overlooked that which Rav 
Yehuda said that Rav said with regard to the mishna: The incident 
of the rape of the young girl transpired among the wagons in the 
marketplace of Tzippori, and there were two majorities; the majority 
of the inhabitants of the city and the majority of the passing contin- 
gent. Therefore, when Rav Hiyya bar Ashi ruled that the halakha is 
in accordance with the opinion of Rabbi Yosei, i.e., that the young 
girl may marry a priest, it was in a case of two majorities. 


The Gemara asks: And if the case in the mishna is one of two 
majorities, according to Rav Hanan bar Rava who said in the name 
of Rav: That was a provisional edict issued in exigent circumstances, 
meaning that two majorities were required in that case but typically 
one majority is sufficient, it is difficult. Didn’t Rav say that in matters 
of lineage one majority is insufficient? The Gemara answers: That 
is not difficult. The one who teaches this, that the ruling in our 
mishna was a provisional edict, does not teach that" statement 
that Rav Yehuda said that Rav said that the incident took place 
among the wagons in the marketplace of Tzippori. Rather, he holds 
that there was a single majority and nevertheless, due to exigent 
circumstances, the girl was permitted to marry into the priesthood, 
although generally two majorities are required in cases of lineage. 


§ Apropos the case of the abandoned baby, the Gemara analyzes the 
matter itself: If there is a city in which both Jews and gentiles reside, 
and one found an unidentified, abandoned baby in the city, if there 
is a majority of gentiles in the city the baby is deemed a gentile. If 
there is a majority of Jews in the city the baby is deemed a Jew. If 
half the population is gentile and half Jewish, the baby is deemed a 
Jew. Rav said: The Sages taught that the baby is deemed a Jew only 
with regard to sustaining him; however, with regard to lineage, no." 
And Shmuel said: It was taught that he is deemed a Jew in order to 
create an opening in a heap of debris on his behalf on Shabbat. 


HALAKHA 


To sustaining him - inom: The legal status of an abandoned 
baby found in a city with a Jewish majority is that of a Jew 
in terms of sustaining him. Likewise, if half the population is 
Jewish and half is gentile, there is a mitzva to sustain the baby 
(Rambam). The Rema writes that there are those who say that 
there is a mitzva to sustain him only if there is a Jewish majority 
(Rashi; Tosafot). The dispute is whether Rav’s statement in the 
Gemara addresses the first halakha cited in the mishna or the 
second one (Vilna Gaon; Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 15:26; Shulhan Arukh, Even HaEzer 4:34). 


However, with regard to lineage, no - x pon bax: The 
egal status of an abandoned baby found in a city with a popu- 
ation of Jews and gentiles, even if there is a Jewish majority, 
is that of a gentile whose status is uncertain with regard to 
his lineage. If, after reaching majority, he betrothed a Jewish 
woman, if he seeks to divorce her he may do so only by giving 
her a bill of divorce due to that uncertainty, in accordance with 
he statement of Rav. If he was immersed and converted by the 
court, or if he himself converted, when he reaches majority his 
egal status is that of a foundling, and his conversion is effec- 
ive only in the sense that he is no longer considered a gentile 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:25-26; Shulhan 
Arukh, Even HaEzer 4:33). 


NOTES 


One found an unidentified abandoned baby in the city - 
un piva ma xxi: The commentaries ask: Why not resolve 

the problem by immersing the child for the purpose of 
conversion? In that way he will grow among the Jews and 

his legal status will be that of a full-fledged Jew. Several 

explanations were suggested. According to the opinion that 
the court converts only a minor who initiates the conversion 

or who is brought by his parents, in this case conversion is 

impossible. According to the opinion that the court can initi- 
ate conversion, since upon reaching majority the convert 
can reconsider his conversion, the conversion does not solve 

the problem (Shita Mekubbetzet). 


To sustaining him - innn: Although it is possible to 
explain that the term: To sustaining him [/ehahayoto], means 
saving his life according to Rav, who agrees with Shmuel, the 
language and context indicate that this was not his inten- 
tion. Based on this understanding, there is a novel element 
in Rav's opinion that a Jew is required not merely to save 
his life but even to tend to his daily needs. There is a novel 
element in the opinion of Shmuel as well: One may save his 
life even if it involves desecrating Shabbat. 


The one who teaches this does not teach that — an K2 
nian xb tit: Rabbeinu Hananel and Rabbi Zerahya Hal- 
evi explain: That which Rav Hanan does not teach is the 
segment of Rav’s statement: However, with regard to lineage, 
no. Most of the early commentaries reject that explanation 
(Tosafot; Ramban; Rashba). Most commentaries agree with 
Rashi, who explains that Rav Hanan does not teach the state- 
ment cited in the name of Rav that the incident transpired 
among the wagons of Tzippori. Although that explanation 
is somewhat problematic as well, as it is difficult to say that 
their dispute is with regard to the details of an incident that 
transpired, most early commentaries accept it. 
The Ramban in Milhamot Hashem cites a third approach: 
This halakha was not taught in reference to the case of an 
abandoned baby that was found. Rather, a question was 
raised from the statement of Rav Yehuda in the name of 
Rav, who requires two majorities, on the statement of Rav 
Hanan. The Gemara answers that there are two traditions 
cited in the name of Rav. Early commentaries noted that the 
expression: The one who teaches this does not teach that, is 
not typically employed to describe a dispute between two 
opinions. Rather, it is employed to describe two statements 
that are redundant or inconsistent in their formulation. 
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HALAKHA 


To create an opening in a heap of debris on his behalf - 
ban ms voy mpd: One may create an opening in a heap of 
debris on Shabbat on behalf of an abandoned baby found 
in a city in which half the population is Jewish and half is 
gentile. However, if there is a gentile majority in the city one 
may not desecrate Shabbat on his behalf. This is the ruling 
of the Rambam, who holds that Rav and Shmuel disagree 
about this matter, and the ruling in disputes between Rav 
and Shmuel is in accordance with the opinion of Rav in 
ritual matters. 

The Rambam, in his responsa to the Sages of Lunel, cites 
proof from the related discourse in tractate Yoma (84b-85a). 
The Rema cites the opinion of the Jur based on the Ramban 
and the Rashba, which agrees with the opinions of Rashi 
and Tosafot, that even in a city with a gentile majority one 
may create an opening in a heap of debris on Shabbat 
on behalf of an abandoned baby that was found. This is 
because they hold that Rav and Shmuel did not disagree 
about this matter (Vilna Gaon; Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 15:26 and Sefer Zemanim, Hilkhot Shabbat 
2:21; Shulhan Arukh, Even HaEzer 4:34). 


To feed the baby animal carcasses — niba Dx: The 
legal status of an abandoned baby found in a city with a 
gentile majority is that of a gentile, and one may feed him 
foods forbidden to Jews, in accordance with the opinion of 
Rav Pappa (Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:26; 
Shulhan Arukh, Even HaEzer 4:34). 


To return lost property to him - nPI% b v: The legal 
status of an abandoned baby foundina city with a Jewish 
majority is that of a Jew, and one who found lost objects 
belonging to him returns them to him, in accordance with 
the opinion of Rav Pappa (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 15:26; Shulhan Arukh, Even HaEzer 4:34). 
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The Gemara asks: And did Shmuel say that? But didn’t Rav Yosef 
say that Rav Yehuda said that Shmuel said: One does not follow 
the majority in matters involving saving a life?" Even if there is the 

slightest concern that the life of a Jew may be in danger, one takes 

all steps necessary to save him, even on Shabbat. Rather, when the 

statement of Shmuel was stated with regard to saving a life it was 

stated concerning the first clause of the mishna: If there is a major- 
ity of gentiles" in the city the baby is deemed a gentile. Shmuel 

said: And with regard to creating an opening in a heap of debris 

on his behalf [lefake‘ah alav et hagal]"" on Shabbat, that is not so. 
Even if there is a gentile majority in the city, one does not follow the 

majority in cases involving the saving of a life. 


The mishna continues: If there is a majority of gentiles the baby is 
deemed a gentile. The Gemara asks: With regard to what halakha 
was this stated? Rav Pappa said: It was stated in order to feed the 
baby animal carcasses," i.e., non-kosher food. 


And it is taught in the mishna: If there is a majority of Jews the baby 
is deemed a Jew. The Gemara asks: With regard to what halakha 
was this stated?" Rav Pappa said: It was stated in order to return 


ITPA 


to a Jew. 


lost property to him,"" 


as one is required to return lost property 


NOTES 


One does not follow the majority in matters involving saving 
a life — ain wo way mp2 prin prs: The reason that one 
does not follow a majority in that case is that once the Gemara 
interpreted the verse: “And he shall live by them” (Leviticus 
18:5) and not that he shall die by them, it means that under no 
circumstances may he be allowed to die. Therefore, in every 
case of uncertainty with regard to saving a life, whether due to 
the situation or due to the identity of the person in danger, one 
must take the minority into consideration and may not act on 
the basis of the majority (Tosafot Yeshanim; Rosh). 


If there is a majority of gentiles - O43 3i ON: Some explain 
that this question is posed specifically according to the opinion 
of Shmuel, as it is possible to say that Rav disagrees with Shmuel 
and holds that in a case where there is a gentile majority one 
does not rescue the person from beneath the debris (Ramban). 
Others disagree, as they maintain that Rav and Shmuel do not 
disagree with regard to that matter. 


To create an opening in a heap of debris on his behalf 
[lefake’ah alav et hagal] - bart mg voy mpab: The root peh, kuf, 
het in this context is employed in the manner that it is employed 
throughout the Talmud, in the sense of observation or examina- 
tion. It refers to opening one’s eyes in order to ascertain whether 
the person under the debris remains alive and to extract him 
from beneath it. Some explain that it refers not to opening 
one's eyes but to creating an opening in the heap to release 
the person who is trapped. 


If there is a majority of Jews...with regard to what halakha 
was this stated - xnaba DDK” a7 ON: Here too, some 
explain that this question is posed specifically according to the 


opinion of Shmuel, who holds that even if there is a gentile 
majority one rescues the person from beneath the debris (Shita 
Mekubbetzet). Others explain that this question is based on the 
previous question: If you say that the halakha is not in accor- 
dance with the opinion of Rav, what is the difference between 
a situation where the population is half Jewish and half gentile, 
and a Jewish majority? 


To return lost property to him - max b in: The com- 
mentaries ask: Why is the case of lost property different from 
the case of damages? The person who found the lost object 
should say to a person with regard to whom there is uncertainty 
whether or not he is a Jew who is seeking to recover the lost 
object: Prove that you are a Jew and take your object. Although 
there is a Jewish majority, it is not effective in removing property 
from the hands of the person possessing it. 

They answer that there is a distinction between damages 
and a lost object. In the case of damages, the victim is seeking 
to receive damages from money that is clearly in the possession 
of the one who caused the damage. In that case the principle is: 
The burden of proof is incumbent upon the claimant. However, 
concerning a lost object, it is not considered completely in the 
possession of the one who found it, and therefore the majority is 
effective in facilitating recovery of the object (Ramban; Rashba). 

Some later commentaries explain that although in a standard 
case of one seeking to exact payment from another, possession 
of the property is the determining factor, in the case of recovery 
of a lost object, since there is a mitzva to return it, the fact that 
the object is in one’s possession does not supersede the mitzva 
to return it. See Tosafot, where this matter is discussed from a 
different perspective. 
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And it is taught in the mishna: If half the population is gentile and 
half Jewish, the baby is deemed a Jew. The Gemara asks: With 
regard to what halakha was this stated? Reish Lakish said: It was 
stated with regard to damages." In terms of payment of damages, 
the courts judge him as a Jew. The Gemara asks: What are the 
circumstances? If we say that our ox, one belonging to a Jew, gored 
his ox, one belonging to a person of uncertain status, and he claims 
that he should be compensated for the damages as a Jew, let the 
owner of the ox that gored say to him: Bring proof that you are a 
Jew, and take payment. Due to the uncertainty surrounding his 
status, he is unable to produce any proof. 


Rather, this halakha is necessary only in a case where his ox gored 
our ox, one belonging to a Jew. In that case, there is no question 
that he pays half the damage, which is the payment when an innoc- 
uous ox belonging to a Jew gores an ox belonging to a Jew. And with 
regard to the other half, which the owner of the gored ox is claiming, 
asserting that this person of uncertain status is a gentile and there- 
fore liable to pay full damages, the owner of the ox that gored can 
say to the claimants:" Bring proof that I am not a Jew and I will 
give you payment of the other half of the damages. It is with regard 
to that case that Reish Lakish ruled that in a case of uncertainty, the 
baby has the presumptive status of a Jew, and it is incumbent upon 
the claimant to prove otherwise. 


HALAKHA 


With regard to damages - pend: In acase where one caused 
damage to a person who was an abandoned baby found ina 
city in which half the population is Jewish and half is gentile, 
or even ina city with a Jewish majority, itis a standard case of 
uncertainty with regard to monetary matters and the burden 
of proof is incumbent upon the claimant. If his innocuous ox 
gored the ox of a full-fledged Jew, he pays half the damage. 
If the Jew wishes to collect the other half he must bring 
proof that the owner of the ox is a gentile. If the innocuous 
ox of a Jew gores his ox, the Jew need not pay him damages, 
because the owner of the gored ox cannot prove that he is 
a Jew (Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:26; Tur, 
Even HaEzer 4:34). 


NOTES 


And with regard to the other half, he can say to the claim- 
ants - any wax sbs TPN: The question is raised: Isn't this a 
case of partial admission in response to a claim, where one 
is obligated to take an oath on the portion of the claim that 
he denies? Based on the principle: One who is obligated 
to take an oath and is unable to take that oath is required 
to pay, since he is unable to take the oath because there is 
uncertainty whether he is Jewish, he should be obligated to 
pay. However, this is not a problem according to the opinion 
that this principle applies only in a case where there is a 
reasonable expectation that he could have known what hap- 
pened but refuses to take an oath; here, therefore, since there 
is no way to ascertain whether he is a Jew or a gentile he is 
not required to pay. Even according to those who say that one 
is required to pay even if he did not take the oath because 
there is no way for him to know what happened, here he is 
not required to take an oath at all, as both the claim of the 
claimant and the claim of the respondent are uncertain (Ritva; 
Shita Mekubbetzet). 
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The Sages designated certain days for marriage because they were assiduous in 
seeing to the well-being of Jewish women and ensuring that the wedding feast be 
appropriately elaborate. They also valued the integrity of marriage by scheduling the 
wedding on a day that would not delay a husband from bringing to court a claim, if 
he suspected his bride was forbidden to him. Throughout later generations as well, 
when a wedding could take place any day of the week, including Friday, one must 
take those two ordinances into account. It is possible to have a wedding on Friday 
due to the halakhic ruling that it is permitted to engage in intercourse with a virgin 
on Shabbat. Since there is sanctity and blessing in the wedding celebration, the Sages 
instituted six special blessings recited whenever and wherever there is a wedding 
celebration. 


With regard to the definition of a virgin in the context of a marriage contract, the 
Sages determined that a woman who never married and whose hymen is intact is a 
virgin. The legal status of a woman who married but did not engage in intercourse, 
or that of a woman whose hymen was ruptured by wood, even though she never 
engaged in intercourse, is that of a non-virgin. The presumptive status of an unmar- 
ried woman with regard to whom there is no information to the contrary is that of 
a virgin, unless she converted, was liberated from slavery, or was redeemed from 
captivity after reaching the age of three. 


The Gemara concluded that a husband who claims that his bride was not a virgin 
is deemed credible unless the bride is in possession of proof that his claim is false. 
However, when there are conflicting claims with regard to the manner in which the 
bride lost her virginity, with the husband claiming that she engaged in licentious 
intercourse or that she deceived him and the bride claiming that the circumstances 
were different, the bride is deemed credible as long as the husband can bring no 
proof to support his claim. 


Just as one relies on the credibility of the bride in this case, so too one relies on her 
credibility with regard to lineage when she claims that she engaged in intercourse 
with a man who does not disqualify her from marrying into the priesthood. Likewise, 
one relies on her credibility to establish the unflawed lineage of an offspring that she 
conceived while single. The Sages imposed strictures with regard to the halakhot of 
lineage, especially when the woman is unable to identify the father of her unborn 
child. In order to establish the unflawed lineage of both mother and child, a double 
majority is required, i.e., a majority of people with unflawed lineage in the place 
where she engaged in intercourse and a majority of people with unflawed lineage in 
the place where she originated. 


Summary of 
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The halakha clearly delineates the parameters of valid testimony. For instance, valid 
testimony requires two valid witnesses, i.e., Jewish males above the age of majority 
who are related neither to one of the litigants nor to each other. Additionally, one is 
not allowed to incriminate himself, although he is permitted to obligate himself to pay 
money by his own admission; and one is not deemed credible to testify about himself. 


However, there are various areas that, by Torah law or by rabbinic ordinance, the 
court deems credible testimony that does not meet all those criteria. The reasons 
vary. There are cases where the court characterizes the statement of the witnesses 
as merely revealing a matter, i.e., revealing a fact that by its very nature would have 
been revealed and publicized. In other cases, the Sages relied on flawed testimony 
because the problem is rabbinic in nature and they determined that in that case, full- 
fledged testimony is not required. Furthermore, there are the cases that constitute 
the bulk of the discussion in this chapter where there is testimony that must either 
be accepted in its entirety or rejected in its entirety. In those cases, e.g., the mouth 
that prohibited is the mouth that permitted, one relies on testimony that would not 
have been accepted in and of itself. 


In this chapter, various topics are discussed, such as the halakhot relating to both 
ritual matters, e.g., lineage, priesthood, ritual purity and impurity; and monetary 
matters, e.g., ratification of documents and repayment of debts, in which one relies 
on the testimony of witnesses with various flaws, and the parameters of their cred- 
ibility in each case are delineated. One of the central topics discussed is the testimony 
of a captive woman. Generally, the assumption is that a woman taken captive is 
likely to be raped by her captors. Since the wife of a priest who was raped, and any 
Jewish woman who engages in intercourse with a gentile, are forbidden to a priest, 
it is prohibited for all women taken captive to marry a priest due to that uncertainty. 
However, since this prohibition is based upon mere suspicion, the Sages rely on 
flawed testimony in order to permit a captive woman to marry a priest. 


These issues constitute the bulk of this chapter, and related topics will be discussed 
in the course of the analysis of its central topics. 
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MI SHN A With regard to a woman who was 


widowed or divorced, and is now 


claiming payment of her marriage contract that is not before 
the court, and she says: You married me as a virgin, who is 
entitled to two hundred dinars, and he says: No; rather, I 
married you as a widow, who is entitled to one hundred dinars, 


RN nibp pbn then, if there are witnesses that she went out of her father’s 
a ` house to her wedding with a hinnuma" or with her hair 
uncovered, in a manner typical of virgins, payment of her 
marriage contract is two hundred dinars. Rabbi Yohanan ben 
Beroka says: Even testimony that there was distribution of 
roasted grain, which was customary at weddings of virgins, 

constitutes proof that she is a virgin. 
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Several disputes between Rabban Gamliel and Rabbi Yehoshua 


KY -pI panh am pasby were cited previously with regard to the credibility accorded 


to the respective claims of parties to a dispute. Based on one 
** of those disputes, the tanna adds: And Rabbi Yehoshua con- 


cedes in a case where one says to another: This field, which 
is currently in my possession, belonged to your father and I 
purchased it from him, that he is deemed credible, and his 
entire claim is accepted. The court accepts not only his admis- 
sion that it once belonged to the other’s father, but also his 
statement that he purchased it. 
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This is so, as the mouth that prohibited, i.e., claimed that the 
field had belonged to the other’s father, is the mouth that 
permitted," i.e., claimed that he purchased the field. Even ifhe 
had not admitted that it had belonged to the other's father, the 


field would have remained in his possession. Therefore, 
his claim is accepted. However, if there are witnesses that 
the field belonged to his father, and the one who has the field 
in his possession says: I purchased it from him, he is not 
deemed credible and his claim is rejected. 


The mouth that prohibited is the mouth that permitted — 
VATE TIT NIT OXY TT: Later commentaries sought to 
clarify whether this principle is an independent legal principle 
or whether it is based on miggo. A miggo is a halakhic argu- 
ment that the ability to make a more advantageous claim grants 
credibility to the claim one actually makes. That the one who 
claimed he owned the field could have opted to remain silent 
but instead admitted that the field was originally not his and 
that he purchased it indicates that he is telling the truth. The 
difference between these two understandings is in a case where 
the two parts of his statement were not stated together. In that 


NOTES 


case, if his credibility is based on miggo, his claim would not 
be accepted, because a miggo cannot be invoked retroactively. 
The simple understanding of the Gemara is that his credibility 
is based on miggo. However, it is apparent from the early com- 
mentaries that they hold that this is an independent principle 
(see Kovetz Shiurim): If one is deemed credible with regard to 
the statement that is contrary to his interests, there is no reason 
not to deem him credible with regard to the statement that 
furthers his interests. This is similar to the reasoning later in the 
Gemara (26b). 


HALAKHA 


If there are witnesses that she went out with a hinnuma — 
KIII NKV DY w OX: A woman claims that she 
was a virgin when she got married and is consequently 
entitled to a marriage contract of two hundred dinars, and 
her husband claims or his heirs claim that she was not a 
virgin and is entitled to a marriage contract of one hundred 
dinars, and the marriage contract was lost or, in keeping 
with local custom, was never written. In such a case, if 
there are witnesses testifying that actions characteristic of 
a virgin's wedding were performed at her wedding, she 
is entitled to a marriage contract of two hundred dinars 
(Rambam Sefer Nashim, Hilkhot Ishut 16:25; Shulhan Arukh, 
Even HaEzer 96:15). 


LANGUAGE 


Hinnuma - sai: Scholars disagree with regard to the 
precise source of this word. Many maintain that it is from 
the Greek bugvatoc, hymenaios, meaning a song sung 
at a wedding, and it is also used as a general term for a 
wedding. Rabbeinu Hananel suggests that its source is the 
Greek évvopog, ennomos, a matter performed according to 
the law (Arukh). Others assert that it is related to the Greek 
dyn, hymen, meaning thin scarf, or a thin membrane 
such as the hymen. 

Based on the dispute cited in the Gemara (17b) with 
regard to the precise meaning of this term, and based on 
the fact that there is a parallel dispute in the Jerusalem 
Talmud, apparently, the term hinnuma does not refer to a 
specific object but rather to a fixed custom or component 
of the wedding of a virgin. 
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HALAKHA 


However if there are no witnesses the husband is deemed 
credible - yon bya oy xD) wit: In a case where the hus- 
band claims that he married his wife with the presumptive 
status of anon-virgin, who is entitled to a marriage contract 
of one hundred dinars, and she claims that she was a virgin 
when they married and is consequently entitled to a mar- 
riage contract of two hundred dinars, and the marriage 
contract was lost or, in keeping with local custom, never 
written, and there are no witnesses, she receives payment of 
one hundred dinars and the husband must take an oath to 
exempt himself from paying the additional sum. According 
to the Rambam it is an oath by Torah law, while according to 
the Ra’avad it is by rabbinic law. The Rema holds that there 
is a distinction between a case where no marriage contract 
was written, when the oath is by rabbinic law, and a case 
where the marriage contract was lost, where the oath is by 
Torah law (Rambam Sefer Nashim, Hilkhot Ishut 16:25; Shulhan 
Arukh, Even HaEzer 96:15). 


NOTES —W—_—_—_- 
And he who asked the question — ab NPN: This expres- 
sion is a common reaction to an answer so obvious that it 
calls into question why the question was asked at all. Some 
suggest that its root is the Hebrew word for teach or instruct 
[yara], and it means: And with regard to the one who taught 
this matter, what does he hold? The Arukh cites the geonim, 
who say that its root is the Hebrew word for mixing [ar] and 
that it means: And the one who mixed these matters and 
taught them, what does he hold? 


92 


KETUBOT : PEREK II: 16A- 40 4774 pip 


XI DIY KYNT KAVY “7d 
pa 1x yon bya- ory xD) 
1287 bobna ap ba Kano 

Dpp VAK K- byes 


x2 DONIDA par xan ax 
Kby ong byts Np xb 
-NNa bax Asia) 133 

wax x) 


NANT 27 NPD AZT 
NANA Dw) 77 P2 KT N 
BF BBY BD — NINEN 


aT ANP Nan A N) 
rN bon PVY K VWI 
Kby wow - mina bya Pal 
bens IBD ye KY AION ON 

mmn pido ywi a- agina 


PPYS NIN MIT 31 MID 1 
RAP PPPS) PK? AK PNP 
INP 


TT NIN NPN PROTI 
Sw sary ma Y ag maya 
PKT D) bS WKD” amt aay 
‘DWI awn ay) bobs a 
Pan xd siping yw STD TN) 
AT NDING ADNA ON YT IN 

Iw pa ADS 


E E M A The Gemara infers: The reason that the 

bride’s claim is accepted is specifically due 
to the fact that there are witnesses that she went out of her father’s 
house to the wedding with a hinnuma. However, if there are no 
witnesses, the husband is deemed credible." Let us say that the 
unattributed ruling that we learned in the mishna is not in accor- 
dance with the opinion of Rabban Gamliel, as, if the ruling was 
according to Rabban Gamliel, didn’t he say that she is deemed 
credible? 


The Gemara answers: Even if you will say that the ruling in the 
mishna is in accordance with the opinion of Rabban Gamliel, 
Rabban Gamliel stated his opinion only there, in a case where the 
claim of the bride is certain and the claim of the groom is uncertain, 
as the groom does not know what actually happened. However, 
here, in a case where the claim of the bride is certain and the claim 
of the groom is also certain, as he is certain that he married her as 
a widow, Rabban Gamliel did not say that her claim is deemed 
credible. 


The Gemara asks: And he who asked the question," why did he ask 
it? The cases are clearly different, as this is a case of a certain claim 
and a certain claim. The Gemara answers: Since most women are 
married as virgins, one might have thought that the legal status in 
this case is like that of a case of a certain claim and an uncertain 
claim, as her claim is supported by a majority of cases. 


And it also stands to reason that the first clause of the mishna is in 

accordance with the opinion of Rabban Gamliel, who concedes that 
without witnesses the womans claim is not deemed credible, despite 

the fact that the case is comparable to one of a certain claim and an 
uncertain claim, as the mishna teaches: And Rabbi Yehoshua con- 
cedes. Granted, if you say that Rabban Gamliel is speaking in the 

first clause of the mishna and he concedes that even though it is 

similar to a case of certain and uncertain, her claim is not accepted, 
it works out well. Rabban Gamliel concedes to Rabbi Yehoshua in 

the first clause of the mishna and the mishna cites a case where 

Rabbi Yehoshua concedes to Rabban Gamliel. However, if you 

say that Rabban Gamliel is not speaking in the first clause of the 

mishna and he does not concede, to whom does Rabbi Yehoshua 

concede in the latter clause? 


The Gemara rejects that proof: Do you think that the statement 
of Rabbi Yehoshua is in reference to a mishna in this chapter? 
Actually, it is in reference to the principle of miggo, and it is in refer- 
ence to the first chapter. Rabbi Yehoshua is saying that although he 
does not accept the claim supported by a miggo in the first chapter, 
here he accepts the claim supported by the principle: The mouth 
that prohibited is the mouth that permitted, which is based on the 
same reasoning as miggo, i.e., the fact that he could have made a more 
advantageous claim lends credibility to the less advantageous claim. 
In this case, he could have remained silent and the field would have 
remained in his possession. If challenged, he could have claimed that 
the field was his. Therefore, his less advantageous claim, that the field 
was not originally his but he purchased it from the father of the 
claimant, is accepted. 


The Gemara elaborates: In reference to which case in the first 
chapter did Rabbi Yehoshua make his statement? If you say that it 
is in reference to this case (13a): If a single woman was pregnant, 
and people said to her: What is the nature of that fetus, and she 
says to them: It is from a man called so-and-so and he is a priest, 
Rabban Gamliel and Rabbi Eliezer say: She is deemed credible, 
and Rabbi Yehoshua says: It is not based on the statement 
emerging from her mouth that we conduct our lives. There, what 
miggo is there lending credibility to her claim? In that case, her 
belly is between her teeth, i.e., her pregnancy is conspicuous, and 
consequently she does not have the option of making the more 
advantageous claim that she did not engage in intercourse. 
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Rather, it is in reference to this case (13a): If people saw 
a woman speaking to one man, and they said to her: What 
is the nature of this man? And she said to them: He is a 
man called so-and-so and he is a priest, Rabban Gamliel 
and Rabbi Eliezer say: She is deemed credible, and Rabbi 
Yehoshua says: It is not on based on the statement emerging 
from her mouth that we conduct our lives. Again this is 
challenged: There, what miggo is there? This works out well 
according to Ze’eiri, who said: What is the meaning of speak- 
ing mentioned in the mishna? It means that she secluded 
herself with a man. In this case there is a miggo. Since, if she 
wished to lie, she could have said: I did not engage in inter- 
course at all, and instead she said: I engaged in intercourse 
with a man of unflawed lineage. Therefore, she is deemed 
credible according to Rabban Gamliel. However, according 
to Rav Asi, who said: What is the meaning of speaking? It 
means that she engaged in intercourse, what miggo is there? 
There was no better claim available to her. 


Rather, it is in reference to this case (13a), where she says: I 
am one whose hymen was ruptured by wood, and the groom 
says: No; rather, you are one who was trampled by a man. 
Rabban Gamliel and Rabbi Eliezer say: She is deemed cred- 
ible, and Rabbi Yehoshua says: It is not on the basis of the 
statement emerging from her mouth that we conduct our 
lives. There, what miggo is there? 


Granted, according to Rabbi Elazar, who said that the bride 
claims that she is entitled to a marriage contract of one hun- 
dred dinars, and the groom claims that she is entitled to noth- 
ing at all, as in that case, there is a miggo. Since, if she wished 
to lie, she could have said: Iam one whose hymen was rup- 
tured by wood under your authority after betrothal, and she 
would have been entitled to two hundred dinars, as she was 
a virgin at betrothal. And therefore, when she says that her 
hymen was already ruptured initially, prior to betrothal, when 
she is entitled to only one hundred dinars, she is deemed 
credible. However, according to Rabbi Yohanan, who said: 
The bride claims that she is entitled to a marriage contract of 
two hundred dinars; and the groom claims that that she is 
entitled to a marriage contract of one hundred dinars, what 
miggo is there? Her claim is the most advantageous claim 
available to her. 


Rather, it is in reference to this case (12b): One who marries 
a woman and did not find her hymen intact, and she says: 
After you betrothed me, I was raped and his field was inun- 
dated, i.e., it is attributable to your own misfortune. And he 
says: No; rather, you were raped before I betrothed you, and 
my transaction was a mistaken transaction. 


Rabban Gamliel and Rabbi Eliezer say: She is deemed cred- 
ible, and Rabbi Yehoshua says: It is not based on the state- 
ment emerging from her mouth that we conduct our lives, 
as, in that case there is a miggo. Since, if she wished to lie, she 

could have said: I am one whose hymen was ruptured by 

wood under your jurisdiction after betrothal, which is a more 

advantageous claim, because she does not thereby disqualify 

herself from marrying into the priesthood. But she said: I 

was raped after betrothal, which is a less advantageous claim, 
because she disqualified herself from the priesthood. There- 
fore, Rabban Gamliel says that she is deemed credible. And 

Rabbi Yehoshua says to Rabban Gamliel: With regard to 

this miggo in the mishna here, I concede to you that the miggo 

is effective. With regard to that miggo there in the first chapter, 
I disagree with you. 
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The Gemara asks: But after all, this is a case of miggo and 
that is a case of miggo. In what way, in the opinion of Rabbi 
Yehoshua, is this miggo different from that miggo? The Gemara 
answers: Here, in the case of contested ownership of the field, 
there is no slaughtered ox before you," i.e., there is no reason 
to question his claim of ownership, as the field is in his 
possession. However, there, in the case of the woman who was 
found not to be a virgin, there is a slaughtered ox before you, 
i.e., there is reason to question her virginity, and it is only in 
response to that question that she makes her claim. Therefore, 
although it is supported by a miggo, Rabbi Yehoshua does not 
accept her claim. 


§ The Gemara resumes discussion of the inference that it 
drew at the outset with regard to witnesses that the bride was 
a virgin. And since the Gemara established earlier that the 
woman's claim is supported by the fact that most women are 
married as virgins, if witnesses did not come, what of it? 
That majority should be sufficient to establish that she married 
as a virgin. Ravina said: It is because there is room to say that 
although most women are married as virgins and a minority 
of women marry as widows or non-virgins, there is an addi- 
tional presumption: The marriage of anyone who is married as 
a virgin generates publicity, 


NOTES 


There is no slaughtered ox before you — 1 vnw WW prs: 
Rashi explains that this means: Just as it would not enter one’s 
mind to ask who slaughtered the ox when there is no slaugh- 
tered ox before him, so too, the case of the disputed field is one 
where it did not enter the mind of the other party to make a 


Others explain, based on the Gemara in tractate Hullin, tha 
the presumptive status of a slaughtered ox that is found is tha 
it was properly slaughtered, although while it is alive, proof mus 
be brought that it was properly slaughtered in order to permi 
its consumption. Similarly, in this case, the facts negate her prior 


claim. However, most early commentaries (Tosafot; Ramban; 
Rashba) reject this explanation, and hold that there it makes 
no difference whether or not the claimant initiated the litiga- 
tion. Instead, they explain the expression as a rhetorical flour- 
ish meaning that the woman is not deemed credible in a case 
where the ox is slaughtered before you, i.e., where the facts are 


indisputable. 
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presumptive status of virginity. The Ba'al HaMaor cites a varian 
reading: There, there is no slaughtered ox before you. Just as the 
presumptive forbidden status of the living animal remains intac 
until proof is brought that it was properly slaughtered, here too, 
the money remains in the possession of the husband until the 
woman brings proof that she was a virgin. 


and with regard to this woman, because her marriage did not 
generate publicity, the effect of the majority is undermined. 


The Gemara asks: If in fact, the marriage of anyone who is 
married as a virgin generates publicity, and the marriage of 
this woman did not generate publicity, when witnesses come, 
what of it? These are false witnesses, as their testimony runs 
counter to the presumption governing all marriages. Rather, 
Ravina said that it is not a universal presumption, but a majority. 
The marriage of most women who are married as virgins 
generates publicity, but for this woman, since her marriage 
did not generate publicity, the effect of the majority is 
undermined. Therefore, the testimony that she went out of 
her father’s house to her wedding with a hinnuma overrides 
the lack of publicity. 
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§ It was stated in the mishna: If there are witnesses that she 
went out of her father’s house to her wedding with a hinnuma, or 
with her hair uncovered, in a manner typical of virgins, payment 
of her marriage contract is two hundred dinars. The Gemara 
asks: And since she collects payment without producing her 
marriage contract, let us be concerned that she might produce 
witnesses in this court and collect payment, and then produce 
her marriage contract in that other court and collect with it 
payment a second time. Rabbi Abbahu said: This indicates that 
one writes a receipt™"® indicating that the woman received pay- 
ment. Were the woman to attempt to collect payment of her 
marriage contract a second time, her husband would produce the 
receipt. Rav Pappa said: We are dealing in the mishna with a 
place where one does not write a marriage contract." It is only 
in a case where there is no concern lest she produce her marriage 
contract that she collects payment based on the testimony of 
witnesses. 


And there are some who teach the dispute between Rabbi 
Abbahu and Rav Pappa with regard to the baraita that says: In a 
case where a woman lost her marriage contract or concealed 
her marriage contract and she claims that she is unable to find 
it; or her marriage contract was burned, and there is no proof 
with regard to the sum to which she is entitled; or practices per- 
formed exclusively at the weddings of virgins were performed at 
her wedding, e.g., people danced before her, or played before 
her, or passed before her a cup of good tidings’ or a cloth of 
virginity; if she has witnesses with regard to any one of these 
practices, her marriage contract is two hundred dinars. 


The Gemara asks: And since she collects payment without 
producing her marriage contract, let us be concerned that she 
might produce witnesses in this court and collect payment, and 
then produce her marriage contract in that other court and 
collect payment with it a second time. Rabbi Abbahu said: This 
indicates that one writes a receipt indicating that the woman 
received payment. Were the woman to attempt to collect payment 
of her marriage contract a second time, her husband would 
produce the receipt. Rav Pappa said: We are dealing in the 
mishna with a place where one does not write a marriage 
contract. 


The Gemara asks: But how could Rav Pappa say that the baraita 
is dealing with a place where one does not write a marriage con- 
tract? Isn’t it taught in that baraita: Ifa woman lost her marriage 
contract? The Gemara answers: The baraita is referring to a case 
where her husband wrote her a marriage contract" contrary to 
the local custom. The Gemara asks: If he wrote her a marriage 
contract, the concern remains that ultimately she will produce 
the marriage contract and collect payment with it a second time. 
The Gemara answers: What is the meaning of lost? The woman 
lost her marriage contract in the fire. In that case, there is no 
longer any concern. 


The Gemara asks: If so, that is the case of: Her marriage contract 
was burned, listed separately in the baraita. And furthermore, 
what is there to say with regard to the case of concealed, where 
the concern that she will collect payment twice remains? And 
furthermore, if burned comes to explain the meaning oflost, why 
do I need the baraita to list the case of lost at all? It would have 
been sufficient for the baraita to mention the case of a burned 
marriage contract. Rather, the meaning of the baraita is: The legal 
status of any case where the woman claims that she lost her 
marriage contract is like that of a case where she concealed it 
before us, and we give her payment of her marriage contract 
only when the witnesses say that her marriage contract was 
burned. Otherwise, even if witnesses testify that the practices 
characteristic of the wedding of a virgin were performed at her 
wedding, she does not collect payment of her marriage contract. 


NOTES 

One writes a receipt - 33W pania: There is a dispute among 
the Sages in a case where the borrower admits his debt and 
comes to pay it, and the lender says that the promissory 
note is not accessible and he cannot return it to the bor- 
rower. Does the borrower pay his debt and receive a receipt 
rom the lender in lieu of the document itself? Those who 
maintain that the borrower need not accept a receipt hold 
hat since he would have to keep the receipt indefinitely, as 
he lender could potentially produce the document and 
claim the debt at any time, it is unreasonable to require 
him to do so. Those who maintain that the borrower mus 
pay his debt and accept a receipt hold that the borrower's 
inconvenience is not a concern, as the verse states: “And 
he borrower is servant to the lender” (Proverbs 22:7), and 
he convenience of the lender takes precedence. The early 
commentaries add that according to the one who maintains 
hat a receipt can serve in lieu of a promissory note, it is no 
restricted merely to loans, but applies to all financial obliga- 
ions recorded in documents, including a marriage contrac 
(Tosafot; Rashba). 


Where her husband wrote her a marriage contract - 2037 

Iwy mtb: The Ramban explains, citing the Ra’avad, that the 
woman admits that although writing a marriage contract 
was not in keeping with local custom, her husband wrote 
her a marriage contract. However, she claims that she lost it. 


HALAKHA 


One writes a receipt - 121 janis: If a debtor comes to pay 
his debt and the creditor claims that he lost the promissory 
note, the debtor must pay his debt, and the creditor writes 

him a receipt. The debtor may not say that he will not pay his 

debt until the promissory note is returned. However, he may 
request that the court issue a general ban of excommunica- 
tion with regard to those who suppress documents and fail 

to return them. Some say that if the creditor admits that the 

document is in his possession but is currently unavailable, 
and he offers to write a receipt, the debtor can refuse to pay 
until the document is returned (Tur). The Rema cites certain 

cases where a receipt is written for part of the sum (Rambam 

Sefer Mishpatim, Hilkhot Malve VeLoveh 23:16; Shulhan Arukh, 
Hoshen Mishpat, 54:2-3). 


With a place where one does not write a marriage con- 
tract — Maina pania pw ofpaa: A woman claims that she 
wasa Virgin when she was married and the man claims that 
she was not, and itis a place where the custom is not to write 
a marriage contract, or the marriage contract was lost. If she 
can bring witnesses who testify that based on the customs 
they witnessed at the wedding she was married as a virgin, 
she receives two hundred dinars (Rambam Sefer Nashim, 
Hilkhot Ishut 16:25; Shulhan Arukh, Even HaEzer 96:15). 


BACKGROUND 

Writing a receipt - 323W NaN: It is a matter of dispute 
whether it is sufficient for the creditor to write a receipt for 
the debtor when a debt is repaid, or whether the creditor 
must return the promissory note to the debtor. The reason 
not to write a receipt is that if the creditor writes one, the 
debtor must keep the receipt forever. If the debtor loses it, 
the creditor could then demand payment again. On the 
other hand, just as when the debtor repays part of the debt, 
the creditor has no alternative other than to write a receipt, 
so too, when the debtor repays the entire debt, the creditor 
may write a receipt. 


Cup of good tidings- way dia: Apparently they would 
pass around this cup after the marriage was consummated 
and it was confirmed that she was a virgin. Therefore it is 
called the cup of good tidings, as it apprises everyone that 
everything is as it should be. 
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BACKGROUND 


The Gemara notes: The one who teaches this dispute between 
Rabbi Abbahu and Rav Pappa with regard to the baraita, all the 
more so would he teach it with regard to the mishna. Applying 
Rav Pappa’s opinion to the mishna does not necessitate the emen- 
dation and reinterpretation necessitated by its application to the 
baraita. However, the one who teaches this dispute with regard 
to the mishna would not teach it then with regard to the baraita, 
in accordance with the difficulty raised there, as the plain mean- 
ing of the baraita is that it is a place where one writes a marriage 
contract. 


With regard to that same passage in the mishna: If there are 
witnesses that she went out of her father’s house to her wedding 
with a hinnuma, or with her hair uncovered, in a manner typical 
of virgins, payment of her marriage contract is two hundred dinars, 
the Gemara asks: But let us be concerned lest she first produce 
witnesses that she went out with a hinnuma, in this court, and 
collect payment, and then produce witnesses that she went out 
with a hinnuma, in that court, and collect payment a second 
time. The Gemara answers: In a place where it is not possible 
to guarantee that she will not collect her marriage contract more 
than once in any other way, certainly we write a receipt, even 
according to the opinion that as a rule, one does not write a receipt. 


§ It is taught in that baraita: Or passed before her a cup of 
good tidings. The Gemara asks: What is a cup of good tidings? 
Rav Adda bar Ahava says: A cup of teruma® wine is passed 
before the virgin bride, meaning that this woman would have 
been eligible to eat teruma had she married a priest. Rav Pappa 
strongly objects to this: Is that to say that a widow does not eat 
teruma if she marries a priest? Clearly she does. Therefore, what 
is the proof from teruma that she is a virgin? Rather, Rav Pappa 
says: The cup of teruma is passed before her to indicate that this 
bride is first, as she has not yet engaged in intercourse, like teruma 
that is the first gift separated from the produce. 


It is taught in a baraita that Rabbi Yehuda says: The custom is 
that one passes a barrel of wine before her. Rav Adda bar Ahava 
said: One passes a sealed barrel of wine before a virgin, and 
one passes an open barrel of wine before a non-virgin. The 
Gemara asks: Why is that necessary? Let us pass the sealed barrel 
before the virgin, and before the non-virgin let us not pass a 
barrel at all. Why is it necessary to publicize the fact that she is 
a non-virgin? The Gemara explains: It is necessary, as, at times 
there could be a case where a non-virgin unilaterally seized two 
hundred dinars as payment for her marriage contract and said: I 
was a virgin, and the fact that they did not pass a sealed barrel 
before me was due to circumstances beyond their control. In 
order to prevent deceit of that kind, an open barrel is passed before 
the non-virgin, so that people will remember that she is not 
a virgin. 


§ The Sages taught: How does one dance before the bride, 
i.e., what does one recite while dancing at her wedding? Beit 
Shammai say: 


Teruma - maA: Whenever the term teruma appears without 
qualification, it is referring to teruma gedola. The Torah com- 
mands that “The first fruit of your grain, of your wine, and of your 
oil” (Deuteronomy 18:4) are to be given to the priest (see also 
Numbers 18:12). The Sages extended the scope of this mitzva, 
which applies only in Eretz Yisrael, to include all produce. After 
the first fruits have been separated, a certain portion of the 
produce must be separated for priests. 

The Torah does not specify the amount of teruma that must 
be separated; one may theoretically fulfill his obligation by 
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giving even a single kernel of grain from an entire crop. The 
Sages established a measure: One-fortieth for a generous gift, 
one-fiftieth for an average gift, and one-sixtieth for a miserly gift. 
One should not separate the other tithes until he has separated 
teruma. 

Teruma is considered sacred and may be eaten only by 
a priest and his household while they are in a state of ritual 
purity (see Leviticus 22:9-15). To emphasize that state of 
ritual purity, the Sages obligated the priests to wash their hands 
before partaking of teruma. This is the source for the practice of 


washing one's hands before eating. A ritually impure priest or a 
non-priest who eats teruma is subject to the penalty of death 
at the hand of Heaven. If teruma becomes ritually impure, it 
may no longer be eaten and must be burned. Nevertheless, 
it remains the property of the priest and he may benefit from 
its burning. 

Nowadays, teruma is not given to priests because they have 
no definite proof of their priestly lineage. Nevertheless, the obli- 
gation to separate teruma remains. However, only a miniscule 
portion of the produce is separated. 
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One recites praise of the bride as she is," emphasizing her good 
qualities. And Beit Hillel say: One recites: A fair and attractive" 
bride." Beit Shammai said to Beit Hillel: In a case where the 
bride was lame or blind, does one say with regard to her: A fair 
and attractive bride? But the Torah states: “Keep you from a 
false matter” (Exodus 23:7). Beit Hillel said to Beit Shammai: 
According to your statement, with regard to one who acquired 
an inferior acquisition from the market, should another praise 
it and enhance its value in his eyes or condemn it and diminish 
its value in his eyes? You must say that he should praise it and 
enhance its value in his eyes and refrain from causing him anguish. 
From here the Sages said: A person’s disposition should always 
be empathetic with mankind, and treat everyone courteously. In 
this case too, once the groom has married his bride, one praises 
her as being fair and attractive. 


When Rav Dimi came from Eretz Yisrael to Babylonia, he said: 
This is what they sing before brides in the West, in Eretz Yisrael: 
No eye shadow, and no rouge, and no braiding of the hair, 
and yet she is comparable to a graceful ibex. The Gemara 
relates: When the Sages ordained Rabbi Zeira, this is what they 
metaphorically sang with regard to him in his praise: No eye 
shadow, and no rouge, and no braiding of the hair, and yet she 
is comparable to a graceful ibex. 


On arelated note, the Gemara relates: When the Sages ordained 
Rabbi Ami and Rabbi Asi, this is what they sang to them: Any- 
one from people of this kind and anyone from people of that 
kind, ordain them for us. Do not ordain for us others, neither 
from those who corrupt [sarmisin]" halakhot, nor from those 
who are worthless [sarmitin]. And some say: Not from those 
who provide only one-fifth [hamisin] of the reason for a halakha, 
and not from those whose knowledge is incomplete [turmisin]. 


The Gemara relates another instance of singing the praise of the 
Sages: When Rabbi Abbahu would come from the academy to 
the house of the emperor,’ the maidservants of the emperor’s 
house would go out to greet him, and this is what they sang to 
him: Master of his people and leader of his nation, candle of 
illumination, blessed is your arrival in peace. 


With regard to the mitzva of bringing joy to the bride and groom, 
the Gemara relates: The Sages said about Rabbi Yehuda bar 
Elai that he would take a myrtle branch and dance before the 
bride, and say: A fair and attractive bride. Rav Shmuel bar Rav 
Yitzhak’ would base his dance on three myrtle branches that he 
would juggle. Rabbi Zeira said: The old man is humiliating us, 
as through his conduct he is demeaning the Torah and the Torah 
scholars. It is further related: When Rav Shmuel bar Rav Yitzhak 
died, a pillar of fire demarcated between him and everyone else, 
and we learn through tradition that a pillar of fire demarcates 
only for either one person in a generation or for two people in 
a generation. 


Rav Shmuel bar Rav Yitzhak - pny? 3174 Dnw a1: A member 
of the second generation of Babylonian amoraʻim, Rav Shmuel 
bar Rav Yitzhak was apparently one of the younger disciples 
of Rav and afterward studied Torah under the tutelage of Rav 


Huna. 


Like many students of Rav Huna, he came to Eretz Yisrael 
and studied Torah from the preeminent Torah luminary of that 
generation, Rabbi Yohanan. He was already middle-aged when 
he arrived there. Although no statements in the name of Rabbi 
Yohanan are cited in the Talmud, he engaged in Torah discourse 


PERSONALITIES 
with the students of Rabbi Yohanan, some of whom cite state- 
ments in his name. His aggadic and halakhic statements are 
cited in both the Babylonian Talmud and the Jerusalem Talmud. 
There is no information as to how he earned his livelihood. In 
terms of his family, it is known that his daughter married Rabbi 
Hoshaya. 

Rav Shmuel bar Rav Yitzhak conducted himself with great 
humility, deferring even to those younger than he. A slightly 
different version of his custom to dance before the bride along 
with the rest of the incident is related in the Jerusalem Talmud. 


NOTES 


The bride as she is - wiw nina 73: Most commentar- 
ies explain as does Tosafot, ‘that as she is means according 
to her good qualities, as every bride has some good 
quality, e.g., beauty, personality, lineage, or wealth, for 
which she is praiseworthy. Others explain that the bride 
as she is means just that, as God created her. It is a neutral 
statement containing no falsehood. 


And attractive — mnom: Rashi and others explain that 
there is a thread of charm drawn over her. This is praise 
not of her spiritual qualities but of her physical beauty, 
which attracts onlookers. That is the meaning of the term 
based on the discussion that follows. 


Sarmisin, etc. — 13) 19279: The meaning of these words 
is not clear even though they all have clearly negative 
connotations. Rashi explains sarmisin as meaning those 
who corrupt halakhot. The geonim explain that sarmisin 
refers to items that are ruined, e.g. a ball of thread that 
became entangled. Rabbeinu Hananel explains that it 
is an abbreviation for the term: Sar hamishim, master of 
fifty, referring to one proficient in only fifty chapters of 
mishna. Apparently, he interprets the term hamisin in a 
similar fashion. 

Rashi explains sarmitin as a variation of the word 
semartutim, meaning rags. Others cite the interpreta- 
tion of the geonim that this refers to untidy penmanship. 
Rashi interprets hamisin in tractate Sanhedrin as being 
related to the term hamsanut, meaning forcibly taking 
items from another and paying, which in this context 
refers to people who state matters but do not reveal 
their reasons, which is also an action that is improperly 
performed. The Arukh explains that it refers to some- 
one who learns only one-fifth [hamishit] of a tractate, 
while others have the variant reading of hamitin, which 
means wafer and refers to those who snatch items like 
one snatches a wafer. 

In the commentary attributed to Rashi, turmisin is 
linked to the term tulmisin, meaning a wicked person. 
Others cite the geonim, who explain that dough that is 
not prepared properly and that remains in the shape of 
a ball is referred to as turmisin. In this context, it refers to 
people who are incomplete and unrefined. Rabbeinu 
Hananel links it to the term turmus, lupine, referring to 
those whose reasoning is bitter like lupine. 


HALAKHA 
A fair and attractive bride — 17101 7x3 72: It isa 
mitzva to bring joy to the bride and the groom and to 
dance before them and recite: A fair and attractive bride, 
in accordance with the opinion of Beit Hillel (Shulhan 
Arukh, Even HaEzer 65:1). 


LANGUAGE 
Those whose knowledge is incomplete [turmisin] - 
ppp: Possibly from the Latin tremissis, meaning a 
Roman coin worth one-third of a dinar. It is used here as 
a metaphor for people whose knowledge is partial. There 
is a variant reading, tolmisin, from the Greek toApnotc, 
tolmessis, which is pejorative and means boldness. 


BACKGROUND 

The house of the emperor - 1b? *a: Rabbi Abbahu 
lived in Caesarea and was held in high regard by the 
Roman authorities. Although he had no official position, 
he was the acting representative of the Jewish people. 
The emperor's house in this context is apparently the 
residence of the Roman governor stationed in Caesarea, 
where Rabbi Abbahu headed his own yeshiva. 
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NOTES 


One reroutes a corpse to yield before a bride - 
atop 2970 nan me pvavn: The Ramban and the 
Ra'ah maintain this as a principle: The marriage of a 
bride takes precedence over burial of a corpse, not 
only in terms of deference, but also in terms of the 
allocation of public funds and the like. The reason 
is that since both of these mitzvot are based on the 
principle of human dignity, actions designed to 
enhance the dignity of the living take precedence 
over those designed to enhance the dignity of 
the dead. However, others note that the Rambam 
disagrees. 


LANGUAGE 
Agrippa [Agrippas] - DXX: Agrippas, Aypinnac, 
is the Greek rendition of the Roman name 
Agrippa. 


PERSONALITIES 

King Agrippa - shan DDYN: This is apparently 
Agrippa |, the grandson of Herod and Miriam the 
Hasmonean, who died in 44 CE. Although he 
spent his youth in Rome involved in the debauch- 
ery and machinations of the emperor Tiberius’s 
court, when he ultimately came to Eretz Yisrae 
and was appointed king over all of the territories 
that Herod ruled, he underwent a major spiritua 
transformation that led to the development o 
a close relationship with the Sages and to scru- 
pulous adherence to the mitzvot. Although the 
Sages never officially recognized his monarchy, 
they treated him with deference, and the Talmud 
recounts several of his good deeds. 


Coin with the visage of Agrippa | 
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Rabbi Zeira said: His branch [ shotitei] was effective for the old 
man, as it is due to this mitzva that he fulfilled so enthusiastically 
that he was privileged to receive this great reward. And some say 
that Rabbi Zeira said: His nonsense [shetutei] was effective for 
the old man. And some say that he said: His method [shittatei] 
was effective for the old man. 


Rav Aha would place the bride on his shoulders and dance. The 
Sages said to him: What is the ruling? Is it permitted for us to do 
so as well? He said to them: If brides are comparable for you to 
a beam, fine, but ifnot, no, you may not. 


Rabbi Shmuel bar Nahmani said that Rabbi Yonatan said: It is 
permitted to look at the face of a bride" throughout all seven days 
of the wedding celebration, in order to endear her to her husband, 
whose appreciation of her beauty will be thereby enhanced. The 
Gemara notes: And the halakha is not in accordance with his 
opinion, as it is prohibited to look at any married woman, even a 


bride. 


§ The Sages taught: One reroutes the funeral procession for 
burial of a corpse to yield before the wedding procession of a 
bride.“ And both this, the funeral procession, and that, the wed- 
ding procession, yield before a king of Israel." They said about 
King Agrippa [Agrippas]" that although he was not required to 
do so, he rerouted his entourage before the wedding procession 
of a bride, and the Sages praised him for doing so. 


The Gemara asks: The Sages praised him; is that to say by 
inference that he did well in yielding? But didn’t Rav Ashi say: 
Even according to the one who said with regard to a Nasi who 
relinquishes the honor due him" that his honor is relinquished, 
i.e., he may do so, with regard to a king who relinquishes the 
honor due him," his honor is not relinquished. As the Master 
said that the meaning of the verse “You shall place a king over 
you” (Deuteronomy 17:15) is that his awe shall be upon you. The 
Torah established that the subjects’ awe is an essential component 
of kingship and it is not the prerogative of the king to waive it. The 
Gemara answers: It was at a crossroads that he encountered the 
wedding procession, and the fact that he yielded to the bride was 
not obvious to onlookers. Therefore, the honor due the king was 
not compromised. 


HALAKHA 
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To look at the face of a bride - mbp 29252707: It is prohibited to 
look at the bride, just as it is prohibited to look at any other married 
woman (Shulhan Arukh, Even HaEzer 65:2). 


One reroutes a corpse to yield before a bride - naa nx pyaya 
mbp abn: If a wedding procession and a funeral procession meet, 
the funeral procession yields to the wedding procession (Rambam 
Sefer Shofetim, Hilkhot Evel 14:8; Shulhan Arukh, Even HaEzer 65:4). 


And both this and that before a king of Israel — bn: abn mm 
byw: Both a funeral procession and a wedding procession yield 


to a king of Israel, in accordance with the baraita (Rambam Sefer 
Shofetim, Hilkhot Evel 14:8). 


A Nasi who relinquishes the honor due him — ina by Sow wW: 
One who sees the Nasi of the Sanhedrin stands until the Nasi is no 
longer visible. If a Torah scholar, or even the Nasi, relinquishes the 
honor due him, his honor is relinquished. Nevertheless, it is appropri- 
ate to honor him and show him symbolic deference by engaging 
in a standing-like motion (Rambam Sefer HaMadda, Hilkhot Talmud 
Torah 6:6; Shulhan Arukh, Yoreh De‘a 244714). 


A king who relinquishes the honor due him — iiaa by bnew bn: 
A king may not relinquish the honor due him, even for the purpose 
of a mitzva (Rambam Sefer Shofetim, Hilkhot Melakhim 2:3). 
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The Sages taught: One suspends the study of Torah to attend 
the removal ofa corpse" for burial and to attend the entry ofa 
bride into the wedding canopy. The Sages said about Rabbi 
Yehuda, son of Rabbi Elai, that he would suspend the study of 
Torah to attend the removal of a corpse for burial and to attend 
the entry of a bride into the wedding canopy. In what case is this 
statement said? In a case where there are not enough people 
with him, i.e., accompanying the corpse, to satisfy all his needs, 
i.e., to appropriately honor him. However, if there are enough 
people with him to satisfy all his needs, one does not suspend 
Torah study. 


The Gemara asks: And how many people constitute all his 
needs?#" Rav Shmuel bar Eini said in the name of Rav: Twelve 
thousand men and six thousand additional men each sounding 
a shofar to herald the approaching funeral procession. And some 
say: Thirteen thousand men and, among them, six thousand 
men sounding a shofar. Ulla said: All his needs means a crowd 
large enough so that the men in the funeral possession form a 
partition stretching from the gate of the city [abbula]' until the 
cemetery. Rav Sheshet, and some say Rabbi Yohanan, 
said: The number of people required for taking of the Torah from 
the Jewish people with the death of a Torah scholar is equivalent 
to the number present at its giving to the Jewish people. Just as 
its giving took place with six hundred thousand men present 
at Sinai, so too, the taking of the Torah at the funeral of a 
Torah scholar is with six hundred thousand men. The Gemara 
notes: This applies only to one who read the Bible and studied 
mishna," i.e., one who is a student of Torah, and consequently 
worthy of that honor. 


HALAKHA 


One suspends the study of Torah to attend the removal of a 
corpse - man meyin min taya phwan: One suspends Torah 
study for a funeral procession if there are not enough people 
with the corpse to satisfy all his needs. This is also true for a 
wedding celebration. However, in both these cases, if there are 
enough people present one does not suspend Torah study 
(Rambam Sefer Shofetim, Hilkhot Evel 14:9; Shulhan Arukh, Yoreh 
Dea 3611). 


And how many constitute all his needs — i39% bs maa: How 
many attendees are considered sufficient for a funeral? If the 
deceased was unlearned in both Bible and mishna, ten men are 


And how many constitute all his needs — inv bs maar: The 
geonim write that one may learn from here that ‘although there 
are prescribed limits to the number of people required to attend 
a funeral, there is no limit to the number of people required to 
attend a wedding. 


To one who read the Bible and studied mishna - 777 wd 


yam: The early commentaries, some of whom cite the Sheiltot, 


which is the first source for this opinion, write that for one who 


NOTES 


sufficient. If he was a Torah scholar who studied Bible or mishna 
himself, which according to the Rema, citing the Smag, is the 
presumptive status of all Jewish people nowadays, six hundred 
thousand is the requisite number. If he taught Torah to others, 
everyone must attend his funeral. Nowadays, the prevalent 
custom is based on the Gemara (Moed Katan 27b): In a place 
where there are different burial societies, each group buries its 
own dead. Nevertheless, when encountering another funeral 
procession, one briefly joins the procession in deference to the 
dead (Rambam Sefer Shofetim, Hilkhot Evel 14:11; Shulhan Arukh, 
Yoreh De'a 361:1). 


has not read any Bible or learned any Mishna, ten men are suf- 
ficient to engage in his burial. The commentaries are divided 
with regard to the burial of a woman. Some say that since she 
00 has presumably neither read the Bible nor learned Mishna, 
he same applies to her. Others maintain that since the woman 
has no obligation to study Torah, the legal status of her burial 
would equal that of a man who read the Bible and learned 
ishna, especially if she was a righteous woman (Talmidei 
Rabbeinu Yona). 


LANGUAGE 


Gate of the city [abbula] - snay: Most commentar- 
ies define abbula as the gate of the city, from the Greek 
éuBorog, embolos, meaning gatehouse or city gate. 
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LANGUAGE 


Surhav — amp: This name is related to the Persian suxr, 
meaning ruddy or red. There are similar names and epi- 
thets attached to various Sages, e.g., Yitzhak the Red 
[sumka]. 


Veil [kerita] - xm: There are various opinions with 
regard to the meaning of this term. Some define it 
as a diminutive form of the word kirya, meaning city. 
Rabbeinu Hananel, cited in the Arukh, explains that it 
is a tiara in the shape of a city that would be placed 
on the head of the bride. Others say that it was a small 
structure in which the bride would be seated, or a sedan 
chair in which the bride was carried. The etymology of 
the word is unclear. 


(ce 


Roman statue of woman wearing a tiara in the shape of a city 


HALAKHA 

If there are witnesses that it was the father’s field - ox 
by Now Or wy»: If one person has witnesses that he 
is the previous owner of a field currently in the posses- 
sion of another, and the other person claims that he 
purchased it from the first, who denies that he sold it and 
claims that the field is stolen, the first person is deemed 
credible. He takes an oath of inducement, instituted by 
the Sages to induce a person to tell the truth, and repos- 
sesses his field (Rambam Sefer Mishpatim, Hilkhot To'en 
VeNitan 14:3; Shulhan Arukh, Hoshen Mishpat 140:1). 
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However, for one who taught others, there is no measure for the 
number of people attending the funeral. 


The mishna continues: And if there are witnesses that she went 
out of her father’s house to her wedding with a hinnuma her 
marriage contract is two hundred dinars. The Gemara asks: What 
is a hinnuma? Surhav' bar Pappa said in the name of Ze eiri: It 
is a canopy of myrtle over the bride’s head. Rabbi Yohanan said: 
Itis a veil [kerita ]" covering the bride’s face under which the bride 
dozes [menamna]. 


The mishna continues: Rabbi Yohanan ben Beroka says: Even 
testimony that there was distribution of roasted grain constitutes 
proof that she is a virgin. It was taught with regard to the mishna: 
In Judea, that is proof; however, what are the customs at the 
weddings of virgins in Babylonia? Rav said: Smearing fragrant oil 
on the heads of the Sages was customary. Rav Pappa, who was 
unfamiliar with that practice, said to Abaye: Is the Master saying 
oil for shampooing the hair? Calling him an orphan because he 
was ignorant of the custom, he said to him: Orphan, didn’t your 
mother perform for you smearing of oil on the heads of the Sages 
at the time of the performance of your wedding ceremony? As this 
was the case when one of the Sages who arranged for his son to 
marry into the family of Rabba bar Ulla attended the wedding, 
and some say that it was Rabba bar Ulla who arranged for his son 
to marry into the family of one of the Sages; and he smeared oil 
on the heads of the Sages at the time of the performance of the 
wedding ceremony. 


The Gemara asks: What is the custom at the wedding of a widow? 
Rav Yosef taught: A widow does not have roasted grain [kisanei]" 
distributed at her wedding. 


The mishna continues: And Rabbi Yehoshua concedes in a case 
where one says to another: This field belonged to your father, and 
I purchased it from him, that he is deemed credible. The Gemara 
asks: And let the mishna teach: Rabbi Yehoshua concedes in a 
case where one says to another: This field belonged to you, and 
I purchased it from you. 


The Gemara answers: Although Rabbi Yehoshua concedes that his 
claim is accepted even in that latter case, he addressed the case 
where the field originally belonged to the father due to the fact that 
the tanna wanted to teach in the latter clause that if there are 
witnesses that it was the father’s field," and he says: I purchased 
it from him, he is not deemed credible. That is the halakha only 
with regard to a field that belonged to the father, and not to the 
claimant himself. Were it referring to a field that he purchased from 
the claimant, what are the circumstances? 


NOTES 
involve exertion, she cannot claim that there was no grain due 


A widow does not have roasted grain [kisanei] - nb KINN 
DD 79: The text of the Gemara is difficult, as the Gemara asks 
what was the practice characteristic of the wedding of a widow 
and no answer is provided. Josafot explain that to avoid any 
potential error, they would take pains to make certain that there 
was no roasted grain at the wedding of a widow. However, the 


Ritva cites the opinion of Rabbeinu Tam, who interprets the ques- 


tion as relating to the case of a widow who seized property from 


her husband's estate and claimed that she had been a virgin. 


The Gemara answers that if there are witnesses to testify that 
there was no roasted grain at the wedding ceremony, it serves 
as proof that she was not a virgin. Since bringing grain does not 


to circumstances beyond her control. 

Many early commentaries (Rabbeinu Tam in Sefer HaYashar; 
Ramban) cited a variant reading of the text: A widow has kisanei 
at her wedding to distinguish it from the wedding of a virgin, 
where kelayot are brought instead. The geonim explain that 
kisanei is a dish of wheat, cooked beans, and raisins, and kelayot 
are toasted grain. Rabbeinu Tam explains that kisanei is grain 
toasted in the oven. At the wedding ceremony of a virgin they 
would bring freshly toasted grain, symbolizing her virginity, and 
at the wedding of a widow they would bring dried toasted 
grain. 
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If it is a case where the one in possession of the field consumed its 
produce for the three years necessary to establish presumptive 
ownership," why is his claim that he purchased the field not 
deemed credible? After three years of unchallenged possession, 
the purchaser’s claim is sufficient to establish ownership without 
documentation. And if he did not consume its produce for the 
three years necessary to establish presumptive ownership, it is 
obvious that his claim is not deemed credible. Since the distinc- 
tion between a case where witnesses are present and a case where 
there are no witnesses present does not apply when the field in 
question was the property of the claimant, the tanna cited a case 
where the field belonged to the father. 


The Gemara asks: If so, the same difficulty may be raised with 
regard to a field belonging to the claimant’s father as well: If the 
one in possession of the field consumed its produce for the three 
years necessary to establish presumptive ownership, why is his 
claim that he purchased the field not deemed credible? And if he 
did not consume its produce for the three years necessary to estab- 
lish presumptive ownership, it is obvious that his claim is not 
deemed credible. The latter clause is no more applicable to the 
father’s field than it is to the claimant’s field. Why did the tanna 
prefer to cite a case where the field belonged to the claimant’s 
father? 


The Gemara answers: Granted, with regard to the case where the 
field belonged to his father, a circumstance can be found where 
there is uncertainty with regard to the presumptive ownership of 
the field, where the one in possession of the field consumed its 
produce for two of the three years necessary to establish presump- 
tive ownership during the lifetime of the father" and one year 
during the lifetime of the son after the death of his father. And 
this is in accordance with the opinion of Rav Huna, as Rav Huna 
said: One cannot establish presumptive ownership of the prop- 
erty of a minor, even after he reached majority." This is because 
the minor is unaware of the property owned by his father, the fact 
that he did not challenge the claim of the one in possession of 
the field proves nothing. Therefore, only two of the three years 
necessary to establish presumptive ownership have passed. 


The Gemara asks: And since the mishna can be explained only in 
the case delineated by Rav Huna, did Rav Huna come to teach us 
a mishna? There is no need for an amora to teach matters that 
appear in a mishna, as the content of mishnayot is known by all. The 
Gemara answers: If you wish, say that Rav Huna is stating the 
inference from the mishna, as the circumstances are not written 
explicitly in the mishna. And if you wish, say instead that he is 
teaching us that even if during the year after the father died his son 
was no longer a minor, one may not establish presumptive owner- 
ship of the property of a minor, even after he reached majority." 
From the mishna, one could learn only a case where, during the 
third year the son was still a minor. 


HALAKHA 


NOTES 


Years necessary to establish presumptive ownership — 2% 
pin: The presumptive ownership under discussion here is 
the ostensible proof that the property legally belongs to 
the one currently in possession of it. The primary halakhot 
of presumptive ownership are elucidated in tractate Bava 
Batra. Fundamentally, in addition to physical possession of 
the property, there must also be a claim to legal ownership, 
i.e., inheritance, purchase, or receipt as a gift. To establish 
presumptive ownership of land, one must prove that he 
utilized the land, e.g., that he ate the produce of a field, for 
three years. Even after three years have elapsed, presumptive 
ownership does not constitute absolute proof of ownership. 
Rather, it is effective in that if one claims that he owned the 
field and brings proof to that effect, and the one in posses- 
sion of the field claims that ownership was legally transferred 
to him, he need not document that legal transfer. After three 
years of uncontested possession of the property, the one in 
possession of the property is not expected to safeguard the 
relevant documents any longer. 


Even after he reached majority - bona tow: With regard 
o the practical halakha, there are several opinions (see 
HALAKHA). According to the Rambam the years of pos- 
session while the heir was a minor are not included in 
establishing presumptive ownership; it is established only 
by means of three years of possession subsequent to his 
reaching majority. Other early commentaries dispute the 
Rambam's opinion and contend that since possession of 
he field began while the heir was a minor and unfamiliar 
with his father’s properties, it is unreasonable to expect him 
o be familiar with those properties even after he reaches 
majority. Therefore, they explain, apparently in agreement 
with the geonim, that presumptive ownership is established 
only if possession of the field began after the heir reached 
majority. 

The Rashba explains at length that while the heir is a 
minor, he lacks the halakhic ability to transfer ownership 
of the property. A third, and even more extreme, opinion 
is that of the Rashbam, cited by Tosafot, who asserts that in 
any case where one claims that he assumed possession of 
the property during the father's lifetime, presumptive owner- 
ship cannot be established, as, based on a principle cited in 
several places in the Talmud, the legal status of an adult heir 
is equivalent to that of a minor in terms of familiarity with 
the disposition of his father’s properties. 


Consumed its produce for the three years necessary to 
establish presumptive ownership - npin aw alow: If one 
occupied a field for three years and claims that he acquired it 
legally, and the previous owner claims that the field was stolen, 
the first takes an oath of inducement by rabbinic law and main- 
tains possession of the field (Rambam Sefer Mishpatim, Hilkhot 
To’en VeNitan 12:8; Shulhan Arukh, Hoshen Mishpat 14071). 


Where one consumed its produce for two years during the 
lifetime of the father — ax »na OW mow: If one consumed 
the produce of the field for one year during the lifetime of the 
previous owner and an additional two years during the lifetime 
of his son, or if he consumed the produce of the field for two 


years during the lifetime of the previous owner and an addi- 
tional year during the lifetime of his son, he thereby established 
presumptive ownership (Rambam Sefer Mishpatim, Hilkhot To’en 
VeNitan 12:8; Shulhan Arukh, Hoshen Mishpat 144:4). 


One cannot establish presumptive ownership of the prop- 
erty of a minor, even after he reached majority — ppi p 
bean yo Jp 033: The halakha of presumptive ownership 
does not apply to a minor's property, even after he reached 
majority. For example, if one consumed the produce of the 
field after the father’s death for one year while the son was 
a minor, and two additional years after he reached majority, 
presumptive ownership is not established. Only if he maintains 


possession for three consecutive years after the son reached 
majority is presumptive ownership established. This is the ruling 
of the Rambam based on the opinion of the Ri Migash, and the 
Shulhan Arukh. The Rema, however, rules in accordance with 
those who disagree with the Rambam, that even if three years 
passed since the son reached majority, presumptive ownership 
was not established, as the son may be unaware that the field 
was stolen from his father (Rashi; Ra’avad; Ramban; Rashba). 
Some note that both opinions are based on the Gemara here, 
which is inconclusive (Rambam Sefer Mishpatim, Hilkhot To'en 
VeNitan 14:7 and Maggid Mishne there; Shulhan Arukh, Hoshen 
Mishpat 149119). 
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The Gemara asks: And let the tanna teach the halakha in a case 
where the one in possession of the field says that he purchased the 
field from the claimant himself. And let him establish the mishna 
in a case where the one in possession of the field consumed its 
produce in the presence of the claimant, who was the original 
owner of the field, for two of the three years necessary to establish 
presumptive ownership, and consumed its produce not in his 
presence for one year. And that scenario is in a case where the 
claimant fled and therefore, the fact that he did not challenge the 
claim of the one in possession of the field proves nothing. 


The Gemara asks: That scenario is referring to one who fled due 
to what reason? If it is that he fled due to the fact that his life 
was in jeopardy, it is obvious that the one claiming presumptive 
ownership is not deemed credible, since the owner of the field 
is unable to protest, as he fears for his life. And if he fled due 
to money that he owes," and that is why he does not return 
to protest the possessor’s occupation of the field, he ought to 
protest from afar, as we maintain that a protest lodged not in 
the presence of the one using the field" is a legitimate protest. He 
could have lodged in a court in his place of exile his protest against 
the illegal occupation of his field. 


This is as we learned in a mishna (Bava Batra 38a): There are three 
independent lands in Eretz Yisrael with regard to establishing 
presumptive ownership: Judea, Transjordan, and the Galilee. 
If the original owner of the field was in Judea and another occu- 
pied his field in the Galilee, or ifhe was in the Galilee and another 
occupied his field in Judea, that does not establish presumptive 
ownership, until the one occupying the field will be with the 
original owner in the same country. 


And we discussed that mishna: What does this tanna hold? If 
he holds that a protest lodged not in the presence of the one 
using the field is a legitimate protest, then even in the case where 
one is in Judea and one is in the Galilee the protest should also 
be legitimate. And if he holds that a protest lodged not in the 
presence of the one using the field is not a legitimate protest, then 
even in the case where one is in Judea and the other one is in 
Judea as well, the protest should also not be legitimate. 


Rabbi Abba bar Memel said: Actually the tanna holds that a 
protest lodged not in the presence of the one using the field is a 
legitimate protest, and the Sages taught this mishna with regard 
to a crisis period, when travel is perilous and information cannot 
be transmitted from Judea to the Galilee. Therefore, although no 
protest was received from the original owner, the occupier does 
not establish presumptive ownership of the field, because the lack 
of protest can be attributed to the perilous situation. 


The Gemara asked: And if it is due only to the exigent circum- 
stances that the protest is ineffective, what is different about 
Judea and the Galilee that the tanna cited specifically these 
two lands? Ostensibly, even within one of the three lands, if 
travel and communications are restricted, the same halakha 


would apply. 


HALAKHA 


Fled due to the fact that his life was in jeopardy...fled due 
to money he owes - jian nama m13...niwa nan ma: If the 
owner of the field was forced to flee due to the fact that his life 
was in jeopardy, presumptive ownership of his property cannot 
be established, because his failure to protest is attributable to 
the fear that his whereabouts will be discovered. However, based 
on the Gemara here and in Bava Batra (38b), if he fled due to 
money that he owes, presumptive ownership can be established 
(Rambam Sefer Mishpatim, Hilkhot To’en VeNitan 14:10; Shulhan 
Arukh, Hoshen Mishpat 143:3). 


A protest lodged not in the presence of the one using the 
field - v33 xow mma: The protest of the previous owner of 
a field lodged against the occupation of his field by another 
negates the other's presumptive ownership, even if the protest 
was not lodged in the other's presence, and even if the pro- 
test was lodged in another country, provided lines of commu- 
nication between the two countries are open (Rambam Sefer 
Mishpatim, Hilkhot To’en VeNitan 11:5; Shulhan Arukh, Hoshen 
Mishpat 14671). 
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The Gemara answers: The reason that the tanna cited specifically a 
case where each is located in a different land is that the standard 
situation with regard to travel between Judea and the Galilee is 
tantamount to a crisis period, as war was commonplace, and there 
was a strip of Samaritan territory between Judea and the Galilee. 


The Gemara asks: And let the tanna teach in the mishna: And 
Rabbi Yehoshua concedes in a case where one says to another: I 
borrowed one hundred dinars from you and repaid the loan to 
you, that he is deemed credible. The Gemara answers: The tanna 
chose not to teach that case of the mouth that prohibited is the 
mouth that permitted due to the fact that the tanna wanted to teach 
in the latter clause: If there are witnesses that he borrowed money 
from another, and he says: I repaid the loan, he is not deemed 
credible. However, the tanna would not be able to distinguish 
between a case where witnesses testify and a case where there are 
no witnesses, as don’t we hold that in the case of one who lends 
money to another in the presence of witnesses, the borrower need 
not repay the loan in the presence of witnesses?" Therefore, even 
if witnesses testify that he took the loan, his claim that he repaid the 
loan is accepted. 


The Gemara asks: And let the tanna teach in the mishna: And Rabbi 
Yehoshua concedes in a case where one says to another: Your 
father has one hundred dinars in my possession" in the form of a 
loan, but I provided him with repayment of half that amount, that 
his claim is deemed credible. 


The Gemara answers: There is a tannaitic dispute with regard to that 
case and the case that the Gemara suggested does not correspond 
to either opinion. In accordance with whose opinion would the 
mishna be taught? If it is in accordance with the opinion of the 
Rabbis, didn’t they say that in that case he is the equivalent of one 
returning a lost article?’ Since the son is unaware that the borrower 
owes his father money, and the borrower takes the initiative and 
admits that he owes part of the sum that he borrowed, it is as if he 
returned a lost article, and clearly his claim is accepted and no oath 
is required. And if it is in accordance with the opinion of Rabbi 
Eliezer ben Ya'akov, didn’t he say that in that case the borrower is 
required to take an oath, and only then is his claim accepted? 


This dispute is as it is taught in a baraita that Rabbi Eliezer ben 
Ya’akov says: There are times when although no one claimed 
that another owes him money, a person takes an oath on the basis 
of his own claim. How so? If one says to another: Your father has 
one hundred dinars in my possession, but I provided him with 
repayment of half that amount, he is required to take an oath that 
he repaid half, and that is the case of one who takes an oath on 
the basis of his own claim. And the Rabbis say: In that case he 
is merely the equivalent of one returning a lost article, and is 
exempt from taking an oath. 


The Gemara asks: And is Rabbi Eliezer ben Ya’akov not of the 
opinion that one who returns a lost article is exempt from taking 
an oath that he did not take part of the sum? He returns what he 
admitted taking without an oath. Rav says: The baraita is referring 
to a case where a minor makes a claim against him. The lender’s 
minor son claims that the borrower did not repay any part of the 
loan to his father. The borrower’s claim comes in response to that 
claim. Therefore, his admission is not at all comparable to returning 
a lost article. The Gemara asks: But didn’t the Master say: One 
does not take an oath on the basis of the claim of a deaf-mute, an 
imbecile, or a minor?"® Due to their lack of cognition, they are not 
deemed halakhically competent to require another to take an oath 
based on their claim. 


HALAKHA 


In the case of one who lends money...in the pres- 
ence of witnesses, the borrower need not repay the 
loan in the presence of witnesses — i pqys..mban 
owa p> ‘Js: If one lends money in the presence 
of witnesses, without a document or an act of acquisi- 
tion, the money need not be returned in the presence 
of witnesses. Therefore, if the borrower claims that he 
repaid the debt, he is deemed credible without wit- 
nesses, although by rabbinic law he must take an oath 
of inducement (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 11:1; Shulhan Arukh, Hoshen Mishpat 701). 


Your father has one hundred dinars in my posses- 
sion- Pa pad mana: If one says to another: My father 
told me that he lent you one hundred dinars, and the 
borrower replies: | owe only fifty, the borrower is the 
equivalent of one who returns a lost object, and he is 
exempt from paying the other fifty and even exempt 
from taking an oath of inducement. This is all the more 
so true if the borrower comes forward of his own voli- 
tion and says: | borrowed one hundred dinars from your 
father and repaid fifty. 

The Ra‘avad, however, rules that the borrower 
is deemed credible if he takes an oath by Torah law, 
in accordance with the opinion of Rabbi Eliezer ben 
Ya'akov, as the halakha is always ruled in accordance 
with his opinion. Others note that Rabbi Eliezer ben 
Ya'akov requires an oath only when the son made a 
claim with certainty, i.e., if he witnessed the loan 
himself. Otherwise the borrower is deemed credible. 
According to that explanation, the Rambam's ruling is in 
accordance with all opinions (Rambam Sefer Mishpatim, 
Hilkhot To’en VeNitan 4:5; Shulhan Arukh, Hoshen 75:3). 


One does not take an oath on the basis of the claim 

of a deaf-mute, an imbecile, or a minor — pyawa px 

pa Tw win nyo by: One does not impose an oath 

by Torah law based on a partial admission in response 

toaclaim made by a deaf-mute, an imbecile, or a minor, 
whether the claim is on their own behalf or on behalf of 
their father. If a minor claims: You borrowed one hun- 
dred dinars from my father, and the borrower claims that 
he owes only fifty dinars, he is exempt by Torah law from 

taking an oath (Rambam Sefer Mishpatim, Hilkhot To’en 

VeNitan 5:9; Shulhan Arukh, Hoshen 96:1). 


NOTES 


One returning a lost article - Tax wr: Rashi and 
Tosafot disagree with regard to the reason behind this 
halakha that one returning a lost object is not obligated 
to take an oath. According to Rashi, fundamentally, one 
is required to take an oath. However, the Sages insti- 
tuted an ordinance for the betterment of the world 
exempting him from taking that oath, as otherwise 
people would refrain from returning lost items. Accord- 
ing to Tosafot, however, the reason is based on the 
principle of miggo, as he could have refrained from 
returning the article at all. 


BACKGROUND 


A deaf-mute, an imbecile, or a minor - Aviv wan 
1m: Members of these three categories are frequently 
grouped together because of their actual or presumed 
limited intellectual capacity or their inability to act 
responsibly. They are not obligated to perform mitzvot, 
nor are they held responsible for any damage they may 
cause. They also lack the legal capacity to act as agents. 
Although all three are often mentioned together, there 
are many differences between the halakhot governing 
each of them. 
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The Gemara answers: In Rav’s statement, what is the meaning 
of minor? It means one who reached majority, and is therefore 
halakhically competent. And why does Rav call him a minor? It is 
due to the fact that with regard to his father’s matters, he is the 
equivalent of a minor, as he is uncertain about the particulars of 
his father’s dealings. If so, i.e., that the son making the claim has 
already reached majority, the language of the baraita is imprecise. 
Why does the tanna refer to this case as one taking an oath on the 
basis of his own claim? This is not his own claim; it is the claim of 
others. The Gemara answers: The baraita employed that language 
for the following reason: It is the claim of others, but he is taking 
an oath on the basis of his own partial admission. 


The Gemara asks: All claims where an oath is required are cases of 
a claim of others and his own admission. However, in the baraita, 
Rabbi Eliezer ben Ya'akov introduces his opinion with the phrase: 
There are times, indicating that the case to which he is referring, that 
of one taking an oath on the basis of his own claim, is not the 
standard case of taking an oath. 


Rather, the Gemara suggests an alternative explanation of the 
tannaitic dispute. Here, Rabbi Eliezer ben Ya'akov and the Rabbis 
disagree with regard to the statement of Rabba," as Rabba said: 
Why did the Torah say" that one who makes a partial admission 
in response to the claim is required to take an oath? It is because 
there is a presumption that a person would not be so insolent’ in 
the presence of his creditor as to deny his debt. Presumably, 
this borrower who made a partial admission would have liked to 
deny the entire loan, and the fact that he did not deny the entire 
loan is due to the fact that a person would not be so insolent 
in the presence of his creditor. 


NOTES 


Rather here Rabbi Eliezer ben Ya'akov and the Rabbis dis- 
agree with regard to the statement of Rabba - x37 xx 
»benp ma: In this version of the text, which is the version 
Rashi had, the word rather signifies that the Gemara is retract- 
ing the previous explanation that an adult made the claim, 
and instead explains that the claimant is a minor (see Rashba 
and Penei Yehoshua). Others, however, cite a variant reading in 
which the word rather does not appear (see Meiri). According 
to that reading, the claimant remains an adult; however, the 
Gemara explains the case in a different way (Rashba). 

There is an additional opinion, cited in Shita Mekubbetzet, 
based on Rashi’s version of the text, but explained differently. 
The Gemara proceeds to explain the respective opinions of the 
Rabbis and Rabbi Eliezer ben Ya'akov. The Sages interpret the 
reasons for mitzvot in accordance with the opinion of Rabbi 
Shimon, and therefore, they distinguish between the standard 
case of partial admission and an admission made to a son that 
one repaid half the amount owed to the father. Rabbi Eliezer 
ben Ya'akov does not ascribe significance to the reason for the 
mitzvot. Therefore, the ruling in all cases of partial admission 
is equal. 


Why did the Torah say — myin myag ma 1392: Some say that 
this is an explanation of why one must take an oath in a case of 
partial admission and he is not exempt. Based on the principle 
of miggo, he could have denied the entire claim; therefore, his 
partial admission should be accepted without an oath. The 
Gemara explains that he could not have totally denied the claim, 
as a person is not so insolent as to completely deny the debt. 
Consequently there is no miggo. In addition, he is not deemed 
credible without an oath, even though it is possible that he is 
just postponing payment until he accrues the requisite funds, 


since one does not typically repay a debt that he no longer feels 
the urgency to pay. 

The Meiri questions this explanation, as some authorities 
dispute the basic assumption that a miggo exempts one from 
taking an oath (Ri Migash; Rambam). Furthermore, the Gemara 
does not appear to be explaining the opinion of the Rabbis; 
rather, it is providing the reason for the halakha in the Torah. 
Therefore, in his opinion, Rabba’s statement comes to explain 
why the claim of one who totally denies the debt is accepted 
and no oath is imposed, although one who admits that he 
owes part of the sum seems more trustworthy, since he is the 
equivalent of one returning lost property. Rabba explains that 
since there is a presumption that one would not be so insolent 
as to deny everything, if he does deny everything, he is deemed 
credible. However, one who admits that he owes part of the 
sum is not the equivalent of one returning lost property, as 
he is clearing his conscience by rationalizing to himself that 
he is merely postponing repayment of the loan. Therefore, the 
Torah imposes an oath on him to compel him to admit to the 
entire sum. 


A person would not be so insolent — 25 472 OTK px: Rashi 
explains that a person would not be so insolent to one who 
did him a favor and lent him money without interest. Others 
disagree, as an oath in the case of partial admission is imposed 
in situations where gratitude is not a factor. Therefore other 
explanations are provided, either similar to that of Rabbeinu 
Tam, that a person would not be so insolent as to tell a total lie 
but can rationalize telling a partial truth; or to that of the Riva, 
that a person would not be so insolent as to lie to one who 
knows that they are not telling the truth. There are distinct 
practical halakhic differences between these explanations. 
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And, as a result, he would have liked to admit to him that he owes 
him the entire loan. And the reason that he did not admit to him 
that he owes him the entire loan is so that he may temporarily avoid 
paying him. And he rationalizes doing so, saying to himself: I am 
avoiding him only until the time that I have money, and then I 
will repay him. Due to the concern that the partial admission is 
motivated by that rationalization and the claim of the lender is true, 
the Merciful One says: Impose an oath upon him so that he will 
admit that he owes him the entire loan. 


Rabbi Eliezer ben Ya’akov maintains: It is no different with regard 
to the creditor himself, and it is no different with regard to his 
son. The debtor would not be so insolent as to deny the debt. And 
therefore, he is not considered as one returning a lost article on 
his own initiative. Rather, he is considered as one who partially 
admits his debt in response to a claim, and is therefore required to 
take an oath. However, the Rabbis maintain: In the presence of 
the creditor one would not be insolent, but in the presence of his 
son, who did not lend him the money, he would be insolent and 
deny the claim entirely. Since he had the option of completely 
denying the loan and opted to admit to part of the claim, he is 
considered as one returning a lost article and his claim is accepted 
without an oath. 


MI S HNA With regard to the witnesses who said in 


their testimony to ratify their signatures in a 
document: We signed the document and this is our handwriting ;" 
however, we were compelled to sign," or we were minors when we 
signed, or we were disqualified witnesses, e.g., we are relatives of 
one of the parties, they are deemed credible. Since the document 
is ratified on the basis of their testimony, it is likewise invalidated on 
the basis of their testimony. However, if there are other witnesses 
who testify that it is their handwriting, or if their handwriting 
emerges on a document from another place, enabling confirmation 
of their signatures by comparing the two documents, then the 
witnesses who signed the document are not deemed credible. The 
document is not invalidated based on their testimony, because 
ratification of the document is not dependent on their testimony, 
as their signatures can be authenticated independently. 


GEMARA™“* regard to the latter clause in the 


mishna, in which it is stated that if there 
is independent corroboration of the signatures of the witnesses 
the document is not invalidated based on their testimony, Rami 
bar Hama says: The Sages taught this halakha only in a case where 
they said: We were compelled to sign the document due to a 
monetary threat." Their testimony incriminates them, as they 
testified falsely for money, and the principle is: The testimony of 
one who incriminates himself is not accepted. However, if the 
witnesses said: We were compelled to sign the document due to 
a threat to our lives, they are deemed credible, as that testimony 
is not self-incriminating, since in that case it is permitted to testify 
falsely. 


Rava said to Rami bar Hama: Is it within their power to retract their 
testimony? There is a principle: Once a witness stated his testimony 
in court, he cannot again state testimony" that contradicts his previ- 
ous testimony. And if you say that this principle applies specifically 
to oral testimony, but with regard to testimony in a document, no, 
the principle does not apply and one may retract that testimony, 
didn’t Reish Lakish say: The legal status of witnesses who are 

signatories on the document" becomes like those whose testi- 
mony was cross-examined in court. Therefore, just as one may not 

retract oral testimony, neither may he retract written testimony. 


HALAKHA 


The witnesses who said, this is our handwriting - oat 
TRIT WD AND WARY: In a case where witnesses sign a 
document and later admit that it is their handwriting but 
add that when they signed the document they were minors 
or relatives of one of the parties involved and therefore 
disqualified witnesses, or that they were compelled to sign 
the document; if they are the only source authenticating 
their signatures, their testimony is accepted. However, if 
there is independent authentication of their signatures, e.g., 
by comparison to other documents or by other witnesses, 
their statements are not accepted (Rambam Sefer Shofetim, 
Hilkhot Edut 3:6; Shulhan Arukh, Hoshen Mishpat 46:37). 


We were compelled to sign — 1297 DDIN: In a case where 
witnesses authenticate their signatures, and there is no 
independent authentication, and the witnesses claim that 
they were compelled to sign the document, then, if they 
were compelled to sign the document due to a threat to 
their lives, their claim is accepted. However, if they were 
compelled to sign the document due to a monetary threat, 
their claim is not accepted, in accordance with the version of 
the statement of Rami bar Hama adopted in the conclusion 
of the Gemara (Rambam Sefer Shofetim, Hilkhot Edut 3:6; 
Shulhan Arukh, Hoshen Mishpat 46:37). 


Once a witness stated his testimony in court he 
cannot again state testimony — "in ix aw ATW IVD 
p31: Once a witness completes his testimony, he may not 
retract that testimony, unless he does so without pause 
between the statement and the retraction (Shulhan Arukh, 
Hoshen Mishpat 29:1, and in the comment of Rema). 


Witnesses who are signatories on the document - oy 
wea by oann: The legal status of the signatures of 
witnesses on a document is like that of the oral testimony 
of witnesses who were cross-examined in court. Therefore, 
after signing a document, witnesses may not retract their 
testimony (Rambam Sefer Shofetim, Hilkhot Edut 3:6). 


NOTES 


We were compelled to sign the document due to a 
monetary threat — jian nama 19 WP: In this first 
version of Rami bar Hama’s statement, there are several 
difficulties, some of which remain after the conclusion of 
the Gemara. From Rami bar Hama’s statement it is clear that 
after signing the document the witnesses can contradict 
that testimony when they say that they were compelled to 
sign the document due to a threat to their lives. The Ramban 
asks: If Rami bar Hama holds that once a witness stated his 
testimony in writing he can again state testimony in court, 
why are they not able to testify that they were relatives or 
minors? And if they cannot testify in that case, they should 
not be allowed to testify that they were compelled by a 
threat to their lives. The Ramban answers that according to 
the first version of his statement, Rami bar Hama is of the 
opinion that once a witness stated his testimony in writ- 
ing, he can again state testimony, in court. The reason they 
are not deemed credible when they claim to be relatives 
is that they are incriminating themselves with that claim 
(see Ritva). 

The Rashba explains Rami bar Hama’s statement in a 
slightly different manner: The reason that their claim is 
not accepted according to Rami bar Hama is that they are 
describing an unlikely scenario, because the lender himself 
initially ascertains that the witnesses are fit to testify and 
only then has them sign on the document, as the Gemara 
explains later in the context of analyzing the opinion of 
Rabbi Meir. 


mAT p KETUBOT: PEREK I1:18B 105 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek II 
Daf19 Amuda 


HALAKHA 


There is a presumption that witnesses sign on the docu- 
ment only if the transaction was made when both parties 
are adults — my 72 ox NYX WT by panin ona px ADIN 
bina: If the witnesses who signed a a testify that 
the borrower was a minor when the loan was transacted, 
they are not deemed credible, as there is a legal presumption 
that witnesses sign on the document only if the transaction 
was made when both parties had the status of adults (Ram- 
bam Sefer Mishpatim, Hilkhot Malve VeLoveh 24:5; Shulhan 
Arukh, Hoshen Mishpat 46:38). 
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Rather, when the statement of Rami bar Hama is stated, it is stated 
with regard to the first clause of the mishna, that if there is no 
independent corroboration of their signatures they are deemed 
credible. Rami bar Hama said: The Sages taught this halakha 
only in a case where the witnesses said: We were compelled to 
sign the document due to a threat to our lives, as in that case they 
do not incriminate themselves. However, if the witnesses said: 
We were compelled to sign the document due to a monetary 
threat, they are not deemed credible. What is the reason that 
they are not deemed credible? It is based on the principle: One 
does not render himself wicked, and self-incriminating testimony 
is not accepted. 


n § The Sages taught: Witnesses who testify to invalidate their 
signatures on a document are not deemed credible to invalidate 
the document; this is the statement of Rabbi Meir. And the 
Rabbis say: They are deemed credible. The Gemara asks: Granted, 
according to the Rabbis, their opinion corresponds to their 
reasoning stated previously: The mouth that prohibited it, 
i.e., ratified the document, is the mouth that permitted it, i.e., 
invalidated the promissory note. However, according to Rabbi 
Meir, what is the reason that their testimony to invalidate the 
document is not accepted? Granted, their testimony that they were 
disqualified witnesses is not accepted, as the lender himself 
initially ascertains that the witnesses are fit to testify and only 
then signs them on the document. Similarly, according to Rabbi 
Meir, their testimony that they were minors is also not accepted, 
in accordance with the statement of Rabbi Shimon ben Lakish, 
as Reish Lakish said: 


There is a presumption that witnesses sign on the document only" 
if the transaction was made when both parties to the transaction 
are adults." A corollary of that presumption is that each party would 
sign only adult witnesses to the document. However, if their testi- 
mony was that they were compelled to sign the document, what is 
the reason that Rabbi Meir rules that their testimony is not 
accepted? 


Rav Hisda said that Rabbi Meir maintains: Witnesses that others 
said to them: Sign a document containing a falsehood and you 
will not be killed, should allow themselves to be killed and 
they should not sign a document containing a falsehood." There- 
fore, even when they testify that they were compelled to sign the 
document due to a threat to their lives, they are incriminating 
themselves. 


NOTES 


Witnesses sign the document only - by panin DWI pre 
xdx ‘ww: The question is raised: Why is this additional reason 
necessary? Ostensibly, the same reason that was cited with 
regard to disqualified witnesses, i.e., that the lender himself 
initially ascertains that the witnesses are fit to testify, would 
have sufficed with regard to minors as well. In Shita Yeshana, 
cited in Shita Mekubbetzet, the answer is that although the 
identity of disqualified witnesses is common knowledge, a 
minor might appear to have reached majority due to his height, 
or he might have reached the age of majority without having 
reached puberty. Therefore, it was necessary to cite the addi- 
tional reason that witnesses sign the document only when it 
has been ascertained that the borrower, lender, and witnesses 
are all adults. 


They should be killed and they should not sign a docu- 
ment containing a falsehood - pw van dey aa: The early 
commentaries question this statement, as the widespread 
consensus is that one is required to give his life and not violate a 
prohibition only in the case of the three serious offenses of idol 
worship, forbidden sexual relations, and murder. The Ramban 
writes that although one is not required to give his life rather 
than transgress other prohibitions, it is an attribute of piety 
to do so. Therefore, one could contend that these witnesses 
incriminate themselves even when they say that they were 
compelled to sign due to a threat to their lives. 
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Rava said to him: Now, if the witnesses came before us to 
consult with the Sages, we say to them: Go sign the document 
and you should not be killed, as the Master said: You have 
no matter that stands before saving a life,” other than idol 
worship, forbidden sexual relations, and murder. Now that 
they signed, do we say to them: Why did you sign? Only in 
those three cases, when faced with a choice between violating 
the prohibition and being killed, must one be killed rather than 
violate the prohibition. Signing a false document does not fall 
into that category. Why then, according to Rabbi Meir, is their 
testimony that they were compelled to sign the document not 
accepted? 


Rather, the reason for the opinion of Rabbi Meir is in accor- 
dance with the statement that Rav Huna said that Rav said," as 

Rav Huna said that Rav said: In the case of a borrower who 

admits with regard to a document that he wrote it," the lender 
need not ratify the document in court. Once the borrower 
admits that he wrote the document, he cannot then claim that it 
is forged or that the debt was repaid. Similarly, once the witnesses 

testify that they signed the document, it is a credible document 
that they cannot then invalidate (Tosafot). 


§ With regard to the matter itself, Rav Huna said that Rav said: 
In the case of a borrower who admits with regard to adocument 
that he wrote it, the lender need not ratify the document in 
court. Rav Nahman said to Rav Huna: Why do you need to 
conceal the reason for your opinion like a thief? If you hold in 
accordance with the opinion of Rabbi Meir, say: The halakha 
is in accordance with the opinion of Rabbi Meir. Do not state 
your opinion in a manner that obscures its connection to a 
tannaitic dispute. 


Rav Huna said to him: And what does the Master hold in a 
case where the borrower admits that he wrote the document? 
Rav Nahman said to him: When lenders come before us for 
judgment, we say to them: Go and ratify your documents and 
descend and stand before us for judgment. If a lender relies 
solely on the confession of the borrower, the borrower could 
claim that although he wrote the document, he then repaid the 
loan. However, if the document was ratified by the court based 
on the testimony of the witnesses who signed it, the borrower’s 
claim that he repaid the loan is not accepted. 


§ Rav Yehuda said that Rav said: One who says with regard to 
a document: This is a document of trust," is not deemed cred- 
ible. If one claims that the document is a valid document but that 
no loan actually took place, and instead the borrower trusted the 
lender and gave him the document in order to borrow money in 
the future, or as security, he is not deemed credible. 


The Gemara asks: In the case to which Rav’s statement is refer- 
ring, who is saying that the document was a document of trust? 
If you say that it is the borrower who is saying so, it is obvious 
that he is not deemed credible. Is it within the power of the 
borrower to establish that the document is not genuine? But 
rather, say it is the lender who is saying that it is a document 
of trust. In that case, not only is he deemed credible, but let a 
blessing come upon him for admitting that a debt may not be 
collected with this document. Rather, say it is the witnesses 
who are saying that it is a document of trust. If so, the question 
arises: If it is a case where their handwriting emerges from 
another place, it is obvious that they are not deemed credible, 
as the document is ratified. And if it is a case where their hand- 
writing does not emerge from another place, and the witnesses 
themselves testify that it is their signatures on the document, 
but that it was a document of trust, why are they not deemed 
credible? This is a clear case of: The mouth that prohibited is the 
mouth that permitted. 


HALAKHA 


You have no matter that stands before saving a life - px 
wa mp3 9a iyw rat Jb: Although there is a mitzva to 
sanctify the name of God, if someone orders a Jew to violate 
a Torah prohibition and threatens to kill him if he fails to do 
so, the Jew should violate the prohibition rather than give 
his life. This applies to all Torah prohibitions except for idol 
worship, forbidden sexual relations, and murder. For these 
he is required to give his life rather than violate the prohibi- 
tion. In certain circumstances, one is required to give his life 
rather than violate other prohibitions as well (Rambam Sefer 
HaMadda, Hilkhot Yesodei HaTorah 5:1). 


A borrower who admits with regard to a document that 
he wrote it - janaw wwa mT: Even if the debtor admits 
that he wrote a promissory note, the creditor is required to 
ratify the document. If he fails to ratify the document, the 
debtor can claim that he repaid the loan, in accordance 
with the opinion of the Rabbis and the statement of Rav 
Nahman (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
14:5; Shulhan Arukh, Hoshen Mishpat 82:1). 


One who says, this is a document of trust - Www 2x7 
Mt MAT TIN: In a case where a creditor admits that a promis- 
sory note in his possession is a document of trust, and that 
there was no loan, then if he owes money to others, and 
unless he collects the debt he will be unable to repay his 
debt, and the document was ratified in court or was in the 
possession of a third party, that admission is not deemed 
credible, in accordance with Abaye's explanation of Rav 
Yehuda’s statement (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 2:6; Shulhan Arukh, Hoshen Mishpat 47:1). 


NOTES 


The reason for the opinion of Rabbi Meir is in accordance 
with the statement that Rav Huna said that Rav said — 
IITIN KT ATID PNA ITT NYY: Both in terms of language 
and in terms of content (see Tosafot), Rabbi Meir’s state- 
ment does not precisely correspond to the opinion of Rav 
Huna. First, there is a distinction between witnesses and the 
borrower, as the testimony of witnesses is more authorita- 
tive than the statement of the borrower. Second, since the 
requirement to ratify the documents is by rabbinic law, the 
signatures on the document constitute a full-fledged proof 
(Rashba). However, fundamentally, the two opinions are 
similar. 

Rashi has a different opinion and explains the case here 
as one where the borrower admitted that he wrote the 
document, obviating the need for the testimony of wit- 
nesses. Therefore, the opinions of Rabbi Meir and Rav Huna 
correspond. 


A document of trust — mya% WW: Rashi explains that this 
is a document the borrower gives a potential lender before 
receiving a loan, where the borrower relies on the lender 
that he will lend him the money at a later date. However, 
Tosefot Rid disputes this and concludes that it is a document 
drafted to create the impression that the borrower is wealthy, 
as it enables him to claim that he borrowed money and is in 
possession of assets, similar to a document of security cited 
later (9b). The geonim combine both explanations. 

The Meiri explains that a document of trust is one initially 
drafted with intention to deceive. In a case where one bor- 
rows money and does not want to repay, he writes another 
document creating the impression that he owes money to 
another, and therefore claims that he does not have funds 
available to repay the actual loan. According to this explana- 
tion, the term injustice used in reference to this document 
is appropriate. 
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A creditor seeks to collect a debt...from another, 
and the other person seeks to collect a debt from 
another — ivana ivam..ivana mwi: If a debtor 
owes money to a creditor, and that creditor owes 
that amount to another creditor, the money is paid 
directly from the first debtor to the second creditor, 
regardless of the order in which the two loans took 
place, in accordance with the opinion of Rabbi Natan, 
as, based on the Gemara in tractate Pesahim (31a), 
that is Rava's ruling in his dispute with Abaye (Josafot; 
Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 2:6; 
Shulhan Arukh, Hoshen Mishpat 86:1). 
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The Gemara provides a mnemonic for the names of the amora’im 
who seek to explain Rav’s statement and resolve the problem: Beit, 
the second letter in the name of Rava; alef, the first letter in Abaye; 
and shin, the second letter in the name of Rav Ashi. Rava said: 
Actually, it is the borrower who is saying it, and it can be explained 
in accordance with the statement of Rav Huna, as Rav Huna said 
that Rav said: In the case of a borrower who admits with regard 
to a document that he wrote it, the lender need not ratify the 
document in court. In this case, the borrower admits that he wrote 
the document and had witnesses sign the document. Rav Yehuda 
teaches the novel halakha that although the borrower later contends 
that it was a document of trust, once he admits that he wrote the 
document, that contention is not accepted. 


Abaye said: Actually, it is the lender who said it, and it is in a case 
where he causes loss to others by invalidating the document and 
relinquishing his debt. If the lender owes money to others and 
lacks funds to repay his debt, then his invalidation of the document 
creates a situation where his creditor is unable to collect the debt. 
This is in accordance with the opinion of Rabbi Natan. 


As it is taught in a baraita that Rabbi Natan says: From where is 
it derived that in a case where a creditor seeks to collect a debt of 
one hundred dinars from another, and the other person seeks to 
collect a debt from another," from where is it derived that one 
takes money from this second debtor and gives it to the first credi- 
tor without the money passing through the debtor of the first, who 
is the creditor of the third? It is derived as the verse states: “And 
he shall give to the one to whom he is guilty” (Numbers 5:7). One 
pays the person to whom the money is owed, even if he did not 
borrow the money directly from him. When the debtor of the first 
who is the creditor of the third invalidates the document, he causes 
a loss to his own creditor. 


Rav Ashi said: Actually, it is the witnesses who are saying it, 
and it is a case where their handwriting does not emerge from 
another place. And with regard to that which you are saying: Why 
are they not deemed credible, it is in accordance with the opinion 
of Rav Kahana, as Rav Kahana said: It is prohibited for a person 
to keep a document of trust in his house, as it is stated: “And 
let not injustice dwell in your tents” (Job 11:14). This false docu- 
mentis likely to engender injustice when the lender seeks to collect 
payment with it. 


And Rav Sheshet, son of Rav Idi, says: Conclude from the state- 
ment of Rav Kahana that witnesses who said: Our statement was 

a statement of trust," and the document we signed was a document 
of trust, are not deemed credible. What is the reason? Since that 
document is an injustice, they would not sign a document of 
injustice. Their contention that they signed the document would 

incriminate them and is therefore not accepted. 


Our statement was a statement of trust — 13937 Y7 Tak: If 
the witnesses authenticate their signatures on a document but 
claim that the document is a document of trust, they are not 
deemed credible, even in a case where there is no independent 


HALAKHA 


authentication of the document, in accordance with the opinion 
of Rav Sheshet, son of Rav Idi; Rav Nahman; and Mar bar Rav Ashi 
(Rambam Sefer Shofetim, Hilkhot Edut 3:7; Shulhan Arukh, Hoshen 
Mishpat 46:37). 
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Rabbi Yehoshua ben Levi said: It is prohibited for a person to 
keep a repaid document within his house," due to the fact that 
the verse states: “And let not injustice dwell in your tents” (Job 
11:14). Even if he does not use the document to collect payment, 
the concern is that it might fall into the hands of one who will use 
it illegally to collect payment. In the West, in Eretz Yisrael, they 
say in the name of Rav: With regard to the first half of the verse: 


“If iniquity be in your hand, put it far away” (Job 11:14)," this is 


referring to a document of trust and a document of security 
[passim]." With regard to the second half of the verse: “And let 
not injustice dwell in your tents,” this is referring to a repaid 
document. 


They note: With regard to the one who said that a repaid docu- 
ment is the injustice referred to in the verse, all the more so a 
document of trust is an injustice and may not be kept, as a docu- 
ment of trust is fundamentally false. And with regard to the one 
who said that a document of trust is the injustice referred to in the 
verse, however, with regard to a repaid document, perhaps it is 
permitted to keep it, as, at times people keep it and do not return 
it to the borrower. This is because in those cases it serves as security 
for the coins of the scribe, whose fee has not yet been paid by the 
borrower, who is legally responsible to pay the scribe for writing 
the document. 


On a similar note it is stated, with regard to keeping items with 
potential to lead to transgression: With regard to a Torah scroll 
that is not proofread" and therefore contains errors, Rabbi Ami 
says: It is permitted to keep it without emending the mistakes for 
up to thirty days, and from that time onward it is prohibited to 
keep it, as it is stated: “And let not injustice dwell in your tents” 


(Job 11:14). 


§ Rav Nahman said that witnesses who say: Our statement was 
a statement of trust and we signed a document of trust, are not 
deemed credible. Similarly, witnesses who said: Our statement 
was a statement accompanied by a declaration by the person 
who is rendered a debtor by this document that he was coerced 
into the agreement, thereby invalidating the document, are not 
deemed credible. Mar bar Rav Ashi said that witnesses who said: 
Our statement was a statement of trust, are not deemed credible, 
but witnesses who said: Our statement was a statement accompa- 
nied by a declaration, are deemed credible. What is the reason 
for the difference between the cases? This document, which was 
accompanied by a declaration, may be written," as it is written 
under duress. And this document of trust may not be written, as 
it is fundamentally unjust. 


It is prohibited for a person to keep a repaid document 
within his house - Jina yp ww mw oe) 15 py 
inva: A lender may not retain a promissory note in his pos- 
session after the loan is repaid, in accordance with the opin- 
ion of Rabbi Yehoshua ben Levi, even if the borrower did not 
yet pay the scribe’s fee (Ran; Tur). However, the Shakh cites 
Tosafot, the Rosh, and the Ritva, who rule that it is permitted 
o retain the document until the scribe's fee is paid (Shulhan 


Arukh, Hoshen Mishpat 57:1). 


A scroll that is not proofread — maa ix 399: It is pro- 
hibited to retain a Torah scroll in one’s possession for more 
han thirty days if it has not been proofread and corrected. 
Rather, it must be corrected or interred in a repository for 
unusable sacred objects, in accordance with the opinion of 
Rabbi Ami. The Rema adds that the same is true for books 
of the Prophets and Writings, as well as other sacred books, 
e.g., the Talmud and its commentaries (Rashi; Haggahot 
Maimoniyyot; Rabbeinu Yeruham). Others add that the 
danger is that inadvertent use of corrupted editions of the 
Talmud and halakhic works could lead to great injustice and 
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mistaken halakhic rulings (Rambam Sefer Ahava, Hilkhot Sefer 
Torah 7:12; Shulhan Arukh, Yoreh De'a 279:1). 


Our statement was a statement accompanied by a dec- 
laration — 33337 ¥ NYT: The Rambam and the Shulhan 
Arukh rule, in accordance with the opinion of Mar bar Rav 
Ashi, that if witnesses claim that before they signed a docu- 
ment one of the parties to the transaction declared that he 
was not acting of his own volition, that they are deemed 
credible, even if their signatures on the document can be 
independently authenticated. The Shakh and the Gra, how- 
ever, cite several early commentaries who maintain that the 
witnesses are deemed credible only when their testimony 
is the only source authenticating their signatures (Josafot; 
Rosh; Ran) Yet others (Rav Hai Gaon; Ra’avad) rule that these 
witnesses are never deemed credible, even when their tes- 
timony is the only source authenticating their signatures, in 
accordance with the opinion of Rav Nahman, as the halakha 
is ruled in accordance with his opinion in monetary matters 
(Rambam Sefer Shofetim, Hilkhot Edut 3:8; Shulhan Arukh, 
Hoshen Mishpat 46:37). 


NOTES 
If iniquity be in your hand, put it far away — PNT JPA NX ON: 
Tosafot explain that the distinction between the different docu- 
ments is deliberate. “If iniquity be in your hand” refers to docu- 
ments of trust and security, which have no substance and are false 
from the outset. “And let not injustice dwell in your tents” refers 
to a paid document, which initially was substantive and now can 
lead to injustice. Along similar lines, Maharam Schiff adds that the 
term “put it far away” is appropriate for a document of trust, which 
should not have been in his house from the outset. Similarly, the 
phrase “let not injustice dwell in your tents” is appropriate for a 
repaid document, as, although it was initially legitimate to possess 
it, itis prohibited to keep it after the debt was repaid. 


Document of security - D°DS Www: Some explain that this is a 
document that one drafts to prevent another from gaining pos- 
session of her property, e.g., a woman who writes a document ficti- 
iously transferring her property to another to prevent her husband 
rom gaining possession of it (Rashi on Ketubot 99a). Based on 
he formulation in the Jerusalem Talmud, this is a document given 
as security for a debt. The Meiri explains that it is a document 
hat one requests to be written to create the impression that he is 
wealthy, similar to a document of trust. The difference is that the 
document of trust is given by the borrower to the lender, and 
he document of security is given by the lender to the borrower. 


Our statement was a statement accompanied by a declaration - 
1927 7 KY Tin: There are two explanations for the problem with 
estimony stating that there was an accompanying declaration. 
Some say that oral testimony lacks the authority to nullify a written 
document (Rashi; Tosafot; Rashba). Others explain that because 
he witnesses knew that this document involved injustice, as the 
one obligated by the document did not actually want it written, 
hey should not have signed it. Therefore, their claim that it is a 
document accompanied by a declaration is self-incriminating, 
and they are not deemed credible to incriminate themselves (Rid; 
Ran; Rosh). The Meiri writes, citing the early Spanish commentaries, 
hat the discussion here is with regard to a declaration concerning 
a sale or a gift, where it is possible to contend that one does not 
perform a transgression by signing the document. However, if 
hey signed a bill of divorce, where the Sages explicitly prohibited 
issuing a declaration to invalidate a bill of divorce, everyone agrees 
hat they are not deemed credible to say that their statement was 
accompanied by a declaration. 


his may be written - an2} IIN: Most commentaries explain 

hat the document may be written despite the declaration, as, if 
he transaction in the document was made under duress, and 

he witnesses must be aware of the nature of this duress, the 

compelled party had no alternative but to do what he did, and 

herefore writing and signing the document was legitimate (Rashi; 

Rabbeinu Hananel). In the Jerusalem Talmud, it is related that Rav 

Yirmeya and others signed both the declaration and the document 
hat the declaration undermined. Others explain, citing Rav Nissim 

Gaon, that the reason that in the case of a declaration the docu- 
ment may be written is that once he informed the witnesses that 
he was about to write a document under duress, the witnesses 

could sign the document as a document accompanied by a decla- 
ration. In addition, if a separate document of declaration is written 

and signed before the other document is, everyone agrees that 
it invalidates the second document. Therefore, they are deemed 

credible when they testify orally that there was a declaration. The 

Meiri holds that these two explanations are complementary, while 

the Ran holds that there is a halakhic difference between them. 


LANGUAGE 

Document of security [passim] - DDS Ww: Some explain that 
passim is related to the term piyyus, meaning appeasement, as the 
document serves to make one amenable to lend another money. 
However, according to the version in the Jerusalem Talmud, the 
correct reading is a document of pastis, from the Greek niot, 
pistis, meaning trust, in which case it is identical to a document 
of trust. 
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NOTES 


Our statement was a conditional statement - YI xan 
aya: Some say that signing a document that has an oral 
condition attached to it is an injustice, as they are signing 
a document from which the condition is omitted (Rid). 
Apparently, if it is explicitly stipulated in the document that 
here are no conditions, the witnesses are not deemed cred- 
ible if they claim there was a condition, as they are effec- 
ively stating that they signed a false document (Ritva). 


Declaration and condition — *x3m KYTin: There are three 
opinions in the early commentaries with regard to the 
halakhic ruling in this case, and they explain the Gemara 
at length according to each. Some maintain that the hala- 
kha is fundamentally in accordance with the opinion o 
ar bar Rav Ashi, who was the latest amora whose opin- 
ion was cited here, and his ruling that they are deemed 
credible applies even if their handwriting is authenticated 
by another document that they signed (Rav Hai Gaon). 
However, most early commentaries maintain that his ru 
ing applies only to case where their handwriting is no 
authenticated by another document, as their credibility is 
based upon the principle: The mouth that prohibited is the 
mouth that permitted (Rambam). The geonim themselves 
disagreed with regard to the ruling here, and some ruled 
in accordance with the opinion of Rav Nahman, based on 
the conclusion of the Gemara in Bava Batra (Sefer Halttur; 
Rid). No proof can be cited from the dilemma raised by Rava, 
which combines the cases of declaration and trust, as he 
raised the dilemma before Rav Nahman, and Mar bar Rav 
Ashi lived many years after Rava (Meiri). 


One witness says there is a condition attached to the 
transaction — *«3n Wik Ty: The early commentaries note 
that the case cited is one where one witness claims with 
certainty that there was a condition attached, and the other 
is uncertain. Were they each to testify with certainty and 
contradict each other, the document would certainly be 
rendered invalid, as clearly one of them is lying (Ramban; 
Rashba; Ran). 
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HALAKHA 


Rava raised a dilemma before Rav Nahman: In a case where 
the witnesses say: Our statement was a conditional statement," 
i.e., they verify their signatures, but add that the transaction was 
contingent upon fulfillment of an unwritten condition, what is 
the ruling? Perhaps it is similar to the cases of a statement accom- 
panied by a declaration’ and a statement of trust. In those latter 
cases, this is the reason that their statement is rejected, as in 
doing so they undermine the document, and in this case too, 
he undermines the document. Or perhaps a condition is a 
different matter, as it does not necessarily undermine the docu- 
ment. Rav Nahman said to him: When people come before us 
for judgment in this latter case, we say to them: Go and fulfill 
your conditions, and then descend before us for judgment. 


The Gemara asks: What is the ruling in a case where one witness 
says: There is a condition attached to the transaction™ and one 
witness says: There is no condition? Rav Pappa says: Both are 
testifying that it is a valid document, and that witness who says: 
‘There was a condition attached, is only one witness whose testi- 
mony challenges that validity. And the statement of one witness 
has no validity in a place where there are two witnesses. 


Rav Huna, son of Rav Yehoshua, strongly objects to this: If it is 
so that testifying that there is a condition is considered to under- 
mine the document, then even if both of the witnesses testify that 
there was a condition, their testimony should also not be accepted. 
Once they testified that the document is valid, they cannot give 
additional testimony that contradicts their original testimony. 
Rather, we say: These two witnesses are coming to undermine 
their testimony that the document is valid. These are not two 
separate testimonies, one that the document is valid and one with 
regard to the condition. Rather, the second testimony revokes the 
first. Similarly, this single witness is coming to undermine his 
testimony as well. Therefore, there is only one witness testifying 
that the document is valid. The Gemara concludes: The halakha 
is in accordance with the opinion of Rav Huna, son of Rav 
Yehoshua, and the testimony of even one witness who says that 
there was a condition attached to the transaction is accepted. 


§ The Sages taught: If two witnesses were signatories on a 
document and they died," and two strangers from the market- 
place came and said: We know that this is their handwriting, 
but they were coerced into signing the document, or if they said 
that they were minors when they signed the document, or if they 
said that they were disqualified witnesses when they signed the 
document, these strangers are deemed credible, as the mouth 
that prohibited and ratified the document is the mouth that per- 
mitted and undermined the document. However, if there are 
other witnesses who testify that it is their handwriting, or if their 
handwriting emerges from another place, from a document 
that one challenged and that was deemed valid in court, these 
witnesses from the marketplace are not deemed credible and their 
testimony does not undermine the validity of the document. 


Our statement was a conditional statement — 19937 VI PKIN: 
If witnesses authenticated their signatures and immediately 
claimed that there was an unfulfilled oral condition attached to 
the transaction, they are deemed credible, in accordance with 
the opinion of Rav Nahman. However, in a case where their 
signatures can be independently authenticated, they are not 
deemed credible (Rashi; Rambam). Others rule that they are 
deemed credible even in a case where their signatures can be 
independently authenticated (Rav Hai Gaon; Ra’avad; Rambam 
Sefer Shofetim, Hilkhot Edut 3:9). See also the Shulhan Arukh, who 
rules differently in two separate places (Hoshen Mishpat 46:37 
and 82:12; see Shakh). 
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One witness says there is a condition — «3m Witt Ty: If one of 
the signatories on a document claims that there was an unful- 
filled oral condition attached to the transaction, the defendant 
is exempt from payment, after taking an oath of inducement 
by rabbinic law. The authorities disagree about whether this is 
only in a case where there is no independent authentication 
of the signatures or if it applies even in a case where there is 
independent authentication (Rambam Sefer Shofetim, Hilkhot 
Edut 3:10; Shulhan Arukh, Hoshen Mishpat 46:37 and 82:12). 


If two witnesses were signatories on a document and they 
died -anm sew by pann maw: If the witnesses who signed 


a document have died, and their signatures can be authen- 
ticated only by asking other witnesses, but the latter claim 
that the witnesses were compelled to sign the document or 
were disqualified from testifying or were minors at the time, 
their testimony is accepted, and the document is destroyed, 
in accordance with the baraita. If the lender claims that a dead- 
line was set for him to ratify the document, the destruction 
of the document is delayed. However, if he did not explicitly 
make that claim, the document is destroyed immediately 
(Rashba; Rambam Sefer Shofetim, Hilkhot Edut 7:7; Shulhan Arukh, 
Hoshen Mishpat 46:37). 
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The Gemara asks: And if the testimony of these witnesses is not 
accepted, is that to say that we collect debts with that document 
as one would collect debts with a valid document? And why 
would that be the case? Aren’t the two signatories whose signatures 
were ratified and the two witnesses from the marketplace whose 
testimony invalidates the document contradictory witnesses?" 
Therefore, the document cannot be used to collect payment. 


Rav Sheshet said: That is to say that contradiction of their 
testimony is the first stage in rendering them false, conspiring 
witnesses," in the sense that certain restrictions that apply to 
the latter apply to the former as well. 


NOTES 


Aren't the two signatories and the two witnesses contradic- 
tory witnesses — 97192 47 "A: Most commentaries explain that 
this refers to a case where the second pair of witnesses testifies 
to invalidate the testimony of the first pair of witnesses, without 
impugning the witnesses themselves, e.g., the witnesses were 
minors, relatives, or compelled to sign the document due to a 
threat to their lives. However, if they testify that the first witnesses 
are disqualified due to transgressions that they performed, the 
ruling in that case is like any other case where witnesses testify 


Contradiction of their testimony is the first stage in render- 
ing them false, conspiring witnesses — may nbnn TOTT 
71: Witnesses whose testimony was contradicted and who 
were later rendered false, conspiring witnesses are subject to 
the full range of punishments administered to false, conspiring 


Perek II 
Daf20 Amuda 


HALAKHA 


to disqualify other witnesses, and the testimony of the latter pair 
of witnesses is accepted (Ri Migash; Josafot; Ramban; Rashba). 
Others explain that because the first pair of witnesses is dead, 
even if the second pair of witnesses testifies that the first set is 
disqualified because they were robbers or the like, the testimony 
of the second set is considered testimony to contradict their 
testimony, not to invalidate the witnesses. Therefore, it is a case 
of contradictory witnesses who negate each other's testimony 
(Ba‘al HaMaor; Ritva). 


witnesses: Death, lashes, and monetary payment, as contradic- 
tion of their testimony is the first stage in rendering them false, 
conspiring witnesses, in accordance with the statements of Rav 
Sheshet and Rava (Rambam Sefer Shofetim, Hilkhot Edut 18:4; Tur, 
Hoshen Mishpat 38). 
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And just as witnesses render other witnesses false, conspiring 
witnesses only in their presence, because with their testimony 
they render them liable to be punished, so too, witnesses contra- 
dict the testimony of other witnesses only in their presence." 
Since the signatories to the document are dead, their testimony 
cannot be contradicted. 


NOTES 


Contradiction of testimony and rendering witnesses false, 
conspiring witnesses — matt AWN: There are several differ- 
ences between these two forms of disallowing the testimony 
of witnesses. With regard to the testimony of the second pair of 
witnesses, they render the first pair of witnesses false, conspir- 
ing witnesses by testifying that they could not have witnessed 
what they claim to have witnessed because they were not in 
the place where they claimed that the incident they witnessed 
transpired. They contradict the testimony of the first pair of wit- 
nesses by partially or completely disputing the content of their 
testimony. 

With regard to the respective consequences, when witnesses 
are rendered false, conspiring witnesses they receive the punish- 
ment that they sought to inflict on the person against whom 
they testified. The details of these halakhot and the exceptions 
to them are discussed in tractate Makkot. In the case of con- 
tradiction of testimony, although the first pair of witnesses is 
suspected of lying, they are not disqualified from testifying 
in other cases, and they certainly receive no punishment. In 
addition, with regard to rendering witnesses false, conspiring 
witnesses, there is a Torah decree that the testimony of the 


second pair of witnesses is accepted to disqualify the first wit- 
nesses. With regard to contradiction of testimony, the testimony 
of one pair of witnesses is no more accepted than the testi- 
mony of the other; they simply neutralize each other (Jalmidei 
Rabbeinu Yona). 

Rav Sheshet’s opinion that contradiction of the witnesses’ 
estimony is the first stage in rendering them false, conspiring 
witnesses is especially significant with regard to Rava's opinion 
cited in tractate Bava Kamma, which is also the halakhic ruling, 
hat if the testimony of witnesses was contradicted and then 
hose first witnesses were rendered false, conspiring witnesses, 
hey are subject to the full range of punishments administered 
o false, conspiring witnesses. One does not say that because 
heir testimony was contradicted they are no longer witnesses 
and cannot be rendered false, conspiring witnesses. The reason 
is that contradicting witnesses and rendering witnesses false, 
conspiring witnesses are essentially similar (see Ritva). However, 
Rabbi Abbahu maintains that since there is so substantive a dif- 
ference between contradicting witnesses and rendering them 
false, conspiring witnesses, one cannot derive that restrictions 
that apply to one apply to the other as well. 
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NOTES 


Establish two witnesses against the two witnesses — *pix 
nn infty) 17: A simple question may be raised: What difference 
is there whether or not the witnesses are deemed credible? In 
either case, the money remains with the one in whose posses- 
sion it is found and the borrower pays nothing. In fact, some 
commentaries are of the opinion that the only difference is 
that if the second pair of witnesses is deemed credible, the 
document is destroyed on the basis of their testimony. If they 
are not deemed credible, the document is not destroyed, as 
the borrower could provide another proof. However, most 
early commentaries agree with Rashi, that the difference 
between whether or not their testimony is deemed credible 
is in a case where the lender seizes the property of the bor- 
rower. If the witnesses are deemed credible, the lender is not 
compelled to return the property to the borrower. 


Bar Shatya — xW% 33: This discussion is based on the prin- 
ciple that the halakhic status ofa person who has intermittent 
periods of sanity and insanity is determined by his condition 
at the time of his action. During his bouts of insanity, he is not 
responsible for his actions (Ritva). 


One ratifies a document only — Kby WEIN Prp px: 
There are two fundamental versions of this statement. The 
version in the Gemara here, which is the version of Rashi and 
also the Ri Migash, is: One ratifies a document by authenti- 
cating the witnesses’ signatures only from a document that 
one challenged. Apparently, one cannot authenticate the 
signatures by means of a document ratified by the court if 
that document was not challenged. The reason is that the 
authentication process is meticulous only when the validity 
of a document is challenged; therefore one knows that the 
document is reliable. The Rosh, however, holds that even 
according to Rashi’s version there is no requirement that the 
proof will be brought from a document that was challenged. 
The version of Rif is: One ratifies a document by authen- 
ticating the witnesses’ signatures from a document that one 
challenged only if it was deemed valid in court. That is the rul- 
ing of several authorities, including the Ramban and the Ritva. 


HALAKHA 

Establish two witnesses against the two witnesses — »pix 
na "i ‘In: The witnesses who signed a promissory note 
died, and other witnesses came to authenticate the signature 
but claimed that there was some factor disqualifying the 
signatory witnesses or their signing of the contract. In that 
case, if there are other witnesses authenticating the signatures, 
or if their signatures are authenticated by another document 
that they signed, the document is not destroyed, but the 
money remains in the possession of the borrower (Rambam 
Sefer Shofetim, Hilkhot Edut 7:7; Shulhan Arukh, Hoshen Mishpat 
46:37). 


And establish the money in the possession of bar Shatya — 
KUY Ta Nina Nata PIXI: If one who suffers from bouts of 
insanity sells his property, and one pair of witnesses testifies 
hat he was sane at the time of the sale while another pair 
of witnesses testifies that he was insane, the status quo is 
upheld. Therefore, if he sold movable property, it remains in 
he possession of the buyer. If he sold real estate, it remains 
in the possession of the seller. Some (Beit Yosef, and see the 
commentary of Rabbi Akiva Eiger to Shulhan Arukh) rule that 
his is the halakha only in the case of inherited real estate, 
which is in the presumptive possession of the seller (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 29:5; Shulhan Arukh, Hoshen 
Mishpat 235:21 ). 


Witnesses render other witnesses false, conspiring wit- 
nesses only in their presence — xx DWI NR P PH 
1393: A pair of witnesses may contradict the testimony of 
a pair of witnesses that testified previously, even not in their 
presence. However, they can render the first pair false, conspir- 
ing witnesses only if they are present. Nevertheless, if they 
testify that the first pair of witnesses was with them elsewhere 
and could not have witnessed the incident about which they 
testified, the testimony of the first pair is contradicted, in 
accordance with the opinion of Rabbi Abbahu (Rambam Sefer 
Shofetim, Hilkhot Edut 18:5). 
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Rav Nahman said to Rav Sheshet: If the first pair of witnesses 

was before us and the second pair would contradict their testi- 
mony, that is contradiction, and we would not consider their 
testimony and would not collect money with the document, as it 

is contradicted testimony. Now that they are not before us, and 

in a case where if they were before us perhaps they would have 

admitted to the second witnesses that the testimony of the second 

witnesses is correct, are they deemed credible, and the document 

that they signed valid? 


Rather, Rav Nahman said in the case where the testimony of 
the first witnesses is contradicted not in their presence, the ruling 
is: Establish two witnesses against the two witnesses’ who 
contradict their testimony, thereby neutralizing both testimonies, 
and establish the money in the possession of its owner, just as 
it was in the case of the property of bar Shatya.' As when bar 
Shatya, a man who suffered from periodic bouts of insanity, sold 
his property, two witnesses came and said: He sold it when 
he was insane; and two other witnesses came and said: He sold 
it when he was sane.’ 


Rav Ashi said in that case: Establish two witnesses against the 

two witnesses who contradict the testimony of the first pair, and 

establish the money in the possession of bar Shatya.™" The 

Gemara notes: We say that the property remains in the possession 
of bar Shatya only when he has possession of the property based 

on the possession of his fathers. However, if he does not have 

possession of the property based on the possession of his fathers, 
but he acquired the property himself, we say: He purchased his 

properties when he was insane, and he sold them when he was 

insane. He does not have presumptive ownership of them. There- 
fore, the property remains in the possession of the person to 

whom bar Shatya sold it. 


Rabbi Abbahu disagrees with the opinion of Rav Sheshet and 
says: Witnesses render other witnesses false, conspiring wit- 
nesses only in their presence," but witnesses contradict the 
testimony of other witnesses not in their presence. And with 
regard to rendering other witnesses false, conspiring witnesses 
not in their presence, although it is not effective in rendering 
them false, conspiring witnesses in the sense that they are pun- 
ished for their false testimony, in any case, it is contradiction of 
their testimony. 


§ The Master said in the baraita cited previously: If there are 
other witnesses who testify that it is their handwriting, or if 
their handwriting emerges from another place, from a docu- 
ment that one challenged and that was deemed valid in court, 
these witnesses are not deemed credible. The Gemara infers: 
From a document that one challenged, yes, the signatures are 
authenticated and the testimony of the other witnesses is not 
accepted; however, if one did not challenge the document, no, 
the document cannot be used to authenticate their signatures. 
This supports the statement of Rabbi Asi, as Rabbi Asi said: One 
ratifies a document by authenticating the witnesses’ signatures 
only from a document that someone challenged and that was 
deemed valid in court." 


LANGUAGE 


Bar Shatya - xW 33: Bar in this context does not mean son 


of; rather, it is a Hebrew prefix denoting one’s attributes, e.g., 
ben hayil, referring to a courageous person and ben beliyyaal, 
referring to a wicked person. The term is also used in Aramaic 


At times sane, at times insane - npiv ony oon ony: Certain 


types of mental illness, especially bipolar afflictions, are cyclical, 


where the mentally ill person experiences periods when he is 
completely sane and periods when his condition deteriorates 


BACKGROUND 


expressions like bar mitzva, or bar pelugta, referring to an 
adversary. Here too, bar Shatya refers to one who is known 
for his insanity. 


and his judgment is impaired. The transition from sanity to 
insanity is gradual. Therefore, there are periods when it is dif- 
ficult to determine his condition at that point. 
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The Sages of Neharde’a’ say:" One ratifies a document by authen- 
ticating the witnesses’ signatures only from two marriage con- 
tracts" or from the bills of sale for two fields that those witnesses 
signed. And those bills of sale are effective only in a case where 
their owner ate their produce for three years, the requisite period 
to establish presumptive ownership of the field, and in peace, undis- 
turbed by protest. In that case we can rely on the signatures, and the 
documents are considered valid. 


Rav Shimi bar Ashi said: Authentication of signatures by compari- 
son to other documents can be accomplished specifically when the 
documents emerge from the possession of another." However, 
when the documents emerge from the possession of the litigant 
himself, no, they may not be used to authenticate the signatures. 
The Gemara asks: What is different in a case where the documents 
emerge from the possession of the litigant himself that they may 
not be used to authenticate the signatures? It is that perhaps while 
the documents were in his possession he learned how to copy the 
signatures and forged them. If so, also in a case where the docu- 
ments emerge from the possession of another, perhaps he went 
and saw the signatures, and came back and forged them. The 
Gemara answers: In that case, he would not be able to accurately 
reproduce the signatures to that extent based on memory alone. 


§ The Sages taught: A person may write his testimony in a docu- 
ment" and testify on its basis even after several years have passed. 
Rav Huna said: And that is the halakha only if he remembers the 
testimony on his own and he uses the document merely to refresh 
his memory with regard to certain details. Rabbi Yohanan said: 
One may rely on that written testimony even ifhe does not remem- 
ber the testimony by himself at all. Rabba said: Conclude from 
this statement of Rabbi Yohanan: With regard to these two wit- 
nesses who know testimony in a certain case, and one of them 
forgot the testimony, one witness may remind his fellow witness" 
of the testimony, as according to Rabbi Yohanan, even if the witness 
remembers the testimony only by means of an external stimulus, the 
testimony is valid. 


A dilemma was raised before the Sages: If the litigant himself 
reminds the witness of the testimony, what is the ruling? Rav 
Haviva said: Even if the litigant himself reminds the witness, he 
may testify. Mar, son of Rav Ashi, said: If the litigant himself 
reminds the witness, he may not testify. And the Gemara concludes 
that the halakha is that if the litigant himself reminds the witness 
of the testimony, the witness may not testify, due to the concern 
that the litigant influenced the nature of his testimony. 


HALAKHA 


How his handwriting emerges from another place - "%3 
NX pipan xyi it aNd: The court authenticates the signatures 
on a document by comparing them with the signatures on 
other documents, e.g., two marriage contracts or two deeds of 
sale of real estate where the purchaser has openly consumed 
he produce of the field for three years without concern and 
without protest, in accordance with the opinion of the Sages of 
eharde’a. This is the halakha, provided that the authenticating 
document was not produced by the party seeking authentica- 
ion of the document, due to the suspicion that he forged the 
signatures, in accordance with the opinion of Rav Shimi bar Ashi. 
The Rema, citing the Tur, rules that this caveat applies even if 
hese documents were ratified, but the Ran, citing the Rambam, 
disputes this. Similarly, documents whose validity was chal- 
enged and that were then ratified by the court may be used 
o authenticate signatures, in accordance with the baraita and 
he opinion of Rabbi Asi (Rashi; Ra’ah; Beit Yosef, citing Rambam). 
The Shulhan Arukh and the Rema also cite the opinion that 
ratified documents may be used even if their validity was never 
challenged (Rosh; Shakh, citing Rifand Rambam; Rambam Sefer 
Shofetim, Hilkhot Edut 6:3; Shulhan Arukh, Hoshen Mishpat 46:7). 


A person may write his testimony in a document - anid 
ww by iny DINK: A witness is permitted to write notes to 
support his memory and to consult them before testifying, in 
accordance with the baraita. Even if he was unable to remem- 
ber the incident without consulting the notes, he may testify, in 
accordance with the opinion of Rabbi Yohanan, as the halakha 
is ruled in accordance with his opinion even in disputes with 
Rav, who was Rav Huna's teacher, and all the more so in disputes 
with Rav Huna. However, they may testify only if they recall the 
incident after consulting the notes; they may not testify solely 
on the basis of what is written (Tosafot; Rambam Sefer Shofetim, 
Hilkhot Edut 8:1; Shulhan Arukh, Hoshen Mishpat 28:13). 


One witness may remind his fellow witness - 1m 15773 
yan: If one is reminded of an incident by another, he may 
testify, even if the one reminding him is his fellow witness. 
However, if the one reminding him is a litigant in the case, he 
may not testify, even if after being reminded he recalls the 
events himself, in accordance with the opinion of Rabba and 
Mar bar Rav Ashi (Rambam Sefer Shofetim, Hilkhot Edut 8:2; 
Shulhan Arukh, Hoshen Mishpat 28:14). 


BACKGROUND 


The Sages of Neharde’a — 14177): The Gemara in tractate 
Sanhedrin explains that this is a reference to Rav Hama, a 
fourth-generation Babylonian amora. He apparently lived 
a long life, as his discussions with Sages of the previous 
generation are recorded in the Talmud. Since he served for 
over twenty years at the head of the yeshiva in Neharde’a 
following the death of Rav Nahman bar Yitzhak, his halakhot 
are attributed to the Sages of Neharde’a. Apparently, Rav 
Hama was a relative of and served as the scholar of the 
house of the Exilarch. It is also possible that this is the same 
Rav Hama who met with the king of Persia and discussed 
matters of Torah with him. 


NOTES 
The Sages of Neharde’a say — *¥I772 “Wax: According to 
most commentaries, there is no dispute here, and the Sages 
of Neharde’a, supported by the baraita, come to complete 
he statement of Rav Asi. However, there is a dispute with 
regard to the details. Some explain that to authenticate the 
witnesses on a document, the Sages of Neharde’a require 
wo ratified documents; one is insufficient (Halakhot Gedolot; 
Ra'avad). Others explain that the Sages of Neharde’a hold 
hat in the absence of one ratified document, one may rely 
on two unratified documents to authenticate a third, when 
here are indications that they are indeed authentic signa- 
ures (Ritva, citing Tosafot). 


From two marriage contracts - mana *nwn: The 
ordekhai explains that the reason two documents are 
required is that sometimes signatures are not perfectly 
consistent, and differences may arise due to the surface 
on which the witnesses signed their names, or due to the 
act that they needed to fit their signatures in limited space. 
Therefore, two documents present a more complete pic- 
ure. The Meiri explains that a marriage contract is used for 
authentication of the signatures because those documents 
are typically signed in public, and there is no suspicion of 
orgery. He adds that a document of sale whose accuracy 
is confirmed by the seller may be used for authentication. 
n the Jerusalem Talmud there is a discussion with regard 
o relying on books and letters written by the witnesses, 
and the Meiri and the Ritva disagree with regard to the 
interpretation of that discussion. Nevertheless, they both 
agree that it is problematic to authenticate documents 
with letters, either because it is unclear who wrote them or 
because one is not meticulous when writing letters, leading 
to inconsistencies in the writer's penmanship. 
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And if the witness is a Torah scholar - paya KIN% °K) 
xi: Most commentaries follow Rashi, who explains 
that if the witness is a Torah scholar, even if the litigant 
reminded him of the facts, he may testify if he ulti- 
mately remembers the incident, since a Torah scholar 
would not testify unless he was certain, and he would 
not change his testimony due to the influence of the 
litigant. This can be demonstrated from the incident 
involving Rav Ashi and Rav Kahana. However, some 
early commentaries cite an alternative explanation, cit- 
ing Rav Hai Gaon, that if the litigant is a Torah scholar, 
it is permitted for him to remind the witness of the 
incident, since a Torah scholar would certainly relate the 
circumstances in a manner that will not lead to a per- 
version of justice and will merely state the facts (Ram- 
bam). However, most early commentaries question 
that explanation, both due to its content, and because 
it is not supported by the incident involving Rav Ashi. 


HALAKHA 


And if the witness is a Torah scholar — pama NIV y 
am: If the witness is a Torah scholar he may testify, even 
if the litigant himself reminded him of the incident in 
question. The Rambam explains that the Gemara is 
referring to a case where one of the litigants is a Torah 
scholar. See Tur and Derisha, who rule according to both 
interpretations (Rambam Sefer Shofetim, Hilkhot Edut 
8:2; Shulhan Arukh, Hoshen Mishpat 28:14). 


Mounds of dirt - niban: The presumptive status 
of mounds near a city that is adjacent to a graveyard 
or to the path leading to a graveyard, whether they 
are new or old, is that they contain impurity imparted 
by a corpse, in accordance with the mishna in Oholot 
cited in the Gemara. The word near in this context is 
referring to the mounds closest to the city, with none 
closer. However, the presumptive status of a mound 
that is not near a city is impure only if it is old, which 
in this context means that no one remembers when 
it came into being, in accordance with the opinion of 
Rabbi Yehuda in his dispute with Rabbi Meir, and in 
accordance with the explanation of Rabbeinu Hananel 
(Rambam Sefer Tahara, Hilkhot Tumat Met 8:3 and Kesef 
Mishne there). 


LANGUAGE 

Hesitant [mehassem] - opm: There are many variant 
readings of this term in manuscripts and other sources. 
There are three principal versions: Mehassem, mehas- 
sem, and mehasses. The last of the three is the one 
adopted in the Hebrew language, although the other 
possibilities are also viable. It is unclear whether there 
is a unique verb form of the root het, samekh, mem in 
the sense of hesitancy or uncertainty, or whether it is 
somehow related to other meanings of that verb, e.g., 
strengthened or withstood. 


vp joyy DN — KIT DIO NINY N) 
RENTS M? WY ME Ws ITT NT 
KT A wat YD VAK xa ab 
pmny si 1c) te cab aioe KITTO 
saps 7109 kay xb sav sox omit 
sama 31) enn re pop wre 31 
Joy map a 2 vag DEN mT 
YRWDIN NIT KIT IK PKIDID NP 

PTs 


vy) pa manpa NDAN 007 pn 
- TAID ITS] MTN INSTT PS 
ining - niwan mpi nixay 
DWN STAMP MM MID - nig 
NITIP DOW IW KIT HNN) DN 
= ABP wie TNA a7 VNA 227 
eee tae eee ine 

m 


VY — Vy xox oy INT VY ONT 
a MEDD WD TYI- TT] wa 
woh wry NTT gaw PPI 
TAR ase ys TONNY TPY 
NIPI wad TDI Y -WYKT 

anpa- nN 


papy - ninapa ma JN Nava 
Nap npa Nwaws pa aT 
-ninapa mad nanon yy bre bna 

pone nivapa mad ras 


And if the witness is a Torah scholar, then even if the litigant 
himself jogged the witness's memory, the witness may testify. A 
Torah scholar would not testify if he did not actually remember the 
testimony himself, as in that case involving Rav Ashi,’ who knew 
testimony relating to Rav Kahana. Rav Kahana said to Rav Ashi: 
Does the Master remember this testimony? Rav Ashi said to him: 
No. Rav Kahana said to him: Didn’t the incident transpire in such 
and such a manner? Rav Ashi said to him: I don’t know. Ultimately, 
Rav Ashi remembered the testimony and testified for Rav Kahana. 
He saw that Rav Kahana was hesitant [mehassem]' with regard to 
accepting his testimony, concerned that he had influenced the con- 
tent of Rav Ashi’s testimony. Rav Ashi said to him: Do you think 
that I am relying on you? I made an effort, and I remembered 
the incident. 


§ Apropos recalling testimony, the Gemara adds that we learned 
there in a mishna (Oholot 16:2): Mounds of dirt" that are near 
either to a city or a path, whether these mounds are new or 
whether they are old, are ritually impure due to the concern that 
a corpse is buried there. With regard to the mounds that are distant 
from the city: If they are new they are ritually pure, as, were there 
a corpse buried there, someone would remember, and if they are 
old they are impure. The mishna elaborates: What is a mound that 
is near? It is one at a distance of up to fifty cubits. And what is a 
mound that is old? It is one that was there for more than sixty years; 
this is the statement of Rabbi Meir. Rabbi Yehuda says: A mound 
that is near is one that there is no mound closer than it. Old is 
referring to a mound that no one remembers. According to Rabbi 
Yehuda, the parameters are not quantifiable. 


The Gemara asks: What is a city and what is a path in this context? 
If you say city means an actual city and a path is an actual path 
and the mishna is referring to any city or path, the question arises: 
Do we presume the existence of ritual impurity in Eretz Yisrael? 
But didn’t Reish Lakish say in explaining how the Sages, based on 
meager proof, deemed an area in Eretz Yisrael ritually pure where 
uncertainty arose with regard to its purity: They found a pretext 
and deemed Eretz Yisrael ritually pure. Apparently, one does not 
presume ritual impurity in Eretz Yisrael. Why, then, does the mishna 
declare that every mound of dirt near a city or a path is impure? 
Rabbi Zeira said: The word city in the mishna is referring to a city 
adjacent to the cemetery, and the word path is referring to the path 
leading to the cemetery. Therefore, the concern that a corpse may 
be buried in the mound is a reasonable one. 


The Gemara asks: Granted, with regard to a mound located adjacent 
to the path leading to the cemetery, there is concern that a corpse 
is buried in the mound, as sometimes one happens to go to bury 
the corpse on Shabbat eve at twilight, and to avoid desecrating 
Shabbat, it happened that they buried the corpse in a mound on 
the path. However, with regard to a city adjacent to the cemetery, 
everyone goes to the cemetery to bury their dead. Why would 
anyone bury a corpse in a mound adjacent to the city? 


Rav Ashi =! 31: Rav Ashi was a sixth-generation Babylonian 
Sage whose primary undertaking was the redaction of the 
Babylonian Talmud together with Ravina. He was born in the 
year 352 and studied with Rav Kahana. Rav Ashi reestablished 
the academy in Sura, which had been closed since the time of 
Rav Hisda, and he led the yeshiva for sixty years. 

Rav Ashi and Ravina were not the first to edit the Oral Torah, 
as there are many discussions in the Talmud whose language 
and style indicate that they were edited long before the time 
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of Rav Ashi. Rav Ashi arranged the material that he received 
from previous generations, which emanated from different 
academies and that was written in different styles, to produce 
an organized and uniform Talmud. 

Various factors contributed to Rav Ashi’s success in this 
great project, which ultimately was completed over a period 
of several hundred years. It is likely that Rav Ashi was assisted 
by a committee of Sages, who assembled in the academy 
in Sura. Nevertheless, it was only because of the unique 


political environment and economic conditions at the time 
that a project of this scope could be launched. The Persian king 
Yazdegerd | treated all of his citizens fairly, and expressed 
particular interest in the Jewish community, whose Sages he 
respected. Under his regime, the economic situation of the 
Jews of Babylonia was excellent, and they enjoyed relative 
freedom. These conditions allowed the Babylonian Sages to 
commit themselves to this vast enterprise. 
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Rabbi Hanina said: The mounds could be impure, since women 
bury their stillborn babies adjacent to the city," as there is no 
funeral in that case, and because those afflicted with boils® bury 
their arms" that withered and fell from their bodies. Until a distance 
of fifty cubits" from the city, the woman goes alone and buries the 
stillborn in a mound. More than that distance, she takes a person 
with her, as she fears going alone, and she goes to the cemetery. 
Therefore, we are not presuming the existence of ritual impurity 
in Eretz Yisrael. The case of the mounds is an exception, as there 
is basis for deeming them impure. 


Rav Hisda said: Conclude from the statement of Rabbi Meir, 
who established a time limit beyond which a mound is considered 
an old mound, that with regard to testimony, until sixty years have 
passed, it is remembered, and if more than sixty years have passed, 
it is not remembered. And the Gemara rejects that conclusion: 
That is not so. There, with regard to the mounds, it is a case where 
responsibility to attest to the status of the mound was not imposed 
upon him, and the matter is forgotten after the passage of sixty 
years. However, here, with regard to testimony in general, since 
responsibility to testify was imposed upon him," he remembers 
the testimony even after a greater period of time than sixty years 
has passed. 
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document says: This is my handwriting 

and this is the handwriting of my fellow witness, and that witness 
says: This is my handwriting and that is the handwriting of my 
fellow witness, these witnesses are deemed credible and the docu- 
ment is ratified, as together they provide testimony authenticating 
both signatures. If this witness says: This is my handwriting, and 
that witness says: This is my handwriting, and neither testifies with 
regard to the signature of the other, they must add another witness 
with them who will authenticate the signatures of the two witnesses, 
as otherwise, each of the witnesses would be testifying with regard 
to half the sum in the document; this is the statement of Rabbi 
Yehuda HaNasi. And the Rabbis say: They need not add another 
witness with them. Rather, a person is deemed credible to say: 
This is my handwriting. The testimony of the two signatories about 
their own signatures is sufficient. 


The Gemara says: When you analyze the 
GEMARA eson ao j 


reasoning for the opinions of the tanna’im, 
say" that according to the statement of Rabbi Yehuda HaNasi, 


NOTES 


Since women bury their stillborn babies adjacent to the 
city - wha Dw nNsip Dwanw Jim: Neither miscarried fetuses 
nor dismembered limbs require a funeral. They must be buried, 
however, and it is likely that the public is unaware of the burial 
and its location. Others suggest that since these women and 
lepers are ashamed of their situation, the burial is performed as 
inconspicuously as possible (see Shita Mekubbetzet). 


And those afflicted with boils bury their arms — pnw +33) 
amniyin: Corpses and their body parts impart ritual impurity. 
The halakha is that limbs severed from a living person also impart 
impurity like the limb of a corpse, where the limb is defined as 
containing bone, flesh, and sinew. 


Until fifty cubits — max mwan ty: There are variant readings of 
the text resulting in different explanations of the Gemara here. 
The version of the Gemara cited by Rashi is merely: She takes 
a person with her, and he explains that as the woman would 
not go a distance greater than fifty cubits by herself but would 


take another with her, the companion would tell others and the 
burial would be publicized. Therefore, if there was no publicity, it 
is possible to conclude that nothing is buried there. According 
to this interpretation, all old mounds are impure, new mounds 
close to the city are impure, and new mounds distant from the 
city are pure. 

The version of the Gemara cited by Rabbeinu Hananel is as it 
appears in this edition. If the cemetery is beyond fifty cubits, she 
takes another with her and performs the burial in the cemetery. 
Most early commentaries (see Josafot) explain that according 
to Rabbeinu Hananel, there is concern with regard to mounds 
more than fifty cubits from the city only if they are old, as in the 
past, there might have been a city or road closer to the mound. 


When you analyze the reasoning say — anid yma: This term 
used here comes from the Hebrew root meaning exhaust, and 
in this context means: When one subjects the explicit dispute to 
exhaustive analysis, one may arrive at a different understanding 
of the dispute. 


BACKGROUND 


Boils — pmw: Here the reference is to a variety of 
the disease that causes limbs to fall off the body. The 
Gemara describes this affliction in detail later in the 
tractate (77b). 


HALAKHA 


Since responsibility to testify was imposed upon him - 
my OTT 1V3: Provided a witness recalls an incident that 
he witnessed, he may testify about that incident forever, 
and there is no concern that he no longer remembers 
what transpired (Shulhan Arukh, Hoshen Mishpat 28:13). 


If this witness says, this is my handwriting — vaix m 
Y? Ans: If the two witnesses come to authenticate their 
signatures, and each one says: This is my handwriting 
and that is the handwriting of my fellow witness, they 
are deemed credible. Moreover, the document is rati- 
fied even if each authenticates only his own signature, 
provided that they remember the events recorded in 
the document, according to the Rambam, who ruled 
in accordance with the opinion of the Rabbis in their 
dispute with Rabbi Yehuda HaNasi. Others say that the 
document is ratified even if the witnesses do not remem- 
ber the incident and they testify about their signatures 
alone, provided that an additional witness testifies with 
regard to both signatures. This ensures that there will 
be two witnesses for each signature (Tosafot, Rosh; Tur; 
Rambam Sefer Shofetim, Hilkhot Edut 6:2, 8:4; Shulhan 
Arukh, Hoshen Mishpat 46:7, 10). 
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They are testifying about the sum of one hundred dinars 
that is in the document - o-Pyn OF Www ma by:Whena 
witness who signed a document comes to court to authen- 
ticate his signature and says that he does not recall the 
actual incident recorded in the document that he signed, 
his testimony is not accepted. That is because in that case, 
his testimony is about the sum recorded in the promissory 
note, in accordance with the opinion of the Rabbis. In any 
event, if the signatures were already authenticated by other 
means, e.g., through comparison to another document or 
through the testimony of other witnesses, whether or not 
the signatories recall the event is irrelevant (Rambam). Some 
authorities disagree and rule that the testimony of witnesses 
authenticating their signatures is valid even if they do not 
recall the actual event, provided that two witnesses authen- 
ticate each signature. This can be accomplished either by 
each of the witnesses authenticating his own signature 
and that of his fellow witness, or by each authenticating 
his own signature and an additional witness testifying to 
authenticate their signatures (Josafot; Rosh; Tur). Others 
maintain that even the Rambam would agree that an 
additional witness is effective when the witnesses do not 
recall the incident (Beit Yosef). The Shakh proved that Rav 
Yosef Caro reconsidered and ultimately agreed with most 
commentaries that the Rambam disagrees in that case as 
well (Rambam Sefer Shofetim, Hilkhot Edut 8:1; Shulhan Arukh, 
Hoshen Mishpat 46:10). 


Where one of the witnesses died — 379312 TT mAT KIYI: 
If one of the signatories to a document dies, the surviving 
witness may not testify to authenticate both his signature 
and the signature of the dead witness, as this would lead to 
most of the money being collected based on the testimony 
of a single witness. This is in accordance with the Gemara’s 
explanation that the witnesses testify about the sum of one 
hundred dinars in the document (Rambam Sefer Shofetim, 
Hilkhot Edut 7:5; Shulhan Arukh, Hoshen Mishpat 46:13). 
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the witnesses are testifying about their handwriting and authen- 
ticating their own signatures. Therefore, if each witness testifies 
only with regard to his own handwriting, there is only one witness 
authenticating each signature. According to the Rabbis, the wit- 
nesses are testifying about the sum of one hundred dinars that 
is in the document" and are not authenticating the signatures 
at all. Therefore, the testimony of the two witnesses who signed 
the document is sufficient to ratify the document. 


The Gemara asks: That is obvious. No analysis is necessary to 
arrive at this explanation of the dispute. The Gemara answers: 
The analysis is necessary lest you say that according to Rabbi 
Yehuda HaNasi there is uncertainty whether they are testifying 
about their handwriting or whether the witnesses are testifying 
about the sum of one hundred dinars that is in the document, 
and due to the possibility that the purpose of the testimony is to 
authenticate their handwriting, he requires two witnesses for each 
signature. 


And the practical difference between whether the opinion of 
Rabbi Yehuda HaNasi is based on certainty or uncertainty is in a 
case where one of the witnesses who signed the document died." 
If his opinion is based on certainty that they are testifying about 
the signatures, one other witness testifying to the authenticity of 
both signatures would suffice, as both that other witness and the 
surviving signatory would testify to authenticate each signature. 
However, if his opinion is based on uncertainty, let them require 
two other witnesses from the street to testify about the signature 
of the deceased witness. 


That is due to the fact that ifit is so that the witnesses are testifying 
about the sum of one hundred dinars that is in the document and 
only one other witness joined the surviving witness in testifying 
with regard to that signature, the result would be that the entire 
sum of money, less one-quarter, is collected based on the testi- 
mony of a single witness. The surviving signatory authenticates 
his signature and thereby facilitates collection of half the sum. In 
addition, his testimony together with the testimony of the witness 
from the street authenticating the signature of the deceased 
signatory facilitates collection of the other half. Based on the verse: 
“At the mouth of two witnesses...shall a matter be established” 
(Deuteronomy 19:15), each witness is responsible for half the sum. 


NOTES 


About the sum of one hundred dinars that is in the docu- 
ment - WIP 732 by: The dispute between the halakhic 
authorities in this regard (see HALAKHA) is tied to understand- 
ing the dispute between the tanna‘im here. From Rashi’s formu- 
lation, apparently, the Rabbis, who said that the witnesses are 
testifying about the sum of one hundred dinars that is in the 
document, are referring to a case where the witnesses testify: 
We saw the loan take place. That is the Rid’s understanding of 
Rashi's opinion and is also the opinion of the Rambam, who 
says that if the witnesses do not remember the actual incident, 
even if they testify to authenticate their signatures, it is not 
considered testimony at all. The Rambam even adds that any 
judge who rules otherwise is lacking in his understanding of 
civil law. However, many early commentaries object to various 
aspects of this explanation, as this calls into question the very 
procedure of ratifying a document by means of authentication 
of the signatures. Although according to the Rambam there is 
a distinction between a case where the witnesses say that they 
do not remember the incident, where their testimony would be 
disqualified, and a case where the signatures are authenticated 


and the witnesses say nothing more, where the legal status of 
their testimony is as though it were cross-examined in court 
and it is valid. 

Some seek to cite proof for the opinion of the Rambam from 
the parallel discourse on this topic in the Jerusalem Talmud; 
however, the proof is far from conclusive (see Meiri). Therefore, 
most other early commentaries agree with Tosafot, who explain 
that the dispute between Rabbi Yehuda HaNasi and the Rabbis 
is not about the content of the testimony but about its mean- 
ing. According to Rabbi Yehuda HaNasi, the testimony of the 
signatories, of other witnesses, or of the court, who compare 
the handwriting of the signatories to their signatures in other 
documents, is authenticating the signatures on the document, 
and once their signatures are authenticated, the testimony 
of the signatories becomes like testimony cross-examined in 
court. The Sages maintain that the authentication of the signa- 
tures verifies the original testimony with regard to the hundred 
dinars recorded in the document. Even if the witnesses do not 
remember their original testimony, they verify that testimony 
by authenticating their signatures (see Ritva). 
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And one would have thought that Rabbi Yehuda HaNasi would rule 
stringently here: When both signatories are alive they must add 
another witness with them to authenticate the signatures of the two 
witnesses, as perhaps they are testifying about their handwriting; and 
he would rule stringently here: When one of the signatories died 
they must add two witnesses, as perhaps the witnesses are testifying 
about the sum of one hundred dinars that is in the document. 


Therefore, the Gemara teaches us that the matter was clear to Rabbi 

Yehuda HaNasi, that they are testifying about their handwriting, and 

he ruled accordingly both leniently, requiring only one additional 

witness when one of the signatories died, and stringently, requiring 
an additional witness when both signatories are alive. As Rav Yehuda 

said that Rav said: With regard to two witnesses who were signa- 
tories to a document and one of them died, they require two 

others from the street to testify about the signature of the one who 

died, and in this case, Rabbi Yehuda HaNasi rules leniently and 

requires only one additional witness, and the Rabbis rule stringently 
and require two additional witnesses. 


The Gemara asks: And if there are not two witnesses capable of 
authenticating each signature, but only one, what can be done to 
ratify the document? Abaye said: Let the surviving witness write 
his signature on an earthenware shard and cast it into the court. 
And the court then ratifies the document by seeing that it is his 
signature. And then he does not need to testify and authenticate his 
signature. But he and this other witness go and testify to authenti- 
cate the other signature of the deceased witness. In that case, even 
according to the Rabbis, one additional witness is sufficient. 


The Gemara notes: And he writes his signature for the purpose of 
comparison specifically on an earthenware shard, but not on parch- 
ment, due to the concern that perhaps an unscrupulous person will 

find it and write on it whatever he wants, e.g., the undersigned owes 

him money. And we learned in a mishna (Bava Batra 175b): If a 

creditor produced a document about another written in the other 
person's handwriting," in which it is written that the other person 

owes him money, even if there are no witnesses he is obligated to pay, 
and the claimant may collect payment from unsold property. One 

can collect repayment of a loan that is documented on a promissory 
note signed by two witnesses even from the borrower’s land that was 

sold. With the document signed by the debtor, the creditor may 
collect payment from unsold property. Due to the potential for deceit 

with a signature on parchment, one provides a signature sample 

written on earthenware. 


Rav Yehuda said that Shmuel said: The halakha is in accordance 
with the statement of the Rabbis in the mishna that each of the 
two signatories need testify only about his own signature to ratify 
the document. The Gemara asks: That is obvious, as the principle is: 
In a dispute between an individual Sage and multiple Sages, the 
halakha is ruled in accordance with the opinion of multiple Sages. 
The Gemara answers: Lest you say that just as there is a principle: 
The halakha is ruled in accordance with the opinion of Rabbi 
Yehuda HaNasi in disputes with his colleague, there is also a prin- 
ciple that the halakha is ruled in accordance with his opinion even 
when he disagrees with his multiple colleagues; therefore, Rav 
Yehuda teaches us that Shmuel said that the principle applies only 
to disputes with an individual colleague. 


§ The Gemara provides a mnemonic for the names and patronyms 
of the amora’im associated with the statement cited below: Nun het 
for Rav Hinnana bar Hiyya, nun dalet for Rav Huna bar Yehuda, and 
het dalet for Rav Hiyya bar Yehuda. Rav Hinnana bar Hiyya said to 
Rav Yehuda, and some say it was Rav Huna bar Yehuda who said 
it to Rav Yehuda, and some say it was Rav Hiyya bar Yehuda who 
said it to Rav Yehuda: And did Shmuel say that the halakha is in 
accordance with the statement of the Rabbis? 


NOTES 


Let the surviving witness write his signature on an 
earthenware shard — xSDNx mT NNN singh: Ostensi- 
bly, this Gemara indicates that one cannot collect payment 
with a document written on earthenware. The Ramban 
and others explain that writing on earthenware can easily 
be forged, and one may not collect a debt with a docu- 
ment that can easily be forged. Tosafot question this from 
the fact that it is stated (Kiddushin 9a; 26a) that a document 
or bill of divorce written on earthenware is a legitimate 
document. Some answer that the halakhic ruling that 
earthenware documents are legitimate documents is in 
accordance with the opinion that it is the witnesses to the 
transmission of the document who effect the transaction, 
and therefore the signatures are not significant (Tosafot). 
Others explain that with regard to a bill of divorce and 

bills of purchase, whose primary function is to be used at 
the moment that the document is transferred from the 
husband to the wife or from the buyer to the seller, there 
is no insistence that the document be written in a manner 
where it cannot be forged. The Ritva writes, citing Rab- 
beinu Tam, that in the case where earthenware documents 
are legitimate it is referring to text that was chiseled into 
the earthenware, which cannot be easily forged. Citing 
Rabbeinu Yehiel, others explain that the earthenware then 
was not smooth and therefore the document could not be 
easily forged. The reason that the Gemara here suggested 
writing the signature on earthenware is that people tend 
not to notice discarded earthenware shards and will there- 
fore not come to use the shard for forgery. Others explain 
that signing on clay is unusual, and therefore one will take 
precautions to ensure that his signature on a shard will not 
be used improperly (Meiri). The simple understanding is 
that standard procedure was to discard and shatter earth- 
enware with a signature sample that was used in court. 


HALAKHA 


Let the surviving witness write his signature on an 
earthenware shard — xSDnk mT NNN singh: If one of 
the signatories to a document dies, and the other signa- 
tory and one additional witness seek to authenticate the 
signatures, the surviving witness should not authenticate 
his own signature. Instead he should write his signature on 
an earthenware shard in the presence of two independent 
witnesses, who then authenticate his signature in court. 
Then, the surviving signatory, together with the additional 
witness, authenticate the dead witness's signature, in 
accordance with the opinion of Abaye. The reason that it 
should be written on a shard or, according to Tosafot, at 
the beginning ofa scroll, is to prevent its fraudulent misuse 
(Rambam Sefer Shofetim, Hilkhot Edut 7:5; Shulhan Arukh, 
Hoshen Mishpat 46:13). 


If one produced a document about another written in 
his handwriting - 1» 203 voy wyi: Ifa creditor produces 
a document in which a debtor wrote i in his handwriting, or 
if the debtor signed a document that he owes the creditor 
money, despite the fact that the document is not signed 
by witnesses, it may be used to collect from his unsold 
property. If the alleged debtor authenticates his signature 
but claims that the loan never took place, the debtor's 
claim is accepted based on the halakhic principle, known 
as miggo, that the ability to make a more advantageous 
claim grants credibility to the claim he actually makes, as 
had he claimed that he repaid the money, the claim would 
have been accepted. The creditor then takes an oath of 
inducement instituted by the Sages and is exempt from 
payment. Others disagree and maintain that one's claim 
that he repaid a loan that appears in a document written in 
his handwriting would not be accepted (Josafot; Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 11:3 and see 27:2; 
Shulhan Arukh, Hoshen Mishpat 69:1, 2). 
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HALAKHA 

A witness and a judge join together — paix 71) TY: 
f there are neither two witnesses to authenticate the 
signatures of the witnesses nor two witnesses to authen- 
icate the signatures of the judges who ratified the 
document, and one of the signatory witnesses authen- 
icates his signature and one judge or two independent 
witnesses authenticate the signature of the judge on 
he document of ratification, their testimonies do not 
join together to authenticate the document, because 
heir testimonies are not addressing the same matter, 
in accordance with the rulings of Rava and Rav Ashi 
(Rambam Sefer Shofetim, Hilkhot Edut 4:6; Shulhan Arukh, 
Hoshen Mishpat 30:12 and 46:14). 


PERSONALITIES 

Rami bar Yehezkel — oxpim 32 17; Rami, a contrac- 
tion of Rav Ami bar Yehezkel, was the younger brother 
of Rav Yehuda. Although in his youth he studied Torah 
under Rav and Shmuel, Rami ascended to Eretz Yisrael 
where he became familiar with many ancient traditions, 
principally previously unknown baraitot. In the Jeru- 
salem Talmud he appears as Rav Ami or Imi bar Yehezkel. 
Ultimately, he returned to Babylonia, as indicated by the 
expression: When he came, and he brought with him 
the Torah of Eretz Yisrael. His traditions were considered 
precise and significant to the extent that they led to the 
rejection of statements of Rav Yehuda. 
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But wasn’t there that document that emerged from the court of 
Master Shmuel, and it was written with regard to that document: 
From the fact that Rav Anan bar Hiyya came before the court and 

testified about his signature and about the signature of the one 

who signed the document with him, and who was that other signa- 
tory, Rav Hanan bar Rabba; and from the fact that Rav Hanan 

bar Rabba came before the court and testified about his signature 

and about the signature of the one who signed the document with 
him, and who was that other signatory, Rav Anan bar Hiyya; we 

certified and ratified this document as appropriate. If Shmuel 

ruled in accordance with the opinion of the Rabbis there would 

have been no need for each to testify about the signature of his 

fellow witness. 


Rav Yehuda said to him: That was a document for the benefit 
of orphans, and Shmuel was concerned about the potential for 
an error of the court. And Shmuel thought: Perhaps there is a 
court that holds that in general, the halakha is ruled in accordance 
with the opinion of Rabbi Yehuda HaNasi in disputes with his 
colleague but not in disputes with his multiple colleagues, and 
in this case, the halakha is ruled in accordance with his opinion 
even in disputes with his multiple colleagues, and the court will 
not ratify the document if each witness testifies only about his own 
signature. Therefore he thought: I will perform ratification of 
the document in an expansive manner, in accordance with all 
opinions, to ensure that the orphans will not lose money to which 
they are entitled. 


§ Rav Yehuda said that Shmuel said: Ifa document came before 
a court and the court ratified it, and then the document was pro- 
duced in order to collect the debt, at which time the borrower 
contested its validity and claimed that it was forged, one witness 
who was a signatory on the document and a judge who ratified the 
document join together" to testify that the document is valid. 


Rami bar Hama said: How excellent is this halakha. Rava said: 
In what way is that excellence manifested? That which the witness 
testifies, i.e., authenticating his signature and confirming the 
incident that he witnessed, the judge does not testify, as the 
judge testifies that the document was ratified. And that which 
the judge testifies, the witness does not testify. There are not 
two witnesses testifying to either matter. 


Rather, when Rami bar Yehezkel’ came, he said: Do not listen 
to those principles that my brother Rav Yehuda bar Yehezkel 
established in the name of Shmuel with regard to a witness anda 
judge joining together to testify. 


The Gemara relates: Ravnai, brother of Rabbi Hiyya bar Abba, 
happened to come and sell sesame, and he said that this is 
what Shmuel said: A witness and a judge join together to testify. 
Ameimar said: How excellent is this halakha. Rav Ashi said to 
Ameimar: Due to the fact that Rami bar Hama, father of your 
mother, praised it, you also praise [mekallesat]' it? Rava already 
refuted that statement and proved it incorrect. 


LANGUAGE 


Praise [mekallesat] - nobpn: Apparently from the Greek, this meaning beautiful, or from a similar root. In the Bible the term 


term means praise. Some say that it is from the word xañógç, kalos, 


means the opposite, derision. 
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§ Rav Safra said that Rabbi Abba said that Rav Yitzhak bar Shmuel 
bar Marta said that Rav Huna said; and some say that Rav Huna said 
that Rav said: With regard to three judges who convened to ratify a 
document," and two of them recognize the signatures of the wit- 
nesses on the document, and one does not recognize them; as long 
as the two judges did not yet sign to ratify the document, they testify 
and authenticate the signatures before the third judge, and based on 
that testimony, the third judge signs the document of ratification 
together with the first two judges. However, once the two judges 
signed the ratification, they may not testify before him and have him 
sign’ the ratification. The formula of the ratification is: We verified 
and ratified this document in a forum of three. Since when the first 
two judges signed the ratification, they were not a forum of three, the 
ratification is invalid. 


The Gemara asks: And do we write the ratification of a document 
before all of the judges verify the signatures of the witnesses? But 
didn’t Rav Pappi say in the name of Rava: This ratification of judges 
that was written before the witnesses related testimony about their 
signatures is invalid, even if the witnesses later authenticate their 
signatures, as it seems like a lie, since when they drafted the ratifica- 
tion they were not yet aware that they would be able to ratify the 
document? Here too, when the judges drafted the ratification before 
the third judge can verify the signatures, it seems like a lie. 


The Gemara answers: Rather, emend the statement and say: As long 
as the two judges did not yet write the ratification of the document, 
they testify and authenticate the signatures before the third judge, 
and based on that testimony, the third judge signs the ratification 
together with the first two judges. However, once the two judges have 
written the ratification, they may not testify before him and have 
him sign the ratification. 


The Gemara notes: Conclude from the statement of Rav Huna three 
halakhot: Conclude from it that a witness can become a judge, as 
the two judges who testified to authenticate the signatures signed 
the ratification as judges and were not disqualified due to a conflict 
of interest. And conclude from it that judges who recognize the 
signatures of the witnesses" do not require other witnesses to 
testify before them. And conclude from it that in cases involving 
judges who do not recognize the signatures of the witnesses, wit- 
nesses are required to testify before each and every one of them, 
and no judge may issue a ruling based on testimony brought before 
the other judges. 


Rav Ashi strongly objects to the conclusions drawn by the Gemara. 
Granted, the fact that a witness can become a judge we can conclude 

from the statement of Rav Huna. However, the fact that judges who 

recognize the signatures of witnesses do not require other wit- 
nesses to testify before them cannot be concluded from the state- 
ment of Rav Huna. Perhaps, I will say to you that actually judges 

require witnesses to testify before them; and here, in this case, it is 

different, as the requirement of the statement of testimony is ful- 
filled with the testimony of the two judges before the one judge" who 

did not recognize the signatures. However, in a case where there is no 

statement of testimony at all, there could be no ratification of the 

document. 


And furthermore, with regard to the conclusion that in cases of 
judges who do not recognize the signatures of the witnesses, wit- 
nesses are required to testify before each and every one of them, 
perhaps, I will say to you that actually, in general, witnesses are not 
required to testify before each and every judge; and here, in this case, 
it is different, as were it not for the testimony of the two judges 
before the third judge, the requirement of the statement of testimony 
would not be fulfilled at all. In a case where there is other testimony, 
perhaps one may rely on the knowledge of others in order to ratify 
the document. 


HALAKHA 


Three judges who convened to ratify a document - 
sper ny op awy nwhw: With regard to three judges 
who convene to ratify a document, two of whom recognize 
the signatures of the witnesses and one of whom does not, 
according to several early commentaries (Rif; Rambam; 
Rashba; Smag) they may write the ratification document; 
the two judges who recognize the signatures then testify 
before the third, after which all three sign the ratification, 
in accordance with the opinion of Rav Huna in the name 
of Rav. Although this is not the Gemara's conclusion, that 
conclusion is in accordance with the opinion of Rav Pappi 
that is rejected elsewhere (Radbaz). Others disagree and 
maintain that writing the ratification to be signed by all 
three before the two judges testify before the third would 
create an impression of falsehood. According to this opin- 
ion, Rav Pappi’s opinion is not rejected with regard to the 
ratification of documents (Rosh; Tur; Rambam Sefer Shofe- 
tim, Hilkhot Edut7:6; Shulhan Arukh, Hoshen Mishpat 46:24). 


Judges who recognize the signatures of the witnesses - 
DWT Minn PPI PWT: If the judges recognize the 

signatures of the witnesses they may certify the document 
without the testimony of witnesses, in accordance with the 

Gemara’s conclusion from that which Rav Huna said that 
Rav said, which was not rejected due to the difficulty posed 

by Rav Ashi (Beit Yosef; Rambam Sefer Shofetim, Hilkhot Edut 
6:2; Shulhan Arukh, Hoshen Mishpat 46:7). 


NOTES 


Once they signed they may not testify before him and 
have him sign — onim w393 py px vanNwn: Some 
explain that the reason that the two judges cannot testify 
before the third once they signed the ratification is because 
they then become interested parties, as they do not want 
their signatures invalidated (Rid; Tosafot). Others explain 
that if two judges signed before the third judge heard the 
testimony, they can no longer testify before the tribunal, as 
in retrospect it is clear that they signed a false declaration, 
as they were not permitted to sign the document until 
all the judges are aware of the matter (Rashi). The Ritva 
adds that it does not merely seem like a lie, it is actually a 
lie. Some early and later commentaries (Jalmidei Rabbeinu 
Yona; Korban Netanel) note that there is a practical differ- 
ence between these two explanations in a case where 
it is witnesses and not the other two judges who testify 
before the third judge. According to the explanation that 
they signed a false declaration, the document would not 
be ratified even in this case. Others reject that distinction 
(Meiri; see Rashi). 


As the requirement of the statement of testimony is 
fulfilled with the testimony of the two judges before 
the one judge - 103 THT KAYPA KPT: In Tosafot and 
with variations in other early commentaries, the question 
is raised: Based on the statement of Rav Ashi, it appears 
hat hearing testimony from witnesses is superior to the 
judge witnessing the incident himself, in direct contradic- 
ion of that which is stated in the Gemara with regard to 
sanctification of the month. Others distinguish between 
he cases and explain that the concept of a judge wit- 
nessing an incident being superior to hearing testimony 
rom witnesses is a principle that applies specifically to 
he sanctification of the month, with regard to which it is 
written: “This month shall be for you” (Exodus 12:2), which 
is interpreted: See this moon and sanctify the month; in 
other cases, testimony is preferable (Ritva). Others arrive 
at the same conclusion based on the verse: “And the two 
men...shall stand before God” (Deuteronomy 19:17), which 
indicates that in monetary matters testimony is required 
(Ramban; see Josafot). The Ra‘avad distinguishes between 
different types of testimony. In testimony about the new 
moon, which is witnessed by all, there is no formal require- 
ment of testimony; however, for testimony about ratifica- 
tion of documents, which involves information that is not 
universally known, explicit testimony is required. 
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HALAKHA 

A witness can become a judge — 17 nwy ty: If a 
witness testifies in a certain case, he may not also serve 
as judge in that case, even in monetary cases. If he 
witnessed the incident but did not testify, he may serve 
as judge in that case, even if his ruling is influenced 
by what he saw, in accordance with the opinion of 
Rabbi Tarfon (Makkot 7a; see Kesef Mishne). According 
to Tosafot and the Rosh, even if he did not testify he 
may not serve as a judge in capital cases, in accordance 
with the opinion of Rabbi Akiva. However, in matters 
involving rabbinic law, a witness may serve as a judge 
(Rambam Sefer Shofetim, Hilkhot Edut 5:8; Shulhan Arukh, 
Hoshen Mishpat 7:5). 


If three people saw the new moon - awh ITNT: If 
three members of the court saw the new moon after 
sunset on the twenty-ninth of the month, they seat two 
other judges with one of them, and the two original 
judges testify before the three judges, who proceed to 
sanctify the month (Rambam Sefer Zemanim, Hilkhot 
Kiddush HaHodesh 2:9). 


And the requirement of ratification of documents is 
by rabbinic law — pay Niww opr: Since the require- 
ment to ratify documents is an ordinance instituted 
by the Sages, the Rema ruled in several cases that a 
document may be ratified by a single Torah scholar 
or expert judge, as, in matters of rabbinic law, he has 
the authority of a tribunal of three laymen (Rambam 
Sefer Shofetim, Hilkhot Edut 6:1; Shulhan Arukh, Hoshen 
Mishpat 46:4). 
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The Gemara relates: Rabbi Abba sat and stated this halakha that 
a witness can become a judge." Rav Safra raised an objection to 
the opinion of Rabbi Abba from a mishna (Rosh HaShana 2sb): If 
three people saw the new moon" and they constitute a court, two 
of them should stand and seat two of their colleagues to sit near 
the remaining individual judge. And the two should testify before 
the three judges, and they should then recite the standard formula 
for sanctifying the month: Sanctified is the month, sanctified. 
Two others must join the original judge to form a tribunal of three 
judges, as an individual judge is not deemed credible to sanctify 
the month by himself. And if it enters your mind to say that a 
witness can become a judge, why do I need all this? Let the three 
judges remain seated in their place and sanctify the month,’ as they 
can be both witnesses and judges. 


Rabbi Abba said to Rav Safra: That mishna was difficult for me to 

understand as well, and I asked Rav Yitzhak bar Shmuel bar Marta 

about it, and Rav Yitzhak asked Rav Huna, and Rav Huna asked 

Hiyya bar Rav, and Hiyya bar Rav asked Rav, and Rav said to 

them: Leave the case of testimony to sanctify the month, as it is 

mandated by Torah law," and the guidelines are more stringent, and 

the requirement of ratification of documents is mandated by rab- 
binic law, ™ where the guidelines are more lenient. In that case a 
witness can become a judge. 
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Sanctification of the month - waina wap: Sanctification of 
the month is the process of judicial deliberation and the declara- 
tion issued by the ordained court announcing the beginning 
of a new month. In ancient times, when the new month was 
determined according to the testimony of witnesses, people who 
saw the new moon appeared before a central court comprised of 
members of the Great Sanhedrin to testify. Their testimony was 
examined, and if it was accepted by the court the new month 
would be announced and sanctified. Opinions are divided among 
the tanna‘im as to whether only a New Moon following a month 
of twenty-nine days was formally sanctified on the thirtieth day, 
or whether the New Moon following a month of thirty days was 
also formally sanctified on the thirty-first day. 

The moon's monthly cycle is slightly more than twenty-nine- 
and-a-half days. In the Talmud, unless stated otherwise, a month 
consisted of twenty-nine days. Because of this inconsistency, it 


Leave the case of testimony to sanctify the month, as it is by 
Torah law - Soi wns may) maT: Various explanations were 
provided for the fact that a witness cannot become a judge. Some 
geonim write that this is a stringency applicable specifically to the 
sanctification of the month, as the Festivals are determined based 
on that sanctification, which therefore could have ramifications 
involving karet, e.g., eating on Yom Kippur, or eating hametz on 
Passover. In monetary matters there is no similar requirement. 
Most commentaries, however, reject that distinction. Some 
explain that the fact that a witness cannot become a judge is a 
Torah decree based on the verse: “And the two men. . .shall stand 
before God” (Deuteronomy 19:17; see Tosafot and Ritva). Others 
explain that all testimony must be subject to being rendered false, 
conspiring testimony. If the witnesses were also the judges, they 
would not allow their testimony to be refuted (see Josafot). Other 
geonim explain that the witnesses must testify while standing, 
and judges are required to sit. Some later authorities ask, based 
on that understanding, how can a witness ever become a judge? 
The Gemara answers that it is clear that the requirement for the 


BACKGROUND 


NOTES 


3y 


was frequently necessary to add an additional day to the mon 
During the long period in antiquity when the Hebrew calendar 
was established by the court based on the testimony of witnesses 
who had seen the new moon, the addition of an extra day to 
a month was determined by their testimony. If the moon was 
sighted on the night after the twenty-ninth day of the month, 
the next day was declared the first day of the following month. If, 
however, the moon was not sighted that night, or if witnesses to 
the new moon did not appear in Jerusalem to testify the follow- 
ing day, an extra day was added to the previous month, render- 
ing it a month of thirty days. In that case, both the thirtieth and 
the thirty-first day were celebrated as the New Moon. Since the 
fourth century CE the Jewish calendar has operated on a fixed 
astronomical system in which, as a rule, months of twenty-nine 
days alternate with those of thirty days. 


witnesses to testify while standing does not invalidate testimony 
given while seated after the fact, as there are cases, e.g., a witness 
who is a Torah scholar, where it is permitted for the witness to 
testify while seated (Rashash). 


And the requirement of ratification of documents is by rabbinic 
law - pay niwww owp: Most commentaries understand that by 
Torah law there is no requirement to ratify a document; the docu- 
ment itself is sufficient unless there was a mistake or a forgery. On 
that basis, Rav Hai Gaon and others write that if one of the judges 
who participated in the ratification is disqualified, the ratification 
is not voided, because it is a requirement only by rabbinic law 
(see HALAKHA). However, the Rambam apparently explains to 
the contrary, that the ratification of documents is a leniency. By 
Torah law, full-fledged testimony is required with regard to the 
loan itself, and testimony written in a document is ineffective. 
The Sages instituted that the judges may rely on ratification of 
the document through authentication of the signatures (see 
Shita Mekubbetzet). 
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§ Rabbi Abba said that Rav Huna said that Rav said: In the case 
KIDI OWT IX mph yaww avby of three judges who convened as a tribunal to ratify a document, 
aae plans mney r ameter by syay anda person raised a challenge with regard to the fitness of one of 
them” to serve as a judge," thereby preventing ratification of the 
document, as long as they did not yet sign the ratification, the other 


nim voy two judges may testify about the acceptability of the judge whose 
fitness was challenged, and he then signs the ratification. However, 
once they signed the ratification, they may no longer testify about 
his fitness and thereby enable him to sign the ratification. Once they 
sign, their testimony is no longer impartial because there is a conflict 
of interest as they seek to avoid being associated with a tribunal 
tainted by an unfit judge. 


xm WWR PKI Wy The Gemara elaborates: With regard to a challenge of what sort was 
this halakha stated? If it was a challenge based on an allegation of 


theft, 


And a person raised a challenge with regard to the fitness of 
one of them to serve as a judge - j772 any by WW NIP: If three 
judges convene to certify a document, and two witnesses testify 
that one of the judges is guilty of a crime, e.g., robbery, and dis- 
qualified from serving as a judge, and two other witnesses testify 
that the judge has since repented for his crime; if the second pair 
of witnesses testified before the judges signed the ratification, all 
three judges may sign the ratification. If the judges signed the 
ratification before receiving the testimony that the third repented, 
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HALAKHA 


he is not considered part of the tribunal (Rif; Rambam; based 
on the explanation of Rabbeinu Hananel). Others rule, accord- 
ing to Rashi’s interpretation, that the two other judges cannot 
testify in support of the third after they signed the ratification; 
however, if witnesses testify that he repented, even after the 
judges signed the ratification, he is considered a member of the 
tribunal (Rambam Sefer Shofetim, Hilkhot Edut 6:7; Shulhan Arukh, 
Hoshen Mishpat 46:26). 


the witnesses who testified that he is unfit and the judges who 
testified that he is fit are two witnesses and two witnesses"4 
who contradict them, and in that case, the allegation of theft is 
not completely eliminated. Ifit was a challenge based on an allega- 
tion of flawed lineage," e.g., he is a Canaanite slave and therefore 


unfit to serve as a judge, that is a mere revealing of a matter" that 
will ultimately be revealed in any case and does not require actual 
testimony. Therefore, there is no conflict of interest preventing the 
judges from asserting his fitness after they signed. The Gemara 
concludes: Actually, I will say to you that it was a challenge based 
on an allegation of theft, and these judges say: We know about 
him that he repented and is now fit to serve as a judge. In that case, 
their testimony does not contradict the original testimony that he 
was guilty of theft. 


They are two witnesses and two witnesses — 171929 "1A: Rashi 
explains that since there are two pairs of witnesses that contradict 
each other, the status of the judge remains uncertain, and the 
estimony in support of the judge whose fitness was challenged 
is ineffective. Rabbeinu Hananel explains that on the contrary 
(see Tosafot), since this is a case of contradictory testimonies, the 
judge retains his presumptive status of fitness. In his opinion, 
he Gemara’s question is: If two pairs of witnesses contradict 
each other, even after they signed the document of ratification, 
shouldn't the two judges be able to testify with regard to the 
judge's fitness and retroactively establish that he was fit from 
he outset? Most commentaries agree with Rashi’s opinion, and 
he Rif adds that in this case of uncertainty there is a confrontation 
between two presumptions. One, the presumption establishing 
he money that the lender is seeking to collect in the possession 
of the borrower, and two, the judge's presumptive status of fit- 


NOTES 


ness. Therefore, the judge remains unfit. The early commentaries 
extensively discuss whether one relies on presumptive status in 
all cases where it is confronted by the possession of money, or 
does it take precedence only in specific cases? 


That is a mere revealing of a matter - x17 xabya xon nba: 
Since flawed lineage, as opposed to lack of fitness due to trans- 
gression such as theft, is a matter of public record, the testimony 
of the judges and, all the more so, of independent witnesses 
merely reveal a matter that is already known and is not consid- 
ered full-fledged testimony. The Ritva adds that the presumptive 
status of most families, unless proven otherwise, is they are of 
unflawed lineage; therefore, by testifying that he is of unflawed 
lineage, they are merely restoring his presumptive status. The 
Ramban explains that because the witnesses are testifying about 
the lineage of the entire family, there is no direct testimony with 
regard to the judge. 


NOTES 


And a person raised a challenge with regard to the 

fitness of one of them - pa amy by www xq: Rashi 

and others explain that after signing the ratification the 

two judges can no longer testify in support of their col- 
league due to a conflict of interest, as they do not wish 

to have their signature on the ratification rendered false. 
Rabbeinu Hananel, however, explains that their conflict 
of interest is due to the fact that it would become appar- 
ent that there was never a legitimate court session, as 

one of them was not fit to judge. The result is that any 
rulings that they issued are null and void. According 

to this opinion, not only is the testimony of the judges 

ineffective, but even if other witnesses testify after the 

ratification was signed that the judge is fit, the ruling is 

similarly null and void. 


HALAKHA 


They are two witnesses and two witnesses — IMA 
W79): If two witnesses testify that a person is disqualified 
from serving as a witness due to a transgression that 
he performed, and two witnesses contradict their testi- 
mony, he is disqualified from serving as a witness, due to 
the uncertainty, until witnesses testify that he repented, 
in accordance with the explanation of Rashi and the rul- 
ing of most authorities (Rambam Sefer Shofetim, Hilkhot 
Edut 12:3; Shulhan Arukh, Hoshen Mishpat 34:28). 


A challenge based on an allegation of flawed lin- 
eage — ANSwi DT Wy: If the qualifications of a judge 
are challenged based on an allegation of flawed lineage, 
e.g. he is a slave or a gentile, and after the two other 
judges signed the ratification it is discovered that he is 
in fact qualified, he may add his signature to the ratifica- 
tion, as the testimony which dismissed the challenge 
against his qualifications merely revealed the matter 
of his lineage (Rambam Sefer Shofetim, Hilkhot Edut 6:7; 
Shulhan Arukh, Hoshen Mishpat 46:27). 
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HALAKHA 


Three judges who convened to ratify a document 
and one of them died - wer ny oprawy awh 
Did IN TM: if three judges convene to ratify a docu- 
ment, and one of them dies before signing the ratifica- 
tion, even if they used the term court to describe that 
tribunal, the document must contain the clause: We 
were convened in a session of three judges and one of 
the judges is no longer alive, or a similar formula that 
makes it clear that there were three judges. This is to 
prevent those who read the document from conclud- 
ing that the document was ratified by a court consist- 
ing of two judges (Rambam Sefer Shofetim, Hilkhot Edut 
6:6; Shulhan Arukh, Hoshen Mishpat 46:29). 


A woman who said, | was a married woman - nWxT 
ITT Woe NW TM YVAKW: Ifa woman who does not have 
the presumptive status of a married woman claims that 
she was a married woman but is now divorced, her 
claim is accepted. Some add that her claim is accepted 
only if she states both parts of the claim in the same 
statement, or only if she provides a rationale for her 
original statement (Rabbi Moshe HaKohen; Rabbeinu 
Yona; Rambam Sefer Nashim, Hilkhot Geirushin 12:1; 
Shulhan Arukh, Even HaEzer 152:6). 


However if there are witnesses that she was a 
married woman — WE NON AAW DWY W? ON: If 
there are witnesses who testify that the woman was 
married, her claim that she is now divorced is not 
accepted, and if she marries, she must leave her hus- 
band. That is the ruling even if the witnesses testified 
after she remarried. However, in terms of marrying 
a priest and entering into a levirate marriage, she is 
considered a divorcée based on her claim (Rambam 
Sefer Nashim, Hilkhot Geirushin 12:1; Shulhan Arukh, Even 
HaEzer 152:7). 


| was taken captive but | am pure -3% TMD) awa: 
If a woman comes forward and declares that she was 
taken captive but that she was not violated, her claim is 
accepted even if there is one witness who testifies that 
she was taken captive (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 18:21, Shulhan Arukh, Even HaEzer 7:4). 


But if there are witnesses that she was taken 
captive - PIWI oy W? DNY: If there are two 
witnesses who testify that she was taken captive, her 
claim that she was not violated is accepted only if at 
least one witness corroborates her claim (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 18:21; Shulhan Arukh, 
Even HaEzer7:4). 


Witnesses came after she married - Ka NKIWA 
Dy: If a woman says: | was taken captive but lam pure, 
and the court ruled that she may marry a priest ab initio, 
and then witnesses testified that she was taken cap- 
tive, she remains permitted to marry a priest ab initio, 
in accordance with the mishna and the statement of 
Rabba bar Avin (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 18:22; Shulhan Arukh, Even HaEzer7:6). 
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§ Rabbi Zeira said: This matter, I heard from Rabbi Abba, and 
if it was not for Rabbi Abba of Akko, I would have forgotten it. 
With regard to a case of three judges who convened as a tribunal 
to ratify a document, and one of them died" before signing the 
ratification, the surviving judges must emend the standard formula 
of the ratification and write: We were convened in a session of 
three judges, and one of the judges is no longer alive. In that way 
it is clear that although only two judges signed, the document was 
ratified by three judges. 


Rav Nahman bar Yitzhak said: And if the judges wrote in the 
ratification: This document was produced before us, the court; 
they no longer need to add that they were three judges, as, when 
unmodified, the term court connotes a tribunal of three judges. The 
Gemara asks: And perhaps it was an impudent court, and that is 
in accordance with the opinion of Shmuel," as Shmuel said: Two 
judges who convened a tribunal and judged, their verdict is a 
binding verdict; however, because they contravened the rabbinic 
ordinance mandating that a court be comprised of three judges, 
they are called an impudent court. Therefore, writing: Before us, 
the court, does not rule out the possibility that the document was 
ratified by fewer than three judges. 


The Gemara answers: It is clear that the document was ratified by 
the requisite three judges, as it is written in the ratification: Before 
us, the court of our teacher Rav Ashi, which presumably conforms 
to rabbinic protocol. The Gemara asks: And perhaps the Rabbis 
of the court of Rav Ashi hold in accordance with the opinion of 
Shmuel and they convened an impudent court, whose ruling is 
binding. The Gemara answers: It is clear, as it is written in the 
ratification: Before us, the court of our teacher Rav Ashi, and our 
teacher Rav Ashi said to us" how to ratify the document. 


ith d h id: 
MISHNA“* regar Seventy o Sai Iwasa 


married woman" and now Iam a divorcée, 
she is deemed credible and permitted to remarry, as the mouth 
that prohibited and established that she was married is the 
mouth that permitted, and established that she is divorced. How- 
ever, if there are witnesses that she was a married woman," and 
she says: I am a divorcée, she is not deemed credible. Similarly, 
with regard to a woman who said: I was taken captive but I am 
pure,’ as I was not raped in captivity, she is deemed credible 
and permitted to marry a priest, as the mouth that prohibited and 
established that she was taken captive is the mouth that permitted 
and established that she was not defiled. But if there are witnesses 
that she was taken captive," and she says: I am pure, she is not 
deemed credible. And if witnesses came after she married," this 
woman need not leave her husband. 


And perhaps.. 


of two judges is sufficient. 


And our teacher Rav Ashi said to us — WX x331 x ‘art: Rashi 
explains that it is clear that it was a tribunal of three since it was 
written in the document that Rav Ashi appointed them, and he 
would not convene a court of two judges. Others explain that Rav 
Ashi himself was the president of that court, and one can conclude 


.and that is in accordance with the opinion 
of Shmuel - DRIT.. XN: The geonim disagree whether 
the halakha is ruled in accordance with the opinion of Shmuel 
or with that of Rabbi Abbahu, who disagrees and says that a 
tribunal consisting of fewer than three judges is not a court at 
all. Tosafot note that even according to Shmuel, three judges are 
required to ratify documents. Tosafot seek to explain that perhaps 
the court of Rav Ashi maintains that although the halakha is not in 
accordance with the opinion of Shmuel, since the requirement to 
ratify documents is mandated by rabbinic law, perhaps a tribunal 


NOTES 


therefore that there were three judges, as they wrote: And Rav 
Ashi said to us; they were two, and Rav Ashi was the third (Sefer 
HaYashar; see Rashi). Others reject that proof, as were Rav Ashi 
one of the judges, there would be no uncertainty with regard to 
whether it was a tribunal of two judges. 


| was taken captive, but | am pure — 3% 17101 waw: The 
halakhot of a woman taken captive are explained in detail later 
in this chapter. Here, the reference is to a woman who was taken 
captive by gentiles suspected of sexual immorality; since she 
was their captive, the concern is that she was raped and there- 
fore disqualified to marry a priest, as a woman who engages in 
intercourse with a gentile, whether willingly or against her will, 
is disqualified from marrying into the priesthood. It may be seen 
later in the Gemara that the Sages were extremely lenient in cases 
involving captive women, as their disqualification is based on 
uncertainty. 
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Rav Asi said: From where in the Torah 


G E MA is the principle: The mouth that prohib- 


ited is the mouth that permitted, derived? It is derived as it is 


stated: “I gave my daughter to this man [la’ish hazeh] as a wife” 


(Deuteronomy 22:16). When the father said that he married 
her off “to the man [la’ish]” without revealing his identity, he 
rendered her forbidden to all men. When he then says “this 
[hazeh],” thereby identifying the man to whom he married her 
off, he renders her permitted to her husband. 


The Gemara asks: Why do I need to derive this from the verse? 

It is based on logic: He rendered her forbidden and he ren- 
dered her permitted. Rather, where this verse is necessary, is 

in order to derive the halakha that Rav Huna said that Rav said, 
as Rav Huna said that Rav said: From where in the Torah is it 

derived that a father is deemed credible to render his daughter 

forbidden?" It is derived as it is stated: “I gave my daughter to 

the man [la’ish]” (Deuteronomy 22:16). The Gemara asks: Why 
do I need the subsequent term “this [hazeh]”? 


The Gemara explains: The verse is necessary to derive the 
halakha that Rabbi Yona taught; as Rabbi Yona taught in 
a baraita that in the verse: 
written in the context of a husband slandering his wife, “this” is 
written to infer: The halakhot in this passage apply to a man who 
slanders his wife and not to the yavam," in the case of levirate 
marriage. 


§ The Sages taught with regard to the woman who said: I am 
a married woman, and then said: I am unmarried, that she 
is deemed credible. The Gemara asks: But didn’t she render 
herself an entity of prohibition? When she said that she was 
married she rendered herself forbidden to all men. How then can 
she abrogate the prohibition? The Gemara answers that Rava bar 
Rav Huna said: It is referring to a case where she provided a 
rationale [amatla]' for her initial statement" and explained 
why she said that she was a married woman. That was also 
taught in a baraita with regard to the woman who said: Iam a 
married woman, and then said: I am unmarried, that she is 
not deemed credible. And if she provided a rationale for her 
initial statement, she is deemed credible. 


And there was also an incident involving an important woman 
who was outstanding in beauty, and many men were clamoring 
to betroth her. And she said to them: I am already betrothed. 
Sometime later she arose and betrothed herself to a man. The 
Sages said to her: What did you see that led you to do so? She 
said to them: Initially, when unscrupulous people approached 
me seeking to marry me, I said: I am betrothed. Now that 
scrupulous people approached me, I arose and betrothed 
myself to one of them. And the Gemara notes: This halakha was 
raised by Rav Aha Sar HaBira’ before the Sages in Usha,’ the 
seat of the Sanhedrin, and the Sages said: If she provided a 
rationale for her statement, she is deemed credible. 


HALAKHA 


“I gave my daughter to this man,” 


A father is deemed credible to render his daughter forbidden — 
ina ny rior) pax aN: If a father claims: | betrothed my daugh- 
ter to a man and received her bill of divorce from him, his claim 
is accepted. However, if he claims: She was taken captive and | 
redeemed her, his claim is not accepted, since the Torah deems him 
credible only with regard to the marital status of his daughter, in 
accordance with the opinion of Rav Huna (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 18:24; Shulhan Arukh, Even HaEzer 37:20). 


To this man...and not to the yavam — 02 K.. inl word: A 
childless widow's brother-in-law who married | her through levirate 
marriage and slandered her and brought false witnesses that she 
engaged in illicit relations while married to her deceased husband 
is exempt from receiving lashes and paying the fine, since the Torah 


category of slander applies exclusively to the husband and not to 
the yavam, in accordance with the opinion of Rabbi Yona (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 3:9). 


Where she provided a rationale for her initial statement — 1333 
math xbox TAW: If a woman said that she is married and then 
claims that she is single, her claim is accepted only if it immediately 
follows the original statement. However, if she provided a rationale 
for her original statement, her claim is accepted even if it does not 
immediately follow the original statement. The Rema, citing the 
Ra’ah, rules that if she named the man to whom she is married 
in her original statement, her claim is not accepted even with a 
rationale (Rambam Sefer Nashim, Hilkhot Ishut 9:31; Shulhan Arukh, 
Even HaEzer 46:4). 


e publisher 


LANGUAGE 


Rationale [amatla] - xom: From the Aramaic 
matla, meaning parable. The meaning of the term 
is not limited to fiction, but can refer to any story or 
incident that is related. In this context, it is a story 
that one tells to rationalize his actions or his original 
statement. 


NOTES 


Where she provided a rationale for her initial 
statement - paT Ymy manaw fiaa: The early 
commentaries write, and it is the halakha, that a 
rationale is effective only if it was examined and 
deemed plausible. Support for that opinion can be 
cited from the question of Rav Aha Sar HaBira, who 
asks whether one can rely upon a specific rationale, 
and from the incident involving the woman who 
rationalized her statement by saying that she sought 
to prevent unscrupulous men from seeking to marry 
her (see Hatam Sofer). 


PERSONALITIES 

Rav Aha Sar HaBira — pat W Kx 31: There 
were apparently two Sages who bore this name. 
The one mentioned here is a tanna, and the other, 
perhaps one of his descendants (see Yevamot 45a), 
is an amora. In both cases, the title Sar HaBira, 
meaning Lord of the Capital, was based on a family 
legacy. One of their ancestors had been the minister 
appointed over the capital, i.e., the Temple Mount 
in Jerusalem, which was also known as the bira. 


BACKGROUND 

Usha - wax: Usha was a town in the Galilee, the 
seat of the Sanhedrin for a generation (c. 140 CE. 
After the bar Kokheva revolt (132-135 CE), when 
the Jewish community in Eretz Yisrael was almost 
completely destroyed, those scholars who survived 
the revolt began to congregate in Usha, where the 
Nasi of the Sanhedrin, Rabban Shimon ben Gam- 
liel 1, lived. The surviving students of Rabbi Akiva 
congregated around him. Although they were scat- 
tered throughout the Galilee, they recognized Usha 
as the center of Torah study and as the seat of the 
Sanhedrin. In Usha, the Sages of that generation 
instituted many important enactments, known as 
the rabbinical ordinances instituted in Usha. From 
there, the Sanhedrin moved to Shefaram. 


Location of Usha 
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HALAKHA 


If a woman said, | am ritually impure, and then said, | am 
pure — 9% TTA TaN TUM IK ANY TAN: If a wife tells 
her husband that she is ritually i impure, and then claims tha 
she is pure, her claim is accepted only if she does so imme- 
diately after the original statement. However, if she provided 
a rationale for her original statement, her claim is accepted 
even if it does not immediately follow the original statement, 
in accordance with the opinion of Rav. The Rema adds tha 
although fundamentally her claim is accepted, the pious 
practice, as adopted by Shmuel, is to be stringent and no 
accept her claim (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
4:10; Shulhan Arukh, Yoreh De'a 185:3). 
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NOTES 


Shmuel did not take action with regard to himself - tay xb 
mD tay dyin: This incident is related in the Jerusalem 
Talmud and cited by Tosafot. Shmuel's wife told him that she 
was impure and the next day told him that she was pure. On 
the second day, she explained that on the previous day she 
had made an excuse not to engage in intercourse because 
she did not have the energy. Shmuel then asked Rav: What 
is the halakha? In the Shita Mekubbetzet, commentaries are 
cited who questioned this version of the story, and a different 
version is related in the Sheiiltot. It was customary for the 
husband to give his wife a drink from the cup of blessing, 
he cup of wine that accompanies Grace after Meals. If she 
did not drink from the cup, that would be an indication that 
her status is that of a menstruating woman. Once, Shmuel 
hosted Rav, and Shmuel passed the cup of blessing to his 
wife and she did not accept it. Later, she explained to him 
hat she was pure, but she had refused to accept the cup of 
blessing because Shmuel's sister was also present, and she 
did not want to embarrass her sister-in-law by drinking the 
wine while his sister did not. 


A guilt-offering for uncertainty — nbn mw: The halakhot of 
a guilt-offering for uncertainty are mentioned briefly in the 
Torah (see Leviticus 5:17-19) and in detail in tractate Karetot. 
The Sages explained that if one performed an action and 
does not know whether it involved a prohibition, specifically 
a prohibition which, when violated unwittingly, requires a 
sin-offering, he is obligated to bring a guilt-offering for uncer- 
tainty. For example, one who consumes the fat of an animal 
and does not know whether it was forbidden fat, which when 
consumed intentionally is punishable by karet and when 
consumed unwittingly obligates the bringing of a sin-offering, 
or whether it was permitted fat, must bring a guilt-offering for 
uncertainty. If he subsequently discovers that he violated that 
prohibition, he is obligated to bring a sin-offering. 


Where she says, it is clear to me - 0z) a Myaixa: Rashi 
explains that a guilt-offering for uncertainty is brought by one 
troubled by his conscience. This woman is certain, based on 
her understanding or feeling, and has no guilty conscience. 
Some explain that it means that she was actually certain, i.e., 
she saw him die; however, if that is the case, since the Sages 
say that the claim of a woman who claims that her husband 
died is accepted, what is the uncertainty in this case? They 
answer that the womans claim is accepted only when it is 
not contradicted by witnesses (Ra‘ah; Ran). 
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Shmuel raised a dilemma before Rav: If a woman said to her 
husband: I am ritually impure as I am menstruating, and then 
said: I am pure," what is the halakha? Is she permitted based on 
her latter statement, or did she render herself an entity of prohibi- 
tion with her first statement and therefore remains forbidden? Rav 
said to him: Even in that case, if she provided a 


rationale for her statement, she is deemed credible. The Gemara 
relates: Shmuel learned this halakha from him forty times to 
ensure that he would not forget it, and even so, when confronted 
with a similar situation, Shmuel did not rely on that lenient ruling 
and did not take action with regard to himself‘ and his wife. 


§ The Sages taught that if two witnesses say: The husband died," 
and two witnesses say: He did not die; or if two witnesses say: 
This woman was divorced," and two witnesses say: She was not 
divorced, this woman may not remarry as there is no unequivocal 
testimony that she is unmarried. And if she remarried, she need 
not leave her husband. Rabbi Menahem bar Yosei says: She must 
leave her husband. And Rabbi Menahem bar Yosei said: When 
do I say that she must leave her husband? It is in a case where 
witnesses came to testify that she is still married and she remar- 
ried thereafter. However, if she remarried and the witnesses 
came thereafter, she need not leave her husband based on the 
uncertainty created by contradictory witnesses. 


The Gemara asks: After all, they are two witnesses testifying that 
she is married and two witnesses testifying that she is not; how 
then can the ruling be that after remarrying she need not leave her 
husband? In that case, one who engages in intercourse with her 
stands liable to bring a guilt-offering for uncertainty.” For any 
prohibition whose certain violation renders one liable to bring 
a sin-offering, its uncertain violation renders one liable to bring a 
guilt-offering for uncertainty. Rav Sheshet said: This is a case 
where she married one of her witnesses who testified that she is 
unmarried. As far as he is concerned, there is no uncertainty. The 
Gemara asks: She herself stands liable to bring a guilt-offering 
for uncertainty, as she has no independent knowledge whether 
her husband died. The Gemara answers that this is a case where 
she says: It is clear to me" that he died. 


HALAKHA 


If two witnesses say the husband died - na Dinix miw: If 
two witnesses say that a woman's husband died and two say 
that he did not die, she may not remarry. If she remarries, she 
must leave her husband, as there is uncertainty surrounding 
her eligibility to marry. If, however, she marries one of the 
witnesses who testified that her husband died, and she asserts 
that it is clear to her that her husband is dead, she need not 
leave her husband, in accordance with the baraita and Rav 
Sheshet's explanation (Rambam Sefer Nashim, Hilkhot Geirushin 
12:23; Shulhan Arukh, Even HaEzer 17:42). 


If two witnesses say this woman was divorced — nix Dw 
mama: In a case where two witnesses support a woman's 
claim that she was divorced, and two witnesses testify that she 


was not divorced, if she remarries she must leave her husband, 
and the legal status of any child born from the second mar- 
riage is that of an uncertain mamzer. If she married one of the 
witnesses who supported her claim, she need not leave her 
husband. However, if one pair of witnesses testifies that she 
was just now divorced, even if she confirms that this is the case, 
and other witnesses testify that she was not just now divorced, 
if she cannot produce her bill of divorce, her presumptive 
status is that of a married woman; if she remarries, she must 
leave her husband, and the legal status of any child born from 
the second marriage is that of a mamzer, in accordance with 
Rav Asi’s explanation of Rabbi Yohanan’s statement (Rambam 
Sefer Nashim, Hilkhot Geirushin 12:6-7; Shulhan Arukh, Even 
HaEzer 152:3). 
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§ Rabbi Yohanan said that if two witnesses say: The husband 
died, and two witnesses say: He did not die, this woman 
may not remarry. And if she remarried she need not leave her 
husband. If two witnesses say: This woman was divorced, and 
two witnesses say: She was not divorced, this woman may not 
remarry. And if she remarried she must leave her husband. 


The Gemara asks: What is different in the first clause of Rabbi 
Yohanan’s statement, where, if she remarried, she need not leave 
her husband, and what is the different in the second clause, 
where, if she remarried, she must leave her husband? Abaye said: 
Interpret Rabbi Yohanan’s statement in a case where each testi- 
mony was given by one witness." If one witness says: The 
husband died, the Sages instituted an ordinance and accorded 
him credibility like that of two witnesses in order to enable his 
wife to remarry. And that is in accordance with the opinion of 
Ulla, as Ulla said: Wherever the Torah deemed one witness 
credible, his legal status there is that of two witnesses. And the 
legal status of that second witness who says: He did not die, is 
that of one witness, and the statement of one witness has no 
validity in a place where there is the testimony of two witnesses. 
Therefore, she need not leave her husband. 


The Gemara asks: If so, that this is a case of the testimony of 
two witnesses against the testimony of one witness, it should be 
permitted for her to remarry even ab initio. The Gemara answers 
that she may not remarry ab initio due to the opinion of Rav 
Asi, as Rav Asi said that in any case of uncertainty, the verse 
“Remove from you a crooked mouth, and perverse lips put far 
from you” (Proverbs 4:24) applies. Although it is not a strictly 
prohibited action, it is, nevertheless, inappropriate. 


In the latter clause of Rabbi Yohanan’s statement, where one 
witness says: This woman was divorced,’ and one witness 
says: She was not divorced, both of them are testifying that 
she was a married woman," and that witness who says: She 
was divorced, is one witness, and the statement of one wit- 
ness has no validity in a place where there is the testimony of 
two witnesses. Therefore, even if she remarried she must leave 
her husband. 


NOTES 


Interpret Rabbi Yohanan’s statement in a case where each 
testimony was given by one witness - my Y3 mana: The 
statement of Rabbi Yohanan: If two witnesses say, etc., means: 
One of the two witnesses says. Alternatively, since the Torah 
deemed the testimony of one witness credible with regard to 
the death of the woman's husband, his legal status is that of two 
witnesses (Ritva). 


One witness says, this woman was divorced — ix TIN “1Y 
ToL: The early commentaries ask: Even if there is no witness 
testifying that she was not divorced, because one witness is not 
deemed credible in matters concerning personal status, it would 
be prohibited for her to remarry, as the testimony from one 
witness that she was divorced is not effectual (Tosefot Yeshanim; 
Ramban). They explain that the case here involves a woman 
whose presumptive status is unmarried, and it is only the tes- 
timony of the witnesses that reveal that she was married. The 


Ramban explains that the case here involves a woman who said: 
| was a married woman but | am now a divorcée. Others reject 
that explanation, as it is unlikely that the Gemara would have 
omitted so significant a detail. 


Both of them are testifying that she was a married woman — 
rimap wx NVA mya: The commentaries ask: How can one 
rely on the testimony of these two witnesses? Since they con- 
tradict each other, one must be a false witness, and therefore 
both should be disqualified as witnesses. That is similar to the 
case of two pairs of contradictory witnesses, where a witness 
from one pair cannot join a witness from the other pair to testify 
in another case because one was certainly a false witness. The 
commentaries explain that the testimony of the witnesses differ 
with regard to the validity of the bill of divorce. In that case, it 
could be that neither is lying, but one witness is mistaken in his 
grasp of the facts (Rashba). 


HALAKHA 


In a case where each testimony was given by one wit- 
Ness — m% WA: If one witness testifies that a woman's 
husband died, and based on that testimony the court 
permits her to remarry, and then a witness testifies that 
her husband is alive, she may marry a second husband, in 
accordance with Abaye's explanation of Rabbi Yohanan’s 
statement. The Rema, citing the Tur, rules that if she 
did not yet remarry before the second witness testified, 
she should not remarry ab initio, because it creates the 
impression of inappropriate behavior, in accordance 
with the opinion of Rav Asi. Others write that even the 
Rosh, who is the source for this ruling, agrees that Rav 
Asi's statement was intended as good advice, not as a 
prohibition, and that according to the Kesef Mishne, Rava 
completely rejected Rav Asi’s opinion (Helkat Mehokek; 
Rambam Sefer Nashim, Hilkhot Geirushin 12:18; Shulhan 
Arukh, Even HaEzer 17:37). 


One witness says this woman was divorced - 1m% “Y 
TOY VİN: If one witness testifies that a woman was 
divorced and one witness testified that she was not, she 
may not remarry ab initio. If her presumptive status is 
that of a married woman and she remarried, she must 
leave her husband. If her presumptive status as a mar- 
ried woman was based exclusively on these witnesses, 
if the one testifying that she was divorced is certain that 
she was divorced, she may remarry ab initio (Rambam 
Sefer Nashim, Hilkhot Geirushin 12:9; Shulhan Arukh, Even 
HaEzer 152:5). 
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Rava explained the difference between the two cases in Rabbi 
Yohanan’s statement and said: Actually it is a case where they are 
two witnesses testifying that she is married and two testifying 
that she is not, and Rabbi Yohanan saw the statement of Rabbi 
Menahem bar Yosei as correct in the case of divorce but did 
not see it as correct in the case of death. What is the reason that 
he distinguishes between the two cases? In the case of death, 
if ultimately her husband returns alive, she is unable to deny 
that he is alive. Therefore, the woman’s decision to remarry is 
credible, as if she were not certain that he was dead, she would 
not have remarried. However, in the case of divorce, if her 
husband returns and claims that he did not divorce her, she is 
able to deny his claim. Therefore, her decision to remarry is 
suspect, and the Sages penalized her and established that she 
must leave her husband. 


The Gemara asks: And is the woman impudent to that extent, 
that she would lie in the presence of her husband and claim that 
he divorced her? But didn’t Rav Hamnuna say with regard to a 
woman who said to her husband: You divorced me," she is 
deemed credible, as there is a presumption that a woman is not 
insolent in the presence of her husband? The Gemara answers: 
This statement that she is not insolent applies only in a case 
where there are no witnesses who are supporting her; however, 
in a case where there are witnesses who are supporting her," 
she would certainly be insolent. 


Rav Asi explained the difference between the two cases in Rabbi 
Yohanan’s statement and said that it is a case where the witnesses 
say: He died now, or: He divorced her now. With regard to 
the husband’s death, there is no way to immediately clarify 
whether or not he is dead. With regard to divorce there is a way 
to immediately clarify whether or not he divorced her, as we say 
to the woman: Ifit is so that this is what happened, show us your 
bill of divorce. Since the testimony was that the divorce was now, 
it is not feasible that she lost the bill of divorce. If she fails to 
produce the bill of divorce, the witnesses that testify that she is 
divorced are apparently false witnesses. Therefore, even if she 
remarried she must leave her husband. 


§ The Sages taught: In a case where two witnesses say: This 
woman was betrothed, and two witnesses say: She was not 
betrothed, this woman may not marry another, and if she 
remarried, she need not leave her husband. In a case where 
two witnesses say: This woman was divorced, and two witnesses 
say: She was not divorced, this woman may not remarry. And 
if she remarried, she must leave her husband. 


HALAKHA 


A woman who said to her husband, you divorced me - 7wxi1 
AWA aw Myaxw: With regard to a woman who was pre- 
sumed to be married and says to her husband: You divorced me, 
if she is betrothed by a man other than her presumed husband 
in the presence of her husband, the betrothal is valid, as her 
claim that her husband divorced her is accepted. This is because 
a woman would not be so insolent as to make that claim in the 
presence of her husband if it were not true. 

The Rema writes that some say that her claim is not com- 
pletely accepted and is not effective as far as enabling her to 
remarry or to receive payment of her marriage contract (see Hag- 
gahot Maimoniyyot). Her claim is effective in terms of requiring 
her to receive a bill of divorce from the one who betrothed her 
(Ran; Ra‘avad). Some authorities add that today, even according 
to the Rambam, the woman's claim is not accepted because 
insolence abounds, and the woman would have no problem 
making a false claim in the presence of her husband. Neverthe- 
less, she requires a bill of divorce from the man who betrothed 
her in order to remarry (Beit Yosef). If another man betrothed her 
while not in the presence of her husband, the betrothal does 
not take effect at all, because she would be insolent enough to 


make a false claim in sucha situation. This ruling is in accordance 
with the opinion of Shmuel, who disagrees with Rav Huna and 
says that Rav Hamnuna stated his halakha only when she made 
the statement in the presence of her husband. The Ramban says 
that she requires a bill of divorce even in that case, as he rules 
stringently based on Rav Huna's opinion (Rambam Sefer Nashim, 
Hilkhot Ishut 4:13 and Hilkhot Geirushin 12:4; Shulhan Arukh, Even 
HaEzer 17:2). 


Where there are witnesses who are supporting her - x31 
7y YDA XPT DY KDN T: There is a presumption that a woman 
would not be so insolent as to claim in the presence of her hus- 
band that he divorced her if it were not true. This applies only 
when she has no support for her claim. However, if there is sup- 
port for her claim, she would be so insolent, and therefore her 
claim is not accepted (Beit Shmuel). Some questioned this ruling 
based on the Tur, as the Rosh held that only the support of two 
witnesses would enable the woman to make a false claim in 
the presence of her husband (Rambam Sefer Nashim, Hilkhot 
Geirushin 12:6; Shulhan Arukh, Even HaEzer 17:2). 
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The Gemara asks: What is different in the first clause of the 
baraita with regard to betrothal, where, if she married another, 
she need not leave her husband; and what is different in the 
second clause" with regard to divorce, where, if she remarried, she 
must leave her husband? 


Abaye said: Interpret the baraita in a case in which each testi- 
mony was given by one witness. If one witness says: She was 
betrothed," and one witness says: She was not betrothed, they 
are both testifying that she was unmarried. And that witness 
who says that she was betrothed is one witness, and the state- 
ment of one witness has no validity in a place where there are 
two witnesses. 


In the latter clause, if one witness says: She was divorced, and 
one witness says: She was not divorced, they are both testifying 
that she was a married woman. And that witness who says 
that she was divorced is one witness, and the statement of one 
witness has no validity in a place where there are two witnesses. 
Therefore, even if she remarried she must leave her husband. 


Rav Ashi said: Actually it is a case where there are two witnesses 
testifying that she is betrothed and divorced, and two testifying 
that she is not betrothed and divorced. And in order to explain 
the difference between the first and latter clauses, reverse the two 
rulings. In the first clause, if two witnesses say: We saw her that 
she was betrothed," and two witnesses say: We did not see her 
that she was betrothed, this woman may not marry, and if she 
marries she must leave her husband. 


The Gemara asks: In that case, it is obvious that she must leave 
her husband, as testimony that we did not see her is not effective 
proof. The Gemara answers: No, it is necessary to teach this 
halakha in a case where the woman and the witnesses reside in 
one courtyard. Lest you say: If it is so that she was betrothed, 
the matter generates publicity, and the fact that the neighbors 
did not see that she was betrothed indicates that she was not, 
therefore the baraita teaches us that people are prone to betroth 
a woman in private, with even their neighbors unaware of the 
betrothal. 


HALAKHA 


In a case where one witness testifies that a woman was betrothed 


Iftwo witnesses say, we saw her that she was betrothed - Dw 


and another witness testifies that she was not betrothed, if the 
second witness testifies that there was no betrothal at all, she may 
marry ab initio. If, however, the witnesses differ about a betrothal 
with regard to which there is uncertainty, e.g., where the groom 
threw the money of betrothal to her, and it is unclear whether it 
landed closer to her, in which case she would be betrothed, or 
whether it landed closer to him, in which case she would not be 
betrothed, she may not marry ab initio. However, if she married, 
she need not leave her husband. This ruling is in accordance with 
Abaye's explanation of the baraita, as Rav Ashi does not dispute 
his ruling, but simply explains the baraita in a different manner 
(Tosafot; see Maggid Mishne; Rambam Sefer Nashim, Hilkhot Ishut 
9:31; Shulhan Arukh, Even HaEzer 47:3). 


ey saw a woman betrothed, and two other witnesses say that 
hey did not see her betrothed, even if they were together in 
he same courtyard at the time of the disputed betrothal, she 
may not marry ab initio. If she does, she must leave her hus- 
band. Some authorities rule that if they were all together at the 
ime of the disputed betrothal, and she herself states that it is 
clear to her that she was not betrothed, if she marries one of 
he witnesses who supported her claim, she need not leave her 
husband, in accordance with the opinion of Rav Ashi (Beit Shmuel, 
Rambam Sefer Nashim, Hilkhot Ishut 9:30; Shulhan Arukh, Even 
HaEzer 47:1). 


NOTES 

What is different in the first clause and what is dif- 
ferent in the second clause — NIY IKI KY] NIV ONT 
oD: Tosafot ask: Ostensibly, the difference is apparent: 
In the case where the witnesses differ with regard to 
whether she was betrothed, her presumptive status is 
that of an unmarried woman; in the case where they 
differ with regard to whether she was divorced, her 
presumptive status is that of a married woman. In each 
case of contradictory testimony, the woman maintains 
her presumptive status. 

Tosefot Rid explains that the tanna of this baraita 
holds that the case of two pairs of contradictory wit- 
nesses creates uncertainty with regard to Torah law, 
which negates her presumptive status. The result is that 
there is uncertainty with regard to her status. The Rashba 
and others explain in a similar manner: Although the 
halakha is that it is not considered an uncertainty, the 
Gemara sought to establish this baraita according to all 
opinions, even according to those who maintain that 
there is uncertainty. 

In Shita Yeshana, cited in the Shita Mekubbetzet, it is 
explained that if the baraita were referring to a woman 
whose presumptive status is known, there would be 
nothing novel about this halakha. Therefore, one must 
say that the baraita is referring to a woman whose pre- 
sumptive status is unknown, e.g., where both she and 
her witnesses came from abroad. 
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HALAKHA 


If two witnesses say, we saw her that she was 
divorced - TWaNIw My) DNN DW: If two wit- 
nesses testify that they saw a woman divorced, and 
two other witnesses testify that they did not see her 
divorced, even if they were in the same courtyard, 
she may not remarry ab initio, but if she does, she 
need not leave her husband, in accordance with Rav 
Ashi's interpretation of the baraita. Some authorities 
rule that if the witnesses who claim that they did not 
see her divorced were in a different courtyard, she 
may remarry ab initio (Beit Samuel; Rambam Sefer 
Nashim, Hilkhot Geirushin 12:8; Shulhan Arukh, Even 
HaEzer 152:4). 


Taught this halakha in reference to the latter 
clause of the mishna — XD°DX ab sara: If witnesses 
testify that a woman is married, she is not deemed 
credible to claim that she is divorced. Therefore, if she 
remarries, she must leave her husband, even if the 
witnesses testified after she had already remarried. 
However, her claim that she was divorced is accepted 
to prohibit her from marrying a priest or entering into 
levirate marriage, since her claim rendered her an 
entity of prohibition (see Maggid Mishne; Rambam 
Sefer Nashim, Hilkhot Geirushin 12:1; Shulhan Arukh, 
Even HaEzer 152:7). 


When the presumption of Rav Hamnuna was 
stated it was stated specifically in a case where 
she was in his presence — 1393 KIII ITT VAVN’: 
f a woman says in the presence of her husband: You 
divorced me, her claim is accepted because a woman 
would not be so insolent as to make that claim in her 
husband's presence if it were not true. This ruling is in 
accordance with the opinion of Rav Hamnuna. The 
Rema writes that some authorities rule that today 
hat presumption is no longer relevant (Beit Yosef, 
Rambam Sefer Nashim, Hilkhot Ishut 4:13 and Hilkhot 
Geirushin 12:4; Shulhan Arukh, Even HaEzer 17:2). 


NOTES 


With regard to the status of a captive woman the 
Sages were lenient - nn maawa: Some explain 
that the Sages were lenient with regard to a captive 
woman but displayed no leniency with regard to 
a married woman. This is because the prohibition 
against a priest marrying a captive woman, whose 
legal status is that of a zona, is a standard Torah pro- 
hibition, while intercourse with a married woman is 
punishable by death through stoning. 

The Ritva rejects that distinction, as the Sages con- 
cluded that there is no distinction between more 
and less severe Torah prohibitions. He explains that 
he leniency in the case of the captive woman is 
based on the fact that she attempts to make her- 
self undesirable in the eyes of her captor to avoid 
being raped, as explained in tractate Kiddushin (12b). 
However, Rashi, both here and elsewhere, explains 
hat the leniency in the case of the captive woman 
is due to the fact that there is uncertainty whether 
he captive woman was raped and therefore uncer- 
ainty whether she is forbidden. In contrast, in the 
case of the divorcée, the prohibition is clear as she 
was a married woman. All three opinions are cited in 
Tosafot on Kiddushin. 
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In the latter clause of the baraita, if two witnesses say: We saw her 
that she was divorced," and two witnesses say: We did not see her 
that she was divorced, this woman may not remarry, and if she 
remarries, she need not leave her husband. The Gemara asks: What 
is the baraita teaching us? In this case, too, the fact that the witnesses 
did not see the divorce proves nothing. The Gemara answers: It 
teaches that although the witnesses and the woman live in one 
courtyard and presumably the witnesses would know if she was 
divorced, their testimony proves nothing. The Gemara asks: This is 
identical to that novel element taught in the first clause, that neigh- 
bors are not necessarily aware of what transpires elsewhere in the 
courtyard. 


The Gemara explains that there is a novel element in this halakha. 
Lest you say that it is with regard to betrothal that people are 
prone to betroth a woman in private; however, with regard to 
divorce, if it is so that she was divorced, it would generate public- 
ity, as divorce is typically the culmination of a period of incompat- 
ibility that is often public. Therefore, the latter clause teaches us that 
people are prone to both betroth and divorce in private. Conse- 
quently, the fact that the witnesses did not see that she was betrothed 
and divorced proves nothing. 


§ We learned in the mishna: And if the witnesses came after she 
married, this woman need not leave her husband. Two cases were 
cited in the mishna, one with regard to a divorcée and one with 
regard to a woman taken captive, and to which of these cases this 
halakha is referring is a matter of dispute. Rabbi Oshaya taught this 
halakha in reference to the first clause of the mishna, where the 
woman claims that she was divorced. Rabba bar Avin taught this 
halakha in reference to the latter clause of the mishna,' where the 
woman claims that she was taken captive and remained pure. 


The Gemara notes: The one who taught this halakha in reference to 
the first clause of the mishna, all the more so would he teach it in 
reference to the latter clause of the mishna, as, in general, with 
regard to the status of a captive woman, the Sages were lenient," 
because the prohibition is the result of suspicion and uncertainty as 
far as what transpired during her period of captivity. And with regard 
to the one who taught this halakha in reference to the latter clause 
of the mishna, however, in reference to the first clause of the mishna, 
no, he would not necessarily teach this halakha. 


The Gemara explains: Let us say it is with regard to the presumption 
of Rav Hamnuna that these amora’im disagree. The one who taught 
this halakha in reference to the first clause of the mishna and 
maintains that if the witnesses came after she married, this woman 
need not leave her husband, he holds in accordance with the pre- 
sumption of Rav Hamnuna, who said that a woman is not insolent 
in the presence of her husband, and therefore her claim that she 
was divorced is accepted. And the one who taught this halakha 
in reference to the latter clause of the mishna and rules that the 
woman taken captive need not leave her husband the priest, while 
the woman who claims that she was divorced must leave her 
husband, he does not hold in accordance with the presumption of 
Rav Hamnuna. 


The Gemara rejects that explanation: No, actually everyone holds 
in accordance with the presumption of Rav Hamnuna, and here it 
is with regard to this that they disagree, as one Sage, who holds 
that the woman who claims that she was divorced must leave her 
husband, maintains that when the presumption of Rav Hamnuna 
was stated, it was stated specifically in a case where she was in his 
presence;" however, when she is not in his presence, she is inso- 
lent. And one Sage, who holds that the woman who claims that she 
was divorced need not leave her husband, maintains that when not 
in his presence she is also not insolent. Therefore, her claim that 
she was divorced is accepted. 
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§ We learned in the mishna: And if the witnesses came after she 
married, this woman need not leave her husband. The father of 
Shmuel said: Married does not mean actually married; rather, 
once the court permitted her to marry, although she has not yet 
married, she need not leave her husband. The Gemara asks: But 
doesn’t the tanna teach: She need not leave, meaning that she need 
not leave her husband? The Gemara explains: That phrase in this 
context means that even if witnesses come, she does not emerge 
from her initial permitted status." 


The Sages taught that if she said: I was taken captive but I am pure, 
and I have witnesses who were with me throughout captivity who 
can testify that Iam pure, the court does not say: We will wait until 
those witnesses come. Rather, the court permits her to marry a 
priest immediately. If the court permitted her to marry a priest, and 
witnesses came thereafter" and said: We do not know whether or 
not she remained pure, this woman need not leave her husband, as 
she was already permitted to marry a priest on the basis of her origi- 
nal statement. And if witnesses that she was violated came" and 
testified, even if she has several children, she must leave the priest 
to whom she is married. 


The Gemara relates: There were these captive women who came to 
Neharde’a with their captors so that the local residents would redeem 
them. Shmuel’s father posted guards with them to ensure that they 
would not enter into seclusion with gentiles. Shmuel said to him: 
Until now who guarded them? If there is concern about their status, 
it should be with regard to the possibility that they engaged in 
intercourse while in captivity before they were brought to Neharde’a. 
He said to Shmuel: If they were your daughters, would you treat 
them with contempt to that extent? They are no longer captives and 
deserve to be treated like any Jewish woman of unflawed lineage. 


The statement by the father of Shmuel was “Like an error that 
emerges from before the ruler” (Ecclesiastes 10:5), and it was 
realized. The daughters of Master Shmuel were taken captive, and 
their captors took them up to Eretz Yisrael and sought to sell them 
or ransom them. Shmuel’s daughters left their captors standing 
outside, so that they would not come before the court, and the 
women entered the study hall of Rabbi Hanina. This daughter said: 
I was taken captive, and I am pure, and that daughter said: I was 
taken captive, and I am pure, and the court permitted them to 
marry into the priesthood. 


Ultimately, their captors came and entered, and it was clear that 
they were the captors of Shmuel’s daughters. However, since the 
daughters made their claim first and the court permitted them to 
marry into the priesthood, this remained permitted to them. This is 
based on the halakha that if witnesses subsequently arrive, her initial 
permitted status need not be revoked. Rabbi Hanina said: It is 
clear from their actions that they are the daughters of great halakhic 
authorities, as they knew how to conduct themselves in order 
to retain their presumptive status of purity. The Gemara relates: 
Ultimately, the matter became clear, that they were the daughters 
of Master Shmuel.’ 


Rabbi Hanina said to Rav Shemen bar Abba, who was a priest: Go 
out and tend to your relatives, the daughters of Shmuel who were 
taken captive, and marry one of them. Rav Shemen said to Rabbi 
Hanina: But aren’t there witnesses in a country overseas" who 
knew before the daughters appeared in court that they were taken 
captive? Rabbi Hanina said to him: Now, in any event, those wit- 
nesses are not before us. He then cited an adage: There are witnesses 
in the north [astan]! side, i.e. ina distant place, and will the woman 
be forbidden? The Gemara infers from Rabbi Hanina’s statement: 
The reason that their testimony may be ignored is because the wit- 
nesses did not come to court. However, were the witnesses to 
come to court, Shmuel’s daughters would be forbidden to priests. 


he publisher 


HALAKHA 


She does not emerge from her initial permitted 
status — jK AYANI KYA x5: In a case where the 
court rules that it is permitted for a woman to marry 
a priest on the basis of her claim that she was taken 
captive but not violated, if witnesses subsequently 
testify that she was taken captive, her permitted sta- 
tus remains intact. This ruling is in accordance with 
the opinion of Shmuel’s father, according to Rashi’s 
explanation, and the incident involving Shmuel’s 
daughters (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 18:22; Shulhan Arukh, Even HaEzer 7:6). 


And if witnesses that she was violated came - 
TRAW "TY IND DNI: In a case where a court rules 
that a woman is permitted to marry a priest on the 
basis of her claim that she was taken captive but 
not violated, and two witnesses subsequently testify 
that she was in fact violated by her captors, if she 
has already married a priest, she must leave her 
husband, and children of the priest born to her are 
disqualified from the priesthood (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 18:23; Shulhan Arukh, Even 
HaEzer 7:6). 


But aren't there witnesses in a country overseas — 
Den nya DWY KDRT: Ifa woman claims that she 
was taken captive but not violated, and that she has 
witnesses supporting her claim that she was not 
violated, there is no need to wait for the witnesses to 
testify. Rather, she may marry a priest immediately. 
Moreover, this is the ruling even if there are rumors 
that there are witnesses in countries overseas that 
she was violated (Tosafot), as the Sages are lenient 
with regard to women taken captive, in accordance 
with the baraita and Rav Ashi’s conclusion (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 18:23; Shulhan Arukh, 
Even HaEzer 7:7). 


NOTES 


And witnesses came thereafter - K3 12 0X) 
ort: Some commentaries explain that there are 
two reasons that the claim of a woman captive 
is accepted. First, the principle: The mouth that 
prohibited is the mouth that permitted, applies 
because she is the only source for the fact that she 
was taken captive (see 22a). Second, there is a miggo, 
as she could have claimed that she had never been 
taken captive. Therefore, even if witnesses come 
after the court permitted her to marry a priest, ren- 
dering the first reason moot, the concept of miggo, 
which accorded her credibility at the time that she 
made her claim, still applies (Kovetz Shiurim). 


BACKGROUND 


The daughters of Master Shmuel — 127 PMA 
byw: Neharde’a, where Shmuel’s family resided, 
was adjacent to the border of the Persian and 
Roman Empires. Therefore, it was attacked and plun- 
dered on numerous occasions. Some claim that this 
incident that befell Shmuel’s daughters transpired 
during the attack of Pappa ben Nazer Odonathus 
(51b), who destroyed the city in the year 259 CE. 
Based on data from the Babylonian Talmud and the 
Jerusalem Talmud, apparently Shmuel had at least 
three daughters, two of whom were taken captive 
and brought to Eretz Yisrael. Both later married Rav 
Shemen bar Abba, one after the death of the other. 
The third daughter married Issur the convert. 


LANGUAGE 


North [astan] - Apr: In Aramaic, this means north, 
from the Syriac word meaning hidden. 
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NOTES 
And when this woman testifies about that woman 
and vice versa — ft NN it nitya IW potas: The 
Gemara explains below (24a) that ‘this is the novel 
element here: Although there is room for concern 
lest there is collusion and each woman testify on 
behalf of the other, the court accepts the testimony. 


Yes, the first clause and the last clause — x px 
xa]: When the Gemara asks with regard to a 
mishna or a baraita: What are the circumstances, 
it seeks to ascertain additional factors relevant to 
the case. In general, the Gemara seeks to establish 
all the cases in a uniform manner, both in terms of 
the Sage who stated the halakha and in terms of 
the circumstances of the cases. Different amora’im 
adopted different opinions in mishnayot and baraitot 
where interpreting the different clauses uniformly 
was difficult. Some made every effort to establish the 
circumstances in a uniform manner even in the face 
of exegetical or language difficulties, while others, 
e.g., Rav Yosef and Abaye, preferred explaining the 
source as it is written even if doing so came at the 
expense of uniformity. 


HALAKHA 

And when this woman testifies about that woman 
and vice versa — i I it nitya yIW para: The Sages 
were lenient in cases involving women taken captive. 
Therefore, they rely on any witness, even a slave or a 
relative, to permit the woman to marry a priest, and 
even women who are not deemed credible to testify 
that a woman's husband died may testify in this case. 
In addition, the testimony of two women who were 
in captivity together concerning each other's status 
is deemed credible (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 18:17; Shulhan Arukh, Even HaEzer 7:1). 


130 


KETUBOT - PEREK II: 23B : 3397/2 p3 


monn P3 DKW MIK WNT 
37 WY INU) wy 19 by aK - xen 
MN TRIAD IY IWK 


IN OX aawa DVI NW TI 
VAY DNK ala! P MAI” 


TT MIAN) AND BX” ATA 7D) 
TIY — ANID AIM ATT MK” IKI 
by MyM) "MD MIAN IK” (NIANI 
OX” AIAN by aX) AYN) AYY 
aye Anan by naw - "ayn a 

ARSY by TYI 


TIN- "OD IM MAD IN” 1 TO 
by - ony Kaby À PTDI NINI 
MYT PIVI PRIVI x INAN AYY 

DIY RDNT ROWS KOK TIND IN 


- "ANDY OMIM NIK” KOPYA KPY 
anan by NIIRI AYNI AY by TYI 
Kyy KID xb NOX DY NDT IN) 

py wor Kowa 


MANI- TÍTO MATIK” KDD KDY 
1%) ayy by MAN) AVN) ANN by 
arama KYNAN TAYYN - OY et 

DY KINT KDVI big 


DPT ND DW NDT KPID ND) 


KDRT- NOV NW PIS WON TON POY 
Dry xp yt xn DY 


The Gemara asks: But didn’t Shmuel’s father say: Once the 
court permitted a woman to marry, even if she has not yet 
married, she remains permitted? Rav Ashi said: The discussion 
between Rabbi Hanina and Rav Shemen was stated with regard 
to witnesses who witnessed their violation. In that case, were 
the witnesses to come to court and testify, even if she has several 
children, she must leave the priest to whom she is married. 


MISHNA In a case where witnesses testify that 


there are two women who were taken 
captive, and this woman says: I was taken captive but I am 
pure, and that woman says: I was taken captive but I am pure, 
they are not deemed credible. And when this woman testifies 
about that woman that she is pure and vice versa," they are 
deemed credible. 


GEMARA™* Sages taught in the Tosefta (2:2): If 


one of the women says: I am tainted and 
my counterpart is pure, she is deemed credible on both counts. 
If she says: I am pure and my counterpart is tainted, she is not 
deemed credible with regard to herself nor with regard to her 
counterpart. If she says: I and my counterpart are both tainted, 
she is deemed credible with regard to herself but she is not 
deemed credible with regard to her counterpart. If she says: I 
and my counterpart are both pure, she is deemed credible with 
regard to her counterpart but she is not deemed credible with 
regard to herself. 


The Master said in the baraita that if she says: I am pure and my 
counterpart is tainted, she is not deemed credible. The Gemara 
asks: What are the circumstances? If there are no witnesses 
that she was taken captive, why is she not deemed credible with 
regard to herself? If she is saying: I was taken captive and I 
am pure, she is deemed credible based on the principle that the 
mouth that prohibited is the mouth that permitted. Rather, it is 
obvious that there are witnesses that she was taken captive. 


The Gemara asks: If so, say the middle clause of the baraita: If she 
says: I and my counterpart are both tainted, she is deemed 
credible with regard to herself but she is not deemed credible 
with regard to her counterpart. And if there are witnesses, why 
is she not deemed credible with regard to her counterpart? Once 
there is testimony that she was taken captive, she no longer has 
the presumptive status of purity. Rather, it is obvious that there 
are no witnesses that she was taken captive, and therefore her 
presumptive status of purity is intact. 


The Gemara asks: If so, say the last clause of the baraita: If 
she says: I and my counterpart are both pure, she is deemed 
credible with regard to her counterpart but she is not deemed 
credible with regard to herself. And if there are no witnesses 
that they were taken captive, why is she not deemed credible 
with regard to herself? Rather, it is obvious that there are 
witnesses. 


The Gemara asks: Is that to say that the baraita is formulated in an 
unusual fashion, with the first clause and the last clause pertain- 
ing to cases where there are witnesses, and the middle clause 
pertaining to a case where there are no witnesses? Abaye said: 
Yes, the first clause and the last clause" pertain to cases where 
there are witnesses, and the middle clause pertains to a case 
where there are no witnesses. 
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Rav Pappa said: The baraita in its entirety can be explained in 
a case where there are witnesses, and there is one witness who 
is testifying to the reverse of the woman’s claim.™ If the woman 
said: I am tainted and my counterpart is pure, and one witness 
said to her: You are pure and your counterpart is tainted, 
although the witness testified that she was pure, because she 
admitted that she was tainted she rendered herself an entity 
of prohibition. Her counterpart is permitted on the basis of 
her claim, which is accepted despite being contradicted by the 
witness. 


If the woman said: I am pure and my counterpart is tainted, and 
one witness said to her: You are tainted and your counterpart is 
pure, then with regard to her, since there are witnesses testifying 
that she was taken captive, it is not in her power to permit herself 
on the basis of her claim. However, her counterpart is permitted 
on the basis of the testimony of the witness. 


If the woman said: I and my counterpart are both tainted, and 
one witness said to her: You and your friend are both pure, 
she rendered herself an entity of prohibition.’ However, her 
counterpart is permitted on the basis of the testimony of the 
witness. The Gemara asks: Why do I need this additional case? 
This is identical to that which was taught in the in the first clause. 
The principles governing the first two cases, i.e., she claims that she 
is tainted and thereby renders herself as an entity of prohibition, 
and her counterpart is permitted by the testimony of one witness 
even if that testimony is contradicted, also apply in this case. 


The Gemara answers: Lest you say that in this case, both of 
them are deemed untainted in accordance with the testimony of 
the witness, and the fact that she said that they are both tainted 
was because she was acting with the intention termed: “Let me 
die with the Philistines” (Judges 16:30), i.e., she was willing 
to implicate herself in order to bolster her credibility so that her 
testimony against her counterpart would be accepted, the tanna 
therefore teaches us that this is not a consideration. 


If the woman said: I and my counterpart are both pure, and one 
witness said to her: You and your counterpart are both tainted, 
with regard to her, since there are witnesses testifying that she 
was taken captive, it is not in her power to permit herself on the 
basis of her claim. However, her counterpart is permitted on 
the basis of her claim. The Gemara asks: Why do I need this 
additional case? This is identical to that which was taught in the 
first part of the first clause. The principles governing the first two 
cases, i.e., her claim that she is pure is not accepted when the fact 
that she was taken captive was established by witnesses, and her 
counterpart is permitted on the basis ofher claim even if that claim 
is contradicted, also apply in this case. 


The Gemara answers: Lest you say that when is she deemed 
credible to permit her counterpart, it is only in a case where she 
rendered herself unfit to marry a priest, but in a case where 
she rendered herself fit, say that she is not deemed credible 
with regard to her counterpart; the tanna therefore teaches us 
that each segment of the testimony is assessed independently, 
based on the criteria taught in the first clause. 


And there is one witness who is testifying to the reverse of 
the woman's claim — P3% XPT INK TY KDN: If there are two 
witnesses who testify that a woman was taken captive, and one 
witness testifies that she was raped, and another testifies that 


HALAKHA 


she was not, she is permitted to marry a priest, even if the wit- 
ness testifying on her behalf is a slave or a woman. This ruling 
is in accordance with the opinion of Rav Pappa (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 18:21; Shulhan Arukh, Even HaEzer7:5). 


NOTES 


And there is one witness who is testifying to the 
reverse of the woman's claim — PIX NPT TMK TW KDN: 
The fundamental explanation of this matter is based on 
wo underlying principles. First, since the status of a cap- 
ive woman is based on suspicion and the prohibition 
against her marrying a priest is by rabbinic law, the tes- 
imony of one witness is sufficient. The restrictions that 
apply to cases where the testimony of two witnesses is 
required are not in effect in cases like these, where the 
estimony of one witness is accepted. Therefore, the testi- 
mony of a woman, a slave, or a maidservant is accepted. 
Second, one is deemed credible to disqualify him- 
self or render himself an entity of prohibition. In cases 
where one witness is deemed credible, his legal status is 
like that of two witnesses in other cases. Therefore, the 
testimony of one witness testifying to the contrary is 
ineffective to contradict that testimony. There is, though, 
a distinction between a case in which two contradic- 
tory single witnesses come together to testify, where 
each neutralizes the testimony of the other, and a case 
in which the witness testifying on behalf of the woman 
comes first, where the testimony of the single witness 
who comes thereafter cannot neutralize the testimony 
of the first (see Ramban). Therefore, the early commen- 
taries establish this as a case where the testimony of 
the woman who testified that her counterpart is pure 
preceded the contradicting testimony, although that 
requires changing the order of the statements as they 
appear in the baraita (see Ritva). 


She rendered herself an entity of prohibition - * x 
XTC MNT Awa. KEW: The Meiri writes that this 
applies specifically to an unmarried woman. If she claims 
that she is tainted, her claim is accepted even when there 
is a witness to the contrary. However, according to the 
Meiri, with regard to a woman who was married to a 
priest her claim is not accepted when it is contradicted 
by a witness, as she does not have the authority to ren- 
der herself forbidden to her husband. Later authorities 
disagree with regard to the halakhic ruling in this case. 


Let me die with the Philistines — Dawha By wo) nian: 
There is concern that at times a woman hates her coun- 
terpart to the extent that she would be willing to harm 
herself in order to harm that counterpart. Consequently, 
there are cases where the Sages disqualify the testimony 
of one woman about another where animosity is com- 
mon, e.g., the case of the five women related by marriage 
listed in the mishna in Yevamot (17a). In the Gemara 
here, the woman reasons that were she to claim: | am 
pure and my counterpart is tainted, her claim would not 
be accepted. Therefore, she is prepared to claim that she 
herself is tainted (see Hatam Sofer). 


2391p: KETUBOT: PEREK II :23B 131 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


That man says: | am a priest — % 713 Wai m: The Rosh, 


in tractate Gittin (58a), explains that although this seems to 
be a matter that is likely to be revealed, as one is testifying 
about a family with whom others are probably familiar and 
in those cases even one witness is deemed credible, there is 
still suspicion that he is lying, since there is so much at stake 
in terms of both social and financial standing for him and his 
descendants. The Maggid Mishne and later authorities rule that 
today, when there is no special advantage associated with 
priesthood, but rather it entails several prohibitions, one is 
deemed credible to testify with regard to his status. 


Where there is no financial significance - X117 x27 
taint: The meaning of this phrase in its standard sense is 
subject to a dispute between the commentaries, and there 
is disagreement with regard to its meaning in this context as 
well. According to Rashi here and elsewhere, it means that 


the witnesses have no financial interest in the case. However, 


Tosafot, citing Rabbeinu Hananel, explain that there is no 
certainty with regard to the identity of the one currently in 
possession of the money. 


LANGUAGE 


Significance [derara] - x11: The commentaries dispute the 


meaning of this legal term. Some maintain that it is linguisti- 


cally similar to a term in Syriac that means a disputed matter. 
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MISH A 22ikewise with regard to two men 


whose lineage is unknown, and this man 


says: I ama priest," and that man says: I am a priest," they are 


a not deemed credible. And when this man testifies about that 
s3 man that he is a priest and vice versa," they are deemed credible. 
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Rabbi Yehuda says: One does not elevate a man to priesthood 
on the basis of one witness. Two witnesses are required for that 
purpose. Rabbi Elazar says: When is that the ruling? In a case 
where there are challengers to his claim that he is a priest. How- 
ever, in a case where there are no challengers, one elevates a 
man to priesthood on the basis of one witness. Rabban Shi- 
mon ben Gamliel says in the name of Rabbi Shimon, son of 


the deputy High Priest:’ One elevates a man to priesthood on 
the basis of one witness." 
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The Gemara asks: Why do I need all 
GEMARA 


these different cases cited in the 


mishnayot in this chapter? Aren't they all based on the principle: 
The mouth that prohibited is the mouth that permitted? The 
Gemara answers: These cases are all necessary, as, if the tanna 


had taught only the case where Rabbi Yehoshua concedes, in 
a case where one says to another: This field, which is currently 
in my possession, belonged to your father, and I purchased it 
from him, then one might have thought that his claim is deemed 
credible due to the fact that there is financial significance 
[derara]' in his contention that it belonged to the other’s father, 
and he would not have made that claim if it were not true. How- 
ever, in the case of witnesses authenticating their signatures, 
where there is no financial significance’ for them in their 
testimony, say no, their claim is not accepted. 


Dave NAYTI DW- DWY KN) 
pad ATY 


And if the tanna taught only the case of witnesses, one might 
have thought that their claim is deemed credible due to the fact 


that their testimony is relevant to others. However, with regard 
to him, whose testimony is relevant to himself, as he claims that 
he purchased the field from the other’s father, 


This man says: | am a priest -3% (73 Wait m: If a man claims 
to be a priest, his claim is not accepted. He is not called first 
to read the Torah, nor does he recite the Priestly Benediction, 
and all the more so he may not partake of teruma, even if it is 
teruma by rabbinic law. However, his claim renders it prohib- 
ited for him to marry a divorcée, a widow, or a zona, and it is 
prohibited for him to be exposed to ritual impurity imparted 
by a corpse. If he violates any of these prohibitions, he is liable 
to be flogged with lashes of rebelliousness. A woman who 
engages in intercourse with him assumes the status of an 
uncertain halala and may not marry a priest. The Rema adds, 
based on the comments of Rabbi Moshe Kohen on the Ram- 
bam: Since today no one eats teruma at all, one who claims 
to be a priest is called first to read the Torah and recites the 
Priestly Benediction based on his claim (Rambam Sefer Kedu- 
sha, Hilkhot Issurei Bia 20:13; Shulhan Arukh, Even HaEzer 3:1). 


Rabbi Shimon, son of the deputy High Priest — 2 yiynw a7 
RoT: According to the Rambam, the reference is to Rabbi Shi- 
mon, son of Rabbi Hanina the deputy High Priest, who appears 
throughout the Talmud. Although he is mentioned only a few 
times in the Mishna, he was one of the most significant Sages 
in the generation during which the Temple was destroyed. 


HALAKHA 


PERSONALITIES 


And when this man testifies about that man that he is a 
priest and vice versa — MAN mt py {IW para: If each of the 
two men claiming to be priests testifies on behalf of the other, 
their testimony is deemed credible (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 20:11; Shulhan Arukh, Even HaEzer 3:4). 


Elevation to the priesthood - aana mecbyn: A man is 
elevated to the priesthood on the basis of the testimony of a 
single witness, in accordance with the opinions of numerous 
Sages. The Gemara later elaborates on the details of when and 
in which cases the testimony of a single witness is accepted 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:2 and Maggid 
Mishne there). 


Some hold that Rabbi Shimon, son of the deputy High Priest, 
is called Rabbi Shimon bar Kahana in the Tosefta and other 
sources. In any event, as the son of the deputy High Priest, 
his testimony is especially significant with regard to matters 
of priestly lineage. 
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say no, his claim is not accepted. 


And if the tanna taught us these two cases, one might have thought 
that the claim is deemed credible due to the fact that the cases 
involve monetary matters; however, in the case ofa married woman 
who claims that she was divorced, which is a ritual matter, say no, 
she is not deemed credible. Therefore, it was necessary for the tanna 
to teach us all three cases. 


The Gemara asks: With regard to the case where one says: I was 
taken captive and I am pure, why do I need the tanna to teach that 
case? There is no novel element in that ruling, as it is merely another 
application of the same principle. The Gemara answers: The tanna 
taught that case due to the fact that the tanna sought to teach based 
on it: And if the witnesses came after she married, this woman 
need not leave her husband. 


The Gemara asks: This works out well according to the one who 
teaches this halakha in reference to the latter clause of the mishna 
with regard to a woman taken captive. However, according to the 
one who taught this halakha in reference to the first clause of the 
mishna, with regard to a woman who claimed that she was married 
and divorced, what is there to say? According to that opinion, the 
ruling with regard to a woman taken captive who claims that she 
remained pure is superfluous. If a woman is deemed credible in the 
case where the concern is that she is a married woman, she is all the 
more so deemed credible when the concern pertains to a less severe 
prohibition, that ofa woman who was violated in captivity marrying 
a priest. The Gemara answers: The tanna taught the superfluous 
halakha that a woman claiming that she was taken captive and 
remained pure is deemed credible as an introduction, due to the fact 
that he sought to subsequently teach the case of two women who 
were taken captive. 


The Gemara asks: And why do I need the tanna to teach the case of 
two women who were taken captive? What novel element is intro- 
duced in that case that did not exist in the case of one woman? The 
Gemara answers: Lest you say: Let us be concerned for collusion 
between the women, that each would testify for the benefit of the 
other, the tanna therefore teaches us that this is not a concern. 


The Gemara asks: And why do I need the tanna to teach the follow- 
ing case: And likewise two men, each testifying that the other is a 
priest? He already taught that if two women each testify that the 
other is pure, they are deemed credible. The Gemara answers: The 
tanna taught the superfluous halakha with regard to two men as an 
introduction, due to the fact that he sought to subsequently teach 
the dispute between Rabbi Yehuda and the Rabbis, concerning 
whether or not the testimony of a single witness is deemed credible 
to establish another’s presumptive status as a priest. 


n § The Gemara elaborates: The Rabbis taught in a baraita: In the 
case of two men, each of whom says: I am a priest and my counter- 
part is a priest, each is deemed credible with regard to enabling his 
counterpart to partake of teruma. But he is not deemed credible 
with regard to establishing his presumptive status as a priest of 
unflawed lineage for the purpose of his marrying a woman’ until 
there are three people, the two claiming to be priests and an addi- 
tional witness, so that there are two witnesses testifying with regard 
to the status of this person and two witnesses testifying with regard 
to the status of that person. Rabbi Yehuda says: Each is not deemed 
credible even with regard to enabling his counterpart to partake of 
teruma until there are three men, so that there are two witnesses 
testifying with regard to this person and two witnesses testifying 
with regard to that person. 


NOTES 

For the purpose of his marrying a woman - wun 
mw: Rabbeinu Hananel and Rashi both explain that 
this means: For the purpose of marrying a woman of 
prestigious descent. However, most early commentar- 
ies questioned that explanation, as even if one is not a 
priest, there is nothing that prevents a non-priest from 
marrying a woman of unflawed lineage. 

Tosafot seek to explain Rashi’s opinion and contend 
that once it is necessary to investigate one's lineage due 
to the concern that he is a non-priest, they may also 
investigate other flaws in his lineage that might prohibit 
him from marrying Jewish women of unflawed lineage, 
although typically one is not investigated for those 
flaws. Or, perhaps the mishna is in accordance with 
the opinion of Rabbi Meir, who holds that there is no 
presumption of unflawed lineage with regard to each 
individual. Therefore, his lineage must be investigated. 

The Ra'ah adds that this is a case where a rumor 
spread that his lineage is flawed. Although typically 
rumors not supported by witnesses are ignored, in this 
case it is investigated. However, the Rid, Rabbeinu Tam, 
and most early commentaries explain that it means 
that even if he marries a woman of unflawed lineage 
he does not assume the presumptive status of a priest 
to the extent that it would be permitted for another 
priest to marry his widow or daughter. The language 
of the Jerusalem Talmud supports this opinion. It does 
not state: For the purpose of marrying a woman to him. 
Rather, it says: For matters of family. This indicates that 
the halakha does not refer specifically to his marriage 
to a woman. 
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Donkey drivers who entered a city - yh DDW pa: If 
wo donkey drivers entered a city and one says: My produce is 
not tithed and the produce of my counterpart is tithed, he is 
not deemed credible. This is due to the suspicion of collusion, 
hat in the next city they will reverse roles and his counterpart 
will make a similar declaration in praise of his produce. This 
ruling is in accordance with the unattributed mishna. The 
Rambam omitted the provision with regard to the tools of 
he trade in his hand, because he ruled in accordance with 
he second manner of explaining the dispute, according to 
which that provision is moot (Rambam Sefer Zera'im, Hilkhot 
Ma‘asrot 12:10). 
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The Gemara asks: Is that to say that Rabbi Yehuda is concerned 
for collusion between them, and the Rabbis are not concerned 
for collusion? But didn’t we learn that they said the opposite? 
As we learned in a mishna: In a case where there were donkey 
drivers who entered a city," and one of them said: My produce 
is new from this year’s crop, and it is not yet completely dry and 
therefore of lower quality, and the produce of my counterpart is 
old and dry and therefore more durable; or ifhe said: My produce 
is not tithed and the produce of my counterpart is tithed, he is 
not deemed credible. Presumably, there is collusion between the 
two merchants. In this city, one denigrates the quality of his own 
produce, enhancing his credibility, while praising the quality of 
the produce of his counterpart; and his counterpart says the same 
in the next city that they enter. And Rabbi Yehuda says: He is 
deemed credible, as apparently he is not concerned for collusion 
between the merchants. 


Rav Adda bar Ahava said that Rav said: The attribution of the 

opinions is reversed in one of the mishnayot, so that the opinions 

of the tanna’im are consistent in both the case of the priests and 

the case of the donkey drivers. Abaye said: Actually, do not 
reverse the attribution, and the fact that Rabbi Yehuda accepts 

the claim of the donkey driver is because with regard to doubt- 
fully tithed produce [demai]? the Sages were lenient," because 

most amei ha‘aretz tithe their produce. The ordinance of the 

Sages classifying produce purchased from an am haaretz as 

doubtfully tithed produce and requiring its tithing is based on a 

far-fetched concern. Therefore, testimony of any sort is sufficient 
to permit its consumption. However, as a rule, Rabbi Yehuda is 

concerned about collusion. 


Rava said: Is that to say that the contradiction between one state- 
ment of Rabbi Yehuda and another statement of Rabbi Yehuda 
is difficult, but the contradiction between one statement of the 
Rabbis and another statement of the Rabbis is not difficult? 
Clearly, the contradiction between the rulings of the Rabbis in 
the respective mishnayot is difficult. Rather, the contradiction 
between one statement of Rabbi Yehuda and another statement 
of Rabbi Yehuda is not difficult, as we explained above that 
Rabbi Yehuda was lenient with regard to doubtfully tithed pro- 
duce. The contradiction between one statement of the Rabbis 
and another statement of the Rabbis is also not difficult. Funda- 
mentally, the Rabbis are not concerned for collusion between the 
two parties. However, in the case of donkey drivers they are 
concerned, as Rabbi Hama bar Ukva said in another context 
that it is referring to a case where one has the tools of his trade 
in his hand. 


BACKGROUND 


Doubtfully tithed produce [demai] — »x«127: This is produce, 
or food prepared from produce, purchased from a person who 
may not have separated the various tithes as required. The 
literal meaning of the word is suspicion, as it is produce about 
which there is suspicion that it was not tithed properly. In the 
Second Temple period, the Sages decreed that this produce 


With regard to doubtfully tithed produce the Sages were 
lenient - tpr x273: Fundamentally, the halakhic status 
of doubtfully tithed produce (discussed in detail in tractate 
Demai) was established by a rabbinic decree issued with 
regard to produce purchased from an am ha'aretz. The Sages 
found that a significant number of amei ha'aretz would not 
separate first tithe from their produce. Therefore, all produce 
of that kind is classified as doubtfully tithed produce, and one 
who purchases that produce is required to tithe it due to that 


NOTES 


would be accorded uncertain status, even if the owner claims 
that he tithed the produce. Therefore, the buyer of this pro- 
duce must tithe it himself. Nevertheless, since the probability 
is that the produce was in fact tithed, certain leniencies were 
introduced with regard to partaking and using it. 


uncertainty. Since amei ha‘aretz are suspect with regard to 
doubtfully tithed produce, they are disqualified from testifying 
about it. It is clear here and elsewhere that the Sages were 
lenient with regard to various aspects of doubtfully tithed 
produce. Although there is a conspicuous minority of amei 
haaretz who did not tithe their produce, which led the Sages 
to issue the decree, the majority do tithe. Since the decree is 
based on suspicion, not certainty, the Sages were not overly 
stringent in its regard. 
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Here too, it is referring to a case where the second donkey driver 
comes with the tools of his trade in his hand, clearly indicating 
that he too came to sell his produce. Therefore, when the other 
driver praises his produce, there is room for concern that there was 
collusion and that in the next city their roles will be reversed. 
However, when there is no proof of collusion, the Rabbis were not 
concerned. 


The Gemara asks: And where is the solution of Rabbi Hama bar 
Ukva stated? It is stated concerning that which we learned in a 
mishna (Teharot 7:1): In the case of a potter" who fashioned his 
vessels in ritual purity, and abandoned his pots,” and descended 
to drink water from the river, there is concern that in his absence 
ritually impure people came into contact with his pots. The inner 
pots are pure, and the outer pots are impure. 


The Gemara asks: But isn’t it taught in a baraita: Both these inner 
pots and those outer pots are ritually impure? Rabbi Hama bar 
Ukva said: That baraita is referring to a case where the tools of 
the potter’s trade are in his hand, indicating that he intends to sell 
his pots. Since all potential buyers touch pots when examining 
them before purchase, the concern is that among those people 
there is one who is ritually impure. 


The Gemara asks: But isn’t it taught in another baraita: Both 
these inner pots and those outer pots are ritually pure? Rabbi 
Hama bar Ukva said: That baraita is referring to a case where the 
tools of the potter's trade are not in his hand, indicating that he 
does not intend to sell his pots. Therefore, strangers will not touch 
them at all. 


The Gemara asks: But if so, the ruling in the mishna: The inner 
pots are pure and the outer pots are impure, under what circum- 
stances can this case be found? When the tools of the potter's 
trade are in his hand, all the vessels are impure, and when the 
tools of the potter’s trade are not in his hand, all the vessels are 
pure. 


The Gemara answers: The tanna of the mishna is referring to a case 
where the tools of the potter’s trade are not in his hand. However, 
he leaves his pots adjacent to the public domain, and in an area 
demarcated from the public domain due to the stakes or other 
objects that are placed on the sides of the public domain’ to dis- 
tance passersby from the walls of the private domain, and due to 
crowding, people will be pushed to the sides and inadvertently 
render the outer pots impure. They do not pass close to the inner 
pots and will not touch the pots to examine them, because they 
are not for sale. 


The Gemara proceeds to cite an additional resolution to the 
contradiction between the opinions of Rabbi Yehuda and the 
Rabbis, with regard to collusion in terms of the presumptive 
status of priests and in terms of produce merchants. And if you 
wish, say instead that the dispute between Rabbi Yehuda and 
the Rabbis in the matter of presumptive priestly status is unrelated 
to collusion. Rather, it is with regard to whether one elevates 
one who eats teruma to the presumptive status of priesthood for 
the purpose of lineage that they disagree. Rabbi Yehuda holds 
that one elevates from teruma to lineage and therefore requires 
full-fledged testimony by two witnesses to enable the person to 
partake of teruma. The Rabbis maintain that one does not elevate 
from teruma to lineage, and each matter is considered separately. 
For the purpose of partaking of teruma, any testimony is sufficient; 
for the purpose of lineage, full-fledged testimony by two witnesses 
is required. 


NOTES 


Potter — 19p: The Sages decreed that amei ha‘aretz are 
always ritually impure because they are not meticulous in 
distancing themselves from ritual impurity, with the excep- 
tion of during the Pilgrim Festivals in Jerusalem. Therefore, 
any object that comes into contact with an am ha‘aretz 
assumes the status of an object that became impure with 
impurity imparted by treading by a zav. The potter, in this 
case, is a haver who fashions his pottery in purity. However, 
his clientele consists of both haverim and amei ha‘aretz, 
who are ritually impure. The Meiri explains that the pot- 
ter's tools are the vessels upon which he places the pots 
in order to sell them. 


It is with regard to whether one elevates one who eats 
teruma to the presumptive status of priesthood for the 
purpose of lineage that they disagree - Tanna poyna 
xonp pon: Tosafot note that this resolves only the 
contradiction between the statements of Rabbi Yehuda. 
However, the contradiction between the statements 
of the Rabbis with regard to collusion remains difficult. 
Therefore, this must be taken together with the previous 
answer, with regard to the tools of the trade. Others claim 
that this answer reconciles the contradiction between the 
statements of the Rabbis (Kesef Mishne), but the later com- 
mentaries question that opinion (see Tosefot Yom Tov). 


HALAKHA 

A potter who abandoned his pots — yn vt? mTw VPA: 
If a potter who is scrupulous about ritual purity leaves his 

pots adjacent to the public domain and goes to drink from 

the pond, the assumption is that passersby touch the outer 
pots, nearest the public domain. They are considered ritu- 
ally impure, and the inner pots are pure. However, in a case 

where the pots are removed from the public domain, if the 

potter has the tools of his trade, indicating that the pots 

are for sale, and passersby touched them, and they are all 

ritually impure. Otherwise, they are presumed untouched 

and pure (Rambam Sefer Tahara, Hilkhot Metamei Mishkav 
UMoshav 12:23). 


BACKGROUND 


Stakes placed on the sides of the public domain - 159m 
mata mw: The term for the stakes, hifufim, derives from 
the root het, peh, peh, meaning to rub or chafe. This 
describes the means employed by the homeowners to 
prevent passersby in the public domain from damaging 
their walls or fences. They would build protruding stones 
into the fences or establish a row of stones or stakes at a 
certain distance from the walls. These stakes created an 
area that, although technically in the public domain, is not 
a place through which the multitudes passed. Therefore, 
in certain respects, its halakhic status was somewhere 
between a public and a private domain. 


es 


Stakes in the public domain 
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LANGUAGE 
Public [parhesya] — x72: From the Greek zappnoia, 
parresia, meaning freedom of speech, frankness. The Sages 
expanded it to mean a matter performed openly, in the 
public view. 
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§ A dilemma was raised before the Sages: What is the halakha 
with regard to elevating from documents indicating that one is 
a priest, to priestly lineage?" The Gemara asks: What are the 
circumstances? If you say that it is written in the document: I, 
so-and-so, a priest, signed as a witness, in that case who is testify- 
ing about him that he is a priest? He is the only source asserting his 
priesthood. 


The Gemara answers: No, this halakha is necessary in a case where 
it is written in the document: I, so-and-so, a priest, borrowed 
one hundred dinars from so-and-so, and witnesses signed the 
document, what is the halakha? Do the witnesses testify only 
concerning the loan of one hundred dinars in the document? Or, 
perhaps they testify concerning the entire matter and confirm 
with their signatures that every detail written in the document is 
true, including the fact that the borrower is a priest. With regard to 
the halakhic ruling, there is a dispute between Rav Huna and Rav 
Hisda. One said: One elevates from documents to priestly lineage, 
and one said: One does not elevate. 


A dilemma was raised before the Sages: What is the halakha 
with regard to elevating from the lifting of hands for the Priestly 
Benediction to priestly lineage?" Is the presumptive status of 
a person who recites the Priestly Benediction in the synagogue 
that of a priest in terms of lineage as well? The Gemara notes: Raise 
the dilemma according to the one who said: One elevates from 
teruma to lineage; and raise the dilemma according to the one 
who said: One does not elevate from teruma to lineage. 


The Gemara notes: Raise the dilemma according to the one who 
said: One elevates from teruma to lineage. In his opinion, perhaps 
this applies only to teruma, where a non-priest who partakes of 
teruma performs a transgression whose punishment is death at the 
hand of Heaven. One would not partake of teruma and risk that 
punishment if he were not a priest. However, with regard to the 
Priestly Benediction, where a non-priest who recites it violates a 
prohibition stated as a positive mitzva, no, one cannot be certain 
that one would not recite the blessing if he were not a priest. There- 
fore, one does not elevate from the lifting of hands to priestly lineage. 
Or, perhaps there is no difference, and in both cases because there 
is a transgression involved one can assume that he would not risk 
performing a transgression were he not a priest. 


Raise the dilemma according to the one who said: One does not 
elevate from teruma to lineage. In his opinion, perhaps this applies 
only to teruma that is eaten in private. Therefore, a non-priest 
might partake of teruma when he believes that no one is watching. 
However, with regard to the lifting of hands, which is recited in 
public [parhesya], if one is not a priest, he would not be insolent 
to the extent that he would comport himself like a priest in public. 
Therefore, although partaking of teruma is not a clear indicator that 
he is a priest, reciting the Priestly Benediction is a clear indicator. 
Or perhaps, there is no difference, and due to the concern lest 
a non-priest partake of teruma in private and recite the Priestly 
Benediction in public, neither action can facilitate elevating the 
person to the presumptive status of a priest in terms of lineage. 


HALAKHA 


Elevating from documents to priestly lineage — nywa 
pon) niw: If witnesses signed a document in which it was 
written that so-and-so the priest borrowed or lent money, the 
document does not prove priestly descent, since the witnesses 
signed confirming the loan but not the incidental details. This 
ruling applies only to matters of lineage. However, with regard 
to the presumptive status of priesthood in terms of partak- 
ing of teruma by rabbinic law, it is considered sufficient proof 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:9; Shulhan Arukh, 
Even HaEzer 3:2). 


Elevating from the lifting of hands for the Priestly Benedic- 
tion to priestly lineage — pon) mss mM wo myyn: One does 
not elevate a person to the presumptive status of priesthood on 
the basis of his having been seen reciting the Priestly Benedic- 
tion. The ruling is stringent because the dilemma concerning 
that case was not resolved in the Gemara and there is a higher 
standard established for lineage (Maggid Mishne; Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 20:4). 
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There is a dispute with regard to the halakhic ruling between 
Rav Hisda and Rabbi Avina. One said: One elevates from 
the Priestly Benediction to lineage, and one said: One does 
not elevate. Rav Nahman bar Yitzhak said to Rava: What is 
the halakha with regard to elevating from the lifting of hands 
to lineage? Rava said to him: There is a dispute between Rav 
Hisda and Rabbi Avina. 


Rav Nahman bar Yitzhak asked Rava: What is the halakha? Rava 

said to him: I know and base the halakhic ruling on a baraita, as 

it is taught in a baraita that Rabbi Yosei says: Great is the legal 

authority of presumptive status, as one may rely upon itin deter- 
mining halakhic practice, as it is stated: “And of the children of 
the priests: The children of Habaiah, the children of Hakkoz, 
the children of Barzillai, who took a wife of the daughters of 
Barzillai the Gileadite, and was called after their name. These 

sought their register of the genealogy, but it was not found; 

therefore were they deemed tainted and put from the priest- 
hood. And the Tirshatha said unto them that they should not 

partake of the most sacred items, until there stood up a priest 

with Urim VeTummim” (Ezra 2:61-63). 


Rabbi Yosei explains: Nehemiah said to the priests whose status 
was uncertain: You maintain your presumptive status. Of what 
did you partake in the Babylonian exile? It was the consecrated 
items eaten in the outlying areas, i.e., teruma. Here too, you may 
continue to partake of the consecrated items eaten in the outly- 
ing areas, but you may not partake of offerings, with regard to 
which you have no presumptive status of priesthood. The Gemara 
asks: And if it enters your mind to say that one elevates from 
the lifting of hands to lineage, they will come to elevate those 
priests whose status was uncertain to priestly status in terms of 
lineage, since they lifted their hands and recited the Priestly 
Benediction in exile. 


The Gemara answers: Here it is different. There was no concern 

lest they elevate them to lineage because their presumptive 

status was undermined" by the fact that they did not partake of 
offerings like the other priests. As, if you do not say that one 

relies on the fact that their status was undermined, according to 

the one who said: One elevates from teruma to lineage, since 

they partake of teruma, there should be concern lest they come 

to elevate them to lineage. Rather, is the reason that this is not a 

concern not due to the fact their presumptive status was under- 
mined, and it is clear to all that there is uncertainty with regard 

to their status as priests? However, one may not infer from the 

time of Nehemiah to a time when all priests eat teruma and recite 

the Priestly Benediction, and there is no factor that indicates that 

they are anything less than full-fledged priests. Perhaps, then, one 

elevates from teruma and from the lifting of hands to lineage. 


NOTES 


Because their presumptive status was undermined - 37 
yp: Rashi explains that their presumptive status as priests is 
undermined by the fact that everybody knows that they do not 
partake of consecrated food. Rabbeinu Tam explains that the fact 
that their presumptive status was undermined explains why they 
were not elevated to priestly lineage (see Tosafot). The reason that 


their presumptive status was undermined is that there were seri- 


ous doubts that arose with regard to their lineage. The fact is that 
they are referred to as the sons of Barzillai, who was not a priest. 


Others say that it is clear that they were priests. The concern 
was that their ancestors married women unfit to marry into the 
priesthood, rendering each of them a halal. However, according 
to that explanation, it is unclear why an ordinance was neces- 
sary to prohibit them from partaking of consecrated food. They 
explain that the ordinance was not for that particular generation, 
but for future generations, when the serious doubts with regard 
to their lineage would be forgotten. 
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HALAKHA 


Now too they partake of teruma taken from pro- 
duce obligated by rabbinic law - TANDI na KAWI 
Diay a77: Today, all priests are priests based on 
their presumptive status and therefore may eat only 
teruma by rabbinic law (Rambam Sefer Zeraʻim, Hilkhot 
Terumot 6:2, Sefer Kedusha, Hilkhot Issurei Bia 20:1). 


We elevate from teruma to lineage - manan po 
pond: If two witnesses testify that someone claim- 
ing to be a priest eats teruma by Torah law, he is 
deemed a priest of unflawed lineage. The Ran and the 
Maggid Mishne note that, according to the opinion 
of the Rabbis, who hold that one does not elevate 
from teruma to lineage, the reference is to teruma by 
rabbinic law. However, one does elevate from teruma 
by Torah law, and therefore full-fledged testimony is 
required to enable one to eat teruma by Torah law 
(Rambam Sefer Zera‘im, Hilkhot Terumot 6:2 and Sefer 
Kedusha, Hilkhot Issurei Bia 20:4). 


From the lifting of hands to teruma - 53 MKW 
mann: If one was seen reciting the Priestly Benedic- 
tion or called up first to read the Torah, he is accorded 
presumptive status of priesthood like all other priests 
today whose priesthood is presumptive (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 20:11). 


NOTES 
And when we elevate from teruma to lineage — 31 
pony manm Wp: The Ritva explains that this 
phrase in ‘unrelated to the meaning of Rabbi Yosei’s 
statement: Great is presumptive status. Rather, it is 
an incidental comment, followed by a return to the 
main topic. 
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The Gemara asks: And what, then, is the meaning of: Great is 
the legal authority of presumptive status? This is a standard case 
of presumptive status, as the practice of the priests remained as it 
was. There is nothing novel in the application of the principle of 
presumptive status in this case. The Gemara answers: Initially, in the 
Babylonian exile, they would partake of teruma taken from produce 
obligated by rabbinic law. Now, upon their return to Eretz Yisrael, 
they partake of teruma taken from produce obligated by Torah law: 
Grain, wine, and oil, based on their presumptive status. 


And if you wish, say instead: Now too, upon their return to Eretz 
Yisrael, they partake of teruma taken from produce obligated by 
rabbinic law." However, of teruma taken from produce obligated by 
Torah law they may not partake. And when we elevate from teruma 
to lineage,’ this is only with regard to one who partakes of teruma 
by Torah law. However, in the case of one who partakes of teruma by 
rabbinic law, we do not elevate him to priestly lineage. The Gemara 
asks: And what, then, is the meaning of: Great is the legal authority 
of presumptive status? The Gemara answers: It means that although 
there is reason to issue a decree in Eretz Yisrael prohibiting con- 
sumption of teruma by rabbinic law, due to teruma that is forbidden 
by Torah law, we do not issue that decree because: Great is the legal 
authority of presumptive status. 


The Gemara asks: And did they in fact not partake of teruma by 
Torah law? But isn’t it written: “That they should not partake of the 
most sacred items [kodesh hakodashim]” (Ezra 2:63), from which 
it may be inferred: It is of the most sacred items, i.e., offerings, that 
they did not partake; of teruma by Torah law, they did partake. 


The Gemara answers that this is what the verse is saying: Neither did 

they partake of items called kodesh, as it is written: “And no com- 
mon man may eat of kodesh” (Leviticus 22:10), referring to teruma, 
nor did they partake of items called kodashim, as it is written: “And 

if a priest’s daughter be married to a common man, she shall not 

eat of terumat hakodashim” (Leviticus 22:12). The Master said that 

this means: Of that which is set aside from the offerings [kodashim] 

to the priests, i.e., the loaves of the thanks-offering and the breast and 

the shoulder, they may not partake. According to neither explanation 

can any proof be cited from the baraita as to whether or not one 

elevates from teruma or from the Priestly Benediction to lineage. 


The Gemara suggests: Come and hear proof from a baraita: Presump- 
tive status for priesthood is established by the lifting of hands in 
Babylonia; by partaking of halla® in Syria; and by distributing 
priestly gifts,” i.e., the foreleg, the jaw, and the maw, in the cities. In 
any event, the tanna teaches that the lifting of hands establishes the 
presumptive status of priesthood. The Gemara asks: What, does it 
not establish presumptive status for lineage? The Gemara answers: 
No, it establishes presumptive status for teruma." 


BACKGROUND 
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Halla- ayn: The Torah commands the giving of a portion of dough 
to the priests (Numbers 15:20). This portion is called halla and is 
governed by all the halakhot pertaining to teruma, the priests’ por- 
tion of the crop. The Torah does not specify a measure for halla. The 
Sages required a private individual to separate one twenty-fourth 
of his dough, and a commercial baker one forty-eighth. Halla must 
be taken from dough made from any of the five species of grain, 
provided that the quantity of flour is at least one-tenth of an ephah 
in volume. If halla is not taken, the dough is considered untithed 
produce and may not be eaten. 

Today, since all Jews are ritually impure, halla, like ritually impure 
teruma, must be burned. Accordingly, the measures mentioned 


above no longer apply. Only a small portion is separated from 
the dough and burned, and the rest of the dough may be used. 
A blessing is recited for the separation of halla. Halla is consid- 
ered one of the mitzvot practiced particularly by women. The 
halakhot governing this mitzva are discussed comprehensively in 
tractate Halla. 


Priestly gifts — miami: The Torah commands that one give these 
portions to a priest when non-sacred animals, e.g., cattle, sheep, 
and goats, are slaughtered for consumption (Deuteronomy 18:3). 
No sanctity is attached to these gifts, and once they are given to a 
priest he may sell or give them to a non-priest. 
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The Gemara asks: But isn’t lifting of hands taught parallel to 
partaking of halla? Just as with regard to partaking of halla the 
tanna teaches that it establishes presumptive status for lineage, so 
too with regard to the lifting of hands the tanna teaches that it 
establishes presumptive status for lineage. The Gemara answers: 
No, partaking of halla itself establishes presumptive status only 
for teruma and not for lineage. This tanna holds that today the 
obligation to separate halla" from dough is by rabbinic law and 
the obligation to separate teruma is by Torah law. The tanna 
teaches that we elevate from halla, which is an obligation by 
rabbinic law, to teruma, which is by Torah law. And this explana- 
tion is in accordance with the opinion of Rav Huna, son of Rav 
Yehoshua, cited below, who reversed the opinion of the Rabbis 
and posited that halla today is an obligation by rabbinic law. 


The Gemara suggests: Come and hear proof from a baraita: Pre- 
sumptive status for priesthood is established in Eretz Yisrael by 
the lifting of hands and distribution of teruma at the threshing 
floors. And in Syria‘ and everyplace outside Eretz Yisrael that 
emissaries informing residents of the Diaspora of sanctification of 
the New Moon arrive, the lifting of hands constitutes proof of 
presumptive status for priesthood, as the court would investigate 
the lineage of everyone who recited the Priestly Benediction. But 
distribution of teruma at the threshing floors® does not" constitute 
proof of that status, since there is no obligation of teruma by Torah 
law, the courts were not as resolute in examining the lineage of 
those to whom teruma was distributed. 


HALAKHA 


Halla today — m7 paa abn: The Torah obligation of halla is 
in effect only in Eretz Israel and only with the presence of the 
entire Jewish people within its borders. Therefore, even with 
the return to Zion and the construction of the Second Temple, 
halla was in effect only by rabbinic law, in accordance with the 
opinion of Rav Huna, son of Rav Yehoshua, as the discussion in 
the Gemara appears to be conducted according to his opinion 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:3; Shulhan Arukh, 
Yoreh De’a 322:2). 


Today...teruma — 7131951...77 pata: The Rambam writes that 
since the destruction of the First Temple, the obligation of 
teruma is no longer by Torah law, even in Eretz Israel and even 
in those places occupied by those returning from Babylonia. 
The Ra’avad, however, holds that teruma in Eretz Israel is an 
obligation by Torah law even today. The commentaries explain 
that this question hinges on the dispute between Rabbi 
Yohanan and Reish Lakish in tractate Yevamot (81a), where the 
simple understanding is that Rabbi Yohanan holds that the 


Today...teruma — mAN... pata: There are tannaitic and 
amoraic disputes, as well as a dispute between the early com- 
mentaries, whether teruma is an obligation by Torah law even 
nowadays (see HALAKHA). Everyone agrees that the initial con- 
secration of Eretz Yisrael during the conquest of Joshua lapsed 
with the Babylonian exile. However, they disagree whether 
the land was entirely reconsecrated with the return to Zion 
and the construction of the Second Temple. Some say that the 
reconsecration restored Eretz Yisrael to its previous consecrated 
status, and the sanctity did not lapse even with the destruction 
of the Second Temple. Others hold that teruma and tithes are 
tied to the Sabbatical-Year cycle, which in turn is contingent 
on the Jubilee-Year cycle, which is in effect only when all the 
Jewish people reside in the land. Once the ten tribes were exiled 
with the destruction of Samaria, none of those halakhot were in 


obligation today is by Torah law and Reish Lakish holds that 
it is by rabbinic law. 

The Ra’avad rules in accordance with the opinion of Rabbi 
Yohanan. Apparently, the Rambam rules that only in disputes 
based on reason between Rabbi Yohanan and Reish Lakish is 
the halakha in accordance with the opinion of Rabbi Yohanan. 
However, since there is a tannaitic dispute on the matter, the 
ruling is in accordance with the opinion of the Rabbis, that the 
obligation is by rabbinic law (Maggid Mishne). 

Alternatively, perhaps the dispute between Rabbi Yohanan 
and Reish Lakish is only in accordance with the opinion of 
Rabbi Yosei, however Rabbi Yohanan concedes that the 
halakha is in accordance with the opinion of the Rabbis that 
teruma today is an obligation by rabbinic law (Vilna Gaon). 
The Shulhan Arukh and the Rashba rule in accordance with 
the opinion of the Rambam. The Rema writes that others dis- 
agree but the normative halakha is the ruling of the Rambam 
(Rambam Sefer Zera‘im, Hilkhot Terumot 1:26; Shulhan Arukh, 
Yoreh De'a 331:2). 


NOTES 


effect by Torah law. During the Second Temple, teruma, tithes, 


and the Sabbatical Year were observed voluntarily. 


Syria — xD: This is the Greek name for the land of Aram, used 
in the mishnaic period. These lands were conquered by King 
David and remained appended to Eretz Yisrael during the reign 
of his son, Solomon. The question is whether this conquest 
rendered them part of Eretz Yisrael proper, much like the east 
bank of the Jordan River, or whether the conquest is considered 
that of an individual, which does not consecrate the conquered 
territory. Many Sages hold that since David conquered Syria 
before completing his conquest of the entire Eretz Yisrael, the 
conquest was not effective to render the territory as part of 
Eretz Yisrael. In practice, Syria is accorded intermediate status. In 
certain respects its status was that of Eretz Yisrael, to the extent 
that the Sages said that one acquiring land in Syria is considered 


BACKGROUND 


Distribution of teruma at the threshing floors — nid pion: 
In ancient times, stalks of grain would be brought to the 
threshing floor, a round structure upon which the grain was 
separated from the stalks by various methods. One common 
method involved horses or donkeys pulling a threshing sledge 
that had a rough surface. 


Threshing floor 


Threshing sledge 


like one acquiring land on the outskirts of Jerusalem. However, 
that status was considered a custom by rabbinic law and not a 
halakha by Torah law. 


But distribution of teruma at the threshing floors does not — 
nin pbn x bax: The question arises: Isn't it stated later in 
the Gemara that one elevates from teruma by rabbinic law to 
halla by Torah law? Why then may one not rely on distribution 
of teruma at the threshing floors in Syria, which is by rabbinic 
law, to establish presumptive status of priesthood, even for 
matters by Torah law? The Ramban answers that in a place 
where there is teruma by Torah law, greater care is taken, even 
at a time when it is not in effect by Torah law. However, in Syria, 
where there never was an obligation of teruma by Torah law, 
distribution of teruma at the threshing floor is not proof of 
priesthood. 
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BACKGROUND 
Alexandria of Egypt - oynby mye: There were 
many cities in Asia and Africa bearing the name Alexan- 
dria, e.g., Alexandretta, the largest city in Syria. In order 
to distinguish between them, the Sages referred to this 
city as Alexandria of Egypt. 

For many generations there was a large and signifi- 
cant Jewish community in Alexandria, with a synagogue 
renowned for its enormity. Many of the prominent 
Sages deliberated on various legal problems with the 
local Jewish population. The cruel suppression of Jewish 
revolts, in the years 66-115 CE, apparently destroyed the 
Jewish communal institutions and its central court for 
an extended period. 
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And the status in Babylonia is like that in Syria, as there, too, there 
are permanent courts that examine the lineage of those reciting the 
Priestly Benediction. Rabban Shimon ben Gamliel says: Even 
Alexandria of Egypt’ initially had the same status as Syria, due to 
the fact that there was a permanent court there ensuring that the 
lifting of hands was performed only by a priest. 


In any event, the tanna teaches that the lifting of hands establishes 
the presumptive status of priesthood. The Gemara asks: What, 
does it not establish presumptive status for lineage? The Gemara 
answers: No, the lifting of hands establishes presumptive status for 
halla. The Gemara asks: But isn’t the halakha of lifting of hands 
taught parallel to the halakha of distribution of teruma at the 
threshing floors? Just as distribution of teruma at the threshing 
floors in Eretz Yisrael establishes presumptive status for lineage, 
so too, the lifting of hands establishes presumptive status for 
lineage. The Gemara answers: No, distribution of teruma at the 
threshing floors establishes presumptive status only for halla 
but not for lineage. This tanna holds that today the obligation to 
separate teruma is by rabbinic law, and halla is by Torah law. The 
tanna teaches that we elevate from teruma, which is an obligation 
by rabbinic law, to halla, which is by Torah law. 


And the dispute with regard to the legal status of teruma and halla 
today is as in the incident where Rav Huna, son of Rav Yehoshua, 
found that this is the opinion of the Rabbis, as Rav Huna, son of 
Rav Yehoshua, said: I found the Sages in the study hall of Rav, 
who were sitting and saying: Even according to the one who said 
that teruma today is an obligation by rabbinic law, the obligation 
to separate halla is by Torah law, as during the seven years that the 
Israelites conquered the land of Canaan led by Joshua and during 
the seven years that they divided the land," they were obligated 
in halla but were not obligated in teruma." Today, too, although 
there is no obligation to take feruma in Eretz Yisrael by Torah law, 
the obligation to separate halla is by Torah law. 


And I said to them: On the contrary, even according to the one 
who said that teruma today is an obligation by Torah law, the 
obligation to separate halla is by rabbinic law, as it is taught in a 
baraita with regard to the verse concerning halla: “When you 
come into the land"... from the first of your dough you should 
separate teruma” (Numbers 15:18-19). Ifthe obligation is when you 
come, one might have thought that it took effect from the moment 
that two or three spies entered the land, therefore the verse states: 


“When you come,” from which it is derived that God is saying: I 


said that the obligation takes effect with the coming of all of you 
and not with the coming of some of you. Separating halla is an 
obligation by Torah law only when the entire Jewish people comes 
to Eretz Yisrael, and when Ezra took them up to Eretz Yisrael at 
the beginning of the Second Temple period, 


NOTES 


The seven years that they conquered the land and the seven 
years that they divided the land - pone yar wasv yaw: 
Rabbeinu Hananel writes that during those years, a large part of 
Eretz Yisrael remained in the hands of the Canaanites. Proof can 
be cited from the fact that even when the majority of Eretz Yisrael 
is not in Jewish hands, the obligation of halla is still in effect. This 
also resolves the problem raised in the Beit Halevi: How can the 
sanctity of the land be applied selectively? According to Rabbeinu 
Hananel, the status of halla is unique, as it is dependent neither 
upon the sanctity of the land nor upon the presence of the entire 
Jewish people within its borders. 


But were not obligated in teruma - TANNA m) xd): Some 
explain that since teruma and tithes are associated in the Torah 
with the Sabbatical-Year cycle, and the halakhot of the Sabbatical 
Year apply only to “your field” (Leviticus 25:4), before the land was 


divided no individual could be considered as owning inherited 
property. Therefore, the laws of teruma and tithes were not yet in 
effect. Others explain that the Sabbatical Year is tied to the Jubilee 
cycle, which is in effect only when the entire Jewish people are 
within the borders of Eretz Yisrael (see Ritva). 


When you come into the land - y1x7 bx Daxi2a: Rashi 
cites the opinion of Rabbi Yishmael from the Sifrei, that the 
term bevo'akhem, when you come, is anomalous. Typically, the 
Torah introduces mitzvot observed exclusively in Eretz Yisrael 
with the term ki tavo, when you will come. Apparently, the 
dispute in this matter hinges upon the question of whether 
bevoiakhem means any entrance into Eretz Yisrael, even if it is 
not settlement of the entire land by the entire people, or whether 
it refers only to the settlement of the entire Jewish people in 
their land. 
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not all of them ascended. Since the majority of the people did 
not come to the land, separating halla was not restored to the 
status of an obligation by Torah law. 


The Gemara cites proof from another baraita to resolve the 
dilemma. Come and hear: The presumptive status for priest- 
hood is established by Lifting of the Hands for the Priestly 
Benediction, and by distribution of teruma at the threshing 
floors, and by testimony. The Gemara asks: Does testimony 
merely establish presumptive status? Testimony provides abso- 
lute proof of his status, not merely a presumption. Rather is it 
not that this is what the tanna is saying: Lifting of the Hands 
is like testimony, just as testimony that one is a priest elevates 
him to the priesthood for lineage, so too Lifting of the Hands 
establishes presumptive status for lineage. The Gemara answers: 
No, when the tanna is referring to testimony, he is stating that 
the legal status of testimony that is based on presumptive 
status is like that of presumptive status itself. 


As in the incident involving a certain man who came before 
Rabbi Amiand said to him: That man established presumptive 
status before me that he is a priest. Rabbi Ami said to him: 
What did you see that led you to that conclusion? He said to 
Rabbi Ami: I saw that he was called to the Torah and read first 
in the synagogue. Rabbi Ami asked him: Did he read first based 
on the presumptive status that he is a priest, or was it based 
on the presumptive status that he is a great man? The custom 
was that a priest would be called to the Torah first, unless there 
was a prominent Torah scholar among the worshippers. He said 
to Rabbi Ami: He read the Torah as a priest, as after him a 
Levite read the Torah. A Levite is called to the Torah second 
only when a priest is called first. And Rabbi Ami elevated him 
to the priesthood, on the basis of his statement. 


The Gemara relates an incident involving a certain man who 
came before Rabbi Yehoshua ben Levi and said to Rabbi 
Yehoshua ben Levi: That man established the presumptive 
status before me that he is a Levite. Rabbi Yehoshua ben Levi 
said to him: What did you see that led you to that conclusion? 
He said to Rabbi Yehoshua ben Levi: I saw that he was called 
to the Torah and that he read second in the synagogue. Rabbi 
Yehoshua ben Levi asked him: Did he read second based on 
the presumptive status that he is a Levite, or was it based 
on the presumptive status that he is a great man? When there 
is no priest in the synagogue, people in the synagogue are called 
to the Torah in order of their prominence. Perhaps he was the 
second most prominent man in the synagogue. He said to Rabbi 
Yehoshua ben Levi: I am certain that he is a Levite, as a priest 
read the Torah before him. And Rabbi Yehoshua ben Levi 
elevated him to Levite status," based on his statement. 


The Gemara relates another incident involving a certain man 
who came before Reish Lakish and said to Reish Lakish: That 
man established the presumptive status before me that he is a 
priest. Reish Lakish said to him: What did you see that led 
you to that conclusion? He said to Reish Lakish: I saw that he 
was called to the Torah and read first in the synagogue. Reish 
Lakish, based on his opinion that one’s presumptive status as a 
priest can be established only on the basis of his receiving teruma, 
said to him: Did you see that he received a share of teruma 
at the threshing floor? Rabbi Elazar said to Reish Lakish: And 
if there is no threshing floor’ there, does the priesthood 
cease to exist? The testimony that he read from the Torah first 
is sufficient. 


NOTES 

Testimony that is based on presumptive status - mi 
PIN MD AKAM: Rashi explains that the witnesses are testify- 
ing about presumptive status. The Maharsha writes that the 
formulation of the Gemara is imprecise, as according to Rashi, 
the presumption is based on testimony and the testimony is 
not based on presumptive status. Therefore, Josafot explain 
that the testimony is based on the presumptive status as a 
Levite of the one reading the Torah after him. 


And if there is no threshing floor — }143 OW py oxy: Rashi 
and other commentaries explain this plainly. If this occurs in 
a place where no crops are grown, e.g. in a big city, there 
is no proof of priesthood. However, the Ritva explains that 
even if this transpires in a place where crops are grown, the 
Sages said that the distribution of teruma at the threshing 
floor does not constitute proof of priesthood (see 25a), there 
is no proof of priesthood. 


HALAKHA 


Testimony that is based on presumptive status - mty 
PIN Maa ngan: If one testifies that another is a priest or 
Levite, the latter assumes that presumptive status based on 
his testimony. For example, if a witness testified that one was 
called to read the Torah first and a Levite was called after him, 
he assumes the presumptive status of a priest (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 20:11). 


And...elevated him to Levite status — m.y: If one 
testifies that he saw another person called to read the Torah 
second, after a priest, that latter assumes the presumptive 
status of a Levite (Maggid Mishne; Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 20:11). 
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NOTES 


If you deem the father credible — inya 7A OX: 


142 


The early commentaries ask: What difficulty did Rabbi 
Hiyya find with the opinion of Rabbi Yehuda HaNasi? 
sn't it known that there are many opinions that one 
elevates to teruma on the basis of a single witness, but 
or lineage two witnesses are required? They answer, in 
ine with Tosafot, that Rav Hiyya understood from the 
statement of Rabbi Yehuda HaNasi that one would not 
be deemed credible in matters of lineage even if he 
estified together with another witness. 


KETUBOT: PEREK II: 25B: 13.7’ 75 
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Bar Nappaha - x753 7a: In several places in the Talmud, primar- 
ily in the Jerusalem Talmud, Rabbi Yohanan is referred to as bar 
Nappaha, son of the blacksmith. Although there is no information 
with regard to his family, as he was orphaned at a young age, 
some say that this was actually his father’s profession. Others, 


On another occasion Rabbi Elazar and Reish Lakish sat before 
Rabbi Yohanan. A matter similar to that incident, where one testi- 
fied that another is a priest based on his reading the Torah first, 
came before Rabbi Yohanan. Reish Lakish said to the person who 
testified: Did you see that he received a share of teruma at the 
threshing floor? Rabbi Yohanan said to Reish Lakish: And if there 
is no threshing floor there, does the priesthood cease to exist? The 
Gemara relates that Reish Lakish turned and looked at Rabbi 
Elazar harshly, as he understood that on the previous occasion, 
Rabbi Elazar was citing verbatim a ruling that he heard from Rabbi 
Yohanan. Reish Lakish said to Rabbi Elazar: You heard a statement 
of bar Nappaha,’ the son of a blacksmith, an epithet for Rabbi 
Yohanan, and you did not say it to us in his name? Had you done 
so, I would have accepted it from you then. 


The Gemara relates with regard to Rabbi Yehuda HaNasi and Rabbi 
Hiyya that one elevated a son to priesthood on the basis of the 
statement of his father, and one elevated a brother to the Levite 
status on the basis of the statement of his brother. It is unclear 
which of the Sages ruled in which case. 


The Gemara notes: It may be concluded that Rabbi Yehuda HaNasi 
is the one who elevated a son to priesthood on the basis of the 
statement of his father, as it is taught in a baraita that if one came 
and said: This is my son and he is a priest," his statement is 
deemed credible to enable his son to partake of teruma, but it is 
not deemed credible to marry a woman of superior lineage to 
him, as his testimony is not deemed credible for the purposes of 
lineage; this is the statement of Rabbi Yehuda HaNasi. Rabbi 
Hiyya said to him: If you deem the father credible’ to enable 
his son to partake of teruma, deem him credible to marry a 
woman to his son. And if you do not deem him credible to marry 
a woman to him, do not deem him credible to enable his son to 
partake of teruma. 


Rabbi Yehuda HaNasi said to him: I deem him credible to enable 
his son to partake of teruma, as it is within his purview to feed his 
son teruma, and one is deemed credible with regard to matters that 
are within his purview. But I do not deem him credible to marry 
a woman to his son, as it is not within his purview to marry a 
woman to his son, and therefore his testimony is not accepted. The 
Gemara determines: Indeed, it may be conclude that it is Rabbi 
Yehuda HaNasi who elevated a son to priesthood on the basis of the 
statement of his father. And from the fact that it is Rabbi Yehuda 
HaNasi who elevated a son to priesthood on the basis of the state- 
ment of his father, clearly itis Rabbi Hiyya who elevated a brother 
to Levite status on the basis of the statement of his brother. 


The Gemara asks: And according to Rabbi Hiyya, what is different 
in the case of a son, where a father is not deemed credible because 
the son is a relative of his father, and therefore the father is disquali- 
fied from testifying about his son? A brother is also a relative of 
his brother, and therefore the brother should have been disqualified 
from testifying about his brother. Rabbi Hiyya should accept the 
testimony in both cases or reject the testimony in both cases. 


PERSONALITIES 


among them the second explanation of Rashi in tractate Sanhed- 
rin (96a), claim that he was called this due to his extraordinary 
beauty. The name functioned like a euphemism, but in reverse. 
Conceivably, his nickname referred to his craftsmanship in Torah 
(see Avoda Zara 50b). 


This is my son and he is a priest — x37 71>) 71°94: If a priest says: 
This is my son, and he is a priest, then the son assumes the pre- 
sumptive status of a priest. He may partake of teruma and he has 
the presumptive status of a priest. However, the father is deemed 


HALAKHA 
credible to testify that his son is a priest only if it is established 
by witnesses that this person is his son, even if the father is of 


unflawed descent (Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:5, 
10; Shulhan Arukh, Even HaEzer 3:2). 
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The Gemara answers: Rabbi Hiyya is speaking of a case where 
the brother speaks offhandedly' in the context of a conversation 
about a different topic. It was understood from this that his 
brother is a Levite. This is similar to that which Rav Yehuda said 
that Shmuel said: There was an incident involving a person 
who was speaking offhandedly and said: I remember when I 
was a child and still young enough to be carried on my father’s 
shoulder, and they took me out of school, and removed my 
cloak, and immersed me to purify me from any possible ritual 
impurity, so that I would be able to partake of teruma that 
evening. 


And Rabbi Hiyya, who related that incident, concluded the 
story" and related that the man said: And my friends distanced 
themselves from me, and would call me: Yohanan who par- 
takes of hallot, as it was prohibited for his friends, who were 
non-priests, to eat halla and teruma. And Rabbi Yehuda HaNasi 
elevated him to priesthood based on his statement. Just as 
one’s ofthanded statement is reliable, so too, is the offhanded 
statement of one’s brother. 


§ It is taught in a baraita that Rabbi Shimon ben Elazar 
says: Just as teruma establishes the presumptive status for 
priesthood, so too the first tithe’ establishes the presumptive 
status for priesthood. And one who receives a share of 
teruma in court does not establish the presumptive status of 
priesthood. 


The Gemara asks: First tithe is given to a Levite. How does it 
establish the presumptive status of priesthood? The Gemara 
answers: This is in accordance with the opinion of Rabbi Elazar 
ben Azarya, as it is taught in a baraita: Teruma is given to a 
priest," first tithe" is given to a Levite; this is the statement of 
Rabbi Akiva. Rabbi Elazar ben Azarya says: First tithe is given 
to a priest as well.” The Gemara asks: Say that Rabbi Elazar 
ben Azarya said: To a priest as well. Did actually he say to a 
priest and not to a Levite? Since it is given to both a Levite 
and a priest, first tithe cannot establish the presumptive status 
of priesthood. 


NOTES 


And Rabbi Hiyya concluded the story — ma oYDI K» aN: This 
addition by Rabbi Hiyya seems to add nothing of significance. 
n Beit Ya'akov, the explanation is that Rabbi Hiyya’s statement 
is consistent with his opinion, as in a previous discussion, Rabbi 
Hiyya maintains that the fact that it is within the father's purview 
o feed his son teruma is not sufficient to deem him credible to 
estify that his son may partake of teruma (25b). Here too, one 
could say that the fact that his father fed him teruma is no proof 
hat he is a priest. Therefore, Rav Hiyya added that all of this 
im as one who eats hallot, and this 
proves that not only his father, but everyone else, knew that he 


person's friends referred to 


was a priest. 


First tithe is given to a priest as well - ib AS pw Wyn: 
Both early and later commentaries discuss this matter at length. 
From Rashi’s and Rashbam's explanations in tractate Bava Batra 
(81b), apparently the dispute arose after the penalty was imposed 
by Ezra, as, according to Rabbi Akiva, although Ezra penalized the 
Levites, he established that first tithe would be given to the poor, 


not to priests. Tosafot discuss whether the reference is to the 
poor in general or only to poor priests. According to Rabbi Elazar 
ben Azarya, Ezra established that first tithe be given exclusively 
o priests. 

However, according to most commentaries, the dispute is 
not with regard to the period after the penalty was imposed 
but with regard to the Torah law itself. According to Rabbi Akiva, 
first tithe is given exclusively to the Levites, whereas Rabbi Elazar 
ben Azarya maintains that even by Torah law, the priests are 
included among the Levites. The Gemara notes in several places 
hat in twenty-four places in the Bible priests are referred to as 
Levites. However, with regard to the situation after Ezra imposed 
a penalty, there is a dispute between the early commentaries. 
Some say that Rabbi Akiva agrees that from then on first tithe was 
given exclusively to priests, while others contend that even after 
the decree it was given to Levites, but it could also be given to 
priests. Most commentaries prefer the latter explanation because 
it corresponds to the numerous places in the Talmud that refer to 
a Levite receiving first tithe. 


HALAKHA 


The brother speaks offhandedly - jain 2 mon: If i 
emerges from one’s unconsidered remarks that he is 
a priest, he assumes the presumptive status of priest- 
hood, which today entitles him to eat teruma by rabbinic 
law. This ruling is based on the incident related in the 
Gemara about the child who was taken from schoo 
and immersed in order to eat teruma; and his friends 
distanced themselves from him and called him: Yohanan 
who partakes of hallot; and he was elevated to priest- 
hood based on his statement. The Beit Yosef and Beit 
Shmuel cite an explanation of Tosafot that says that it was 
necessary to include that this boy was taken from school 
to establish that he was not a slave. The Tur disagrees 
and holds that all families have the presumptive status 
of unflawed lineage and no testimony is required to 
establish that he is not a slave (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 20:14; Shulhan Arukh, Even HaEzer 3:1). 


Teruma is given to a priest - rar) mann: Priests, both 
minor and adult, male and female, are exclusively enti- 
tled to partake of teruma and the teruma of the tithe 
given by the Levite to the priest from the first tithe. Their 
wives, their slaves, and their animals are permitted to 
partake of teruma due to their connection to the priest 
(Rambam Sefer Zera’im, Hilkhot Terumot 6:1). 


First tithe — pwr wya: If a priest has first tithe or any 
of the priestly gifts, he is not required to give it to a 
Levite or a priest. Moreover, Ezra penalized the Levites 
of his generation, decreeing that first tithe be given to 
priests instead of Levites. Some note that this penalty 
was in effect only during Ezra’s era; however, in later 
generations the tithe was given both to Levites and 
priests. According to that understanding, the ruling of 
the Rambam could be explained according to all opin- 
ions (Kesef Mishne; Rambam Sefer Zera’im, Hilkhot Ma‘aser 
Sheni 1:4). 


BACKGROUND 

First tithe — jwr wyna: After teruma is separated, one- 
tenth of the remaining produce is given to the Levites. 
This produce is called first tithe. The owner is permitted 
to give first tithe to any Levite he chooses. A Levite who 
received first tithe is required to set aside one-tenth of 
that produce as teruma of the tithe and give it to a priest. 
The remaining first tithe remains the Levite’s property. It 
has no sanctity and may be eaten by anyone. The legal 
status of produce from which first tithe was not sepa- 
rated is that of untithed produce and may not be eaten. 
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NOTES 
But perhaps by happenstance — 11% xan: The Meiri 
explains that this is possible in a situation where there 
are no priests at all. Although Ezra penalized the Levites, 
he did not want to completely abrogate the mitzva of 
the first tithe. Therefore, it was occasionally given to 
the Levites. 
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The Gemara answers: Yes, first tithe can establish the presumptive 
status of priesthood. After Ezra penalized the Levites for failure to 
return to Eretz Yisrael from Babylonia, he decreed that the people 
should not give them first tithe. Although by Torah law first tithe may 
be given to both Levites and priests, after that decree, it was given 
only to priests. The Gemara asks: How can the presumptive status of 
priesthood be established? But perhaps in this case he was actually 
a Levite, and by happenstance" they gave him first tithe. Rav Hisda 
said: With what are we dealing here? It is a case where the father 
of that man established the presumptive status of priesthood before 
us, and a rumor emerged about the son that he is the son of a 
divorced woman or the son of a halutza. As a halal, who is disquali- 
fied from the priesthood, his legal status is that of an Israelite. And it 
was seen that the son himself received a share of first tithe at the 
threshing floor. 


Therefore, with regard to Levite status, it is clear that he is not a 
Levite, as his father is a priest. The Gemara asks: What then is there 
to say? Is it that he is the son of a divorced woman or the son of a 
halutza? It is not necessary to say that according to the one who 
says that first tithe is forbidden to non-priests, they would not have 
given first tithe to the son of the divorcée, as his legal status is that of 
a non-priest. However, even according to the one who says that 
first tithe is permitted for non-priests," and therefore the fact that 
he received first tithe proves nothing, that halakha applies only to 
the fact that it is permitted for one to whom first tithe produce was 
distributed to provide it to non-priests. However, in the form of a 
share of first tithe at the threshing floor, one does not give it to a 
non-priest. Therefore, according to Rabbi Elazar ben Azarya, the fact 
that one receives a share at the threshing floor proves that he is a priest 
of unflawed lineage. 


It is taught in the same baraita: And one who receives a share 
of teruma in court does not establish the presumptive status of 
priesthood. The Gemara asks: If in court it does not establish the 
presumptive status, where does it establish the presumptive status? 
Isnt court the place where matters are optimally clarified? Rav 
Sheshet said that this is what the tanna is saying: One who receives 
a share of teruma from his father’s property with his brothers 
in court" as his portion of the inheritance, in doing so does not 
establish presumptive status of priesthood. Even ifhe is a halal and 
therefore a non-priest, it could be that he owns the teruma as part of 
his inheritance. 


The Gemara asks: It is obvious that receiving teruma in court does 
not establish the presumptive status. The Gemara answers: Lest 
you say that from the fact that these brothers receive the teruma to 
partake of it, it can be deduced that that brother also receives the 
teruma to partake of it, the tanna therefore teaches us that these 
brothers receive the teruma to partake of it and that brother receives 
it to sell it. The fact that he may not eat the teruma does not prevent 
him from selling it. 


First tithe is permitted for non-priests — ot sya wer WYN: 
First tithe may be eaten by non-Levites. Some note that although 
there is a tannaitic dispute whether or not first tithe may be eaten 
by non-Levites, the halakha is in accordance with the opinion of 
the Rabbis in their dispute with Rabbi Meir in tractate Yevamot 
(85b) that pertains to the sanctity of first tithe (Rambam Sefer 


Zera'im, Hilkhot Ma‘aser Sheni 1:2). 


HALAKHA 


One who receives a share of teruma...in court — maa..pina 
pt: If witnesses testify that the son of a priest inherited in court 
his father’s teruma in his portion of the inheritance, he does not 
assume the presumptive status of priesthood. This is because it 
is conceivable that he is a halal who plans to sell his share of the 
teruma (Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:12). 
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§ We learned in the mishna that Rabbi Yehuda says: One does not 
elevate a man to priesthood on the basis of one witness. Rabbi 
Elazar says: In a case where there are no challengers, one elevates a 
man to priesthood on the basis of one witness. Rabban Shimon ben 
Gamliel says: One elevates a man to priesthood on the basis of one 
witness. The Gemara asks: The opinion of Rabban Shimon ben 
Gamliel is identical to the opinion of Rabbi Eliezer," as they agree 
that one elevates a man to priesthood on the basis of one witness 
when there are no challengers. And if you would say that there is 
a difference between them in a case where there is a challenge 
posed by one witness, as Rabbi Eliezer holds: A challenge posed 
by one witness is sufficient to undermine one’s presumptive status 
of priesthood and two witnesses are required to overcome that 
challenge, and Rabban Shimon ben Gamliel holds: An effective 
challenge requires two witnesses, didn’t Rabbi Yohanan say: 
Everyone agrees that there is no effective challenge with fewer 
than two witnesses? 


Rather, with what case are we dealing here? It is in a case where 
the father of that man established his presumptive status of 
priesthood before us, and a rumor emerged about the son™ that 
he is the son of a divorced woman or the son of a halutza, and 
therefore we downgraded him from the presumptive status of 
priesthood. And one witness came and said: I know that he is a 
priest of unflawed lineage, 


NOTES 


The opinion of Rabban Shimon ben Gamliel is identical 
to the opinion of Rabbi Eliezer - 127 bres ya piyaw p31 
awd 93%: This version of the text is Rashi’s version, but in 
manuscripts in the possession of the early commentaries there 
is a variant reading: The opinion of Rabban Shimon ben Gam- 
iel is identical to the opinion of the first tanna (see Rabbeinu 
Hananel). Some explain that there is no difference between the 
wo versions, as the first tanna is the first tanna whose opinion 
Rabban Shimon ben Gamliel disputes, i.e., Rabbi Eliezer (Ritva). 
However, others understand that it is indeed referring to the 
first tanna of the mishna, who says that two men are each 
deemed credible to testify that their counterpart is a priest. 
According to this understanding, the difference between the 
wo versions pertains to the matter of collusion. The first tanna 


And a rumor emerged about the son — xp my paN: If one's 
ather has the presumptive status of priesthood and a rumor 
emerges that he was the son of a divorcée or a halutza, the 
son is downgraded from the presumptive status of priesthood 
based on the rumor. If one witness then comes and testifies 
hat the son is a legitimate priest, the son is restored to the 
priesthood. If two witnesses then testify that the son is a halal, 
he is again downgraded. If another single witness then testifies 
hat his lineage is unflawed, his testimony is combined with the 
estimony of the other witness who testified that he is a legiti- 


HALAKHA 


holds that one witness is deemed credible even when there is 
suspicion of collusion, and Rabbi Eliezer and Rabban Shimon 
ben Gamliel disagree (see Ramban). 


And a rumor emerged about the son - xop mhy pax: 
The Ritva explains that the reference here is to a rumor that 
was confirmed in court. Although there was no clear testi- 
mony, the rumor was examined in court and deemed reli- 
able. Therefore, the court decided to downgrade this person 
from his presumptive status of priesthood. Rashi and Piskei 
Riaz explain that the rumor is unconfirmed, but because of 
the higher standard set for the priesthood, the rumor is not 
dismissed, and his status remains uncertain until the matter 
is clarified. 


mate priest, and two witnesses contradict the two who testified 
against him, so he is restored to his original presumptive status 
as a legitimate priest, as far as partaking of teruma by rabbinic 
law is concerned (Beit Shmuel). This ruling is in accordance 
with the opinion of Rabban Shimon ben Gamliel and Rav Ashi's 
explanation, which is the latest amoraic opinion cited, and the 
principle is that the halakhic ruling is in accordance with the 
latest opinion (Rambam Sefer Kedusha, Hilkhot Issurei Bia 20:16; 
Shulhan Arukh, Even HaEzer 3:7). 
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HALAKHA 


Witnesses who did not view the event together - sow Dwy 
NINI WY: In monetary cases, the testimony of two witnesses 
is joined, even if they witnessed an event at different times, in 
accordance with the opinion of Rabbi Yehoshua ben Korha 
and the ruling in Sanhedrin 30a (Rambam Sefer Shofetim, 
Hilkhot Edut 41, 3; Shulhan Arukh, Hoshen Mishpat 30:6). 
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And we elevated him. ..and we downgraded him - ...mYpEx) 
TANNI: The Ramban writes, emphasizing Rashi's comments, 
that there is a difference between the first time and the second 
time that the Sages said: We downgraded him. The first time 
was not a full-fledged downgrade from his presumptive status, 
as it was merely due to a rumor. In that case, he is temporarily 
barred from enjoying the benefits of the priesthood until the 
matter is clarified. 


We downgrade him from the priesthood and we then 
elevate him - = pon p YD AIM px: The Rid writes 
that although this is a case of two witnesses contradicting two 
others, which, certainly according to the Rid, creates a situation 
of uncertainty with regard to Torah law, because the discussion 
here pertains to elevating a person to be eligible to partake of 
teruma by rabbinic law, the uncertainty is with regard to rab- 
binic law. Rashi asks: Even if there is uncertainty with regard to 
rabbinic law, why should one be elevated to the priesthood? He 
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and therefore we elevated him back to the priesthood, as one wit- 
ness is sufficient to negate the rumor. And then two witnesses 
came and said: He is the son of a divorced woman or the son of 
a halutza, and then we downgraded him" from the priesthood, as 
two witnesses negated the testimony of one witness. Then one 
witness came and said: I know that he is a priest of unflawed 
lineage. And everyone agrees that the two single witnesses join 
together and constitute two witnesses for the purpose of testi- 
mony that he is a priest of unflawed lineage, and fundamentally his 
presumptive status of priesthood should be restored. 


And here it is with regard to concern that it will lead to contempt 
for the court that they disagree. The first tanna, Rabbi Eliezer, 
holds: Once we downgraded him from the priesthood, we do not 
then elevate him. We are concerned that it will lead to contempt 
for the court, as the reversal in the court decisions create the 
impression that the court does not know what it is doing. And 
Rabban Shimon ben Gamliel holds: We downgrade him from 
the priesthood and we then elevate him," and as for the possibility 
that it will lead to contempt for the court, we are not concerned 
about it. The primary concern is that the matter be determined 
based on the relevant testimonies. 


Rav Ashi strongly objects: If so, if they disagree with regard to 
contempt for the court, why is it necessary to establish the dispute 
in a case where the witnesses who testified that he is a priest 
of unflawed lineage came individually? If so, then even if two 
witnesses testify together that he is unfit for the priesthood, and 
the court downgraded him, and two witnesses testify together 
that he is fit for the priesthood, and the court elevated him, the 
tanna’im would also disagree, as the same concern for contempt 
of court applies. 


Rather, Rav Ashi said: It is with regard to whether two single 
witnesses join together and constitute two witnesses for the pur- 
pose of testimony" that they disagree, and it is in the dispute 
between these tanna’im that they disagree, as it is taught in 
a baraita: The testimony of individual witnesses merges into 
the testimony of two witnesses only if the two of them saw the 
incident transpire together, as one. Rabbi Yehoshua ben Korha 
says: Their testimony merges even in a case where this witness 
saw the incident after that witness; however, the testimony of 
witnesses is validated in court only if the two of them testify 
together as one. 


explains that this person is restored to the priesthood based on 
the presumptive status created by the first witness. 

Most commentaries reject this explanation and ask: In a case 
where two witnesses testify that one is a priest, and two others 
contradict them, clearly one does not assume the presumptive 
status of priesthood on the basis of the testimony of the first 
pair of witnesses (see Rashba and Ra’ah). Therefore, most com- 
mentaries explain that he is elevated to the priesthood based 
on the status of his father, who is certainly a priest. That is the 
formulation of the Rambam as well. The Rosh asks: Wasn't that 
presumptive status undermined by the rumor that emerged 
about him, and he was downgraded from the priesthood due 
to that rumor? On the basis of what presumptive status is he a 
priest? Although, according to Rashi’s opinion, the rumor was 
not verified in court and it is not sufficiently substantive to 
undermine his presumptive status, according to others who 
hold that it was verified in court, the difficulty remains. The 
Rosh answers that a rumor is dismissed only when its source 


cannot be determined and refuted. However, here, once wit- 
nesses came and rendered him unfit, the source of the rumor 
is clear. Once those witnesses were contradicted, the rumor no 
longer has credence. 


It is with regard to whether two single witnesses join 
together and constitute two witnesses for the purpose of 
pute is with regard to single witnesses joining together, the 
Gemara could have simply established it in a case where the 
witnesses did not come to court together. The Ran answers 
that there is a novel element in the case cited here in the 
Gemara, as the witnesses join together even in the case cited 
in the Gemara, where action is taken on the basis of one wit- 
ness, then rescinded on the basis of two witnesses, and then 
a second witness testifies. Due to the pair of witnesses that 
testified in the interim, it appears that the court is relying on 
one witness. 
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Rabbi Natan says: They need not even testify together, but even 
if the court hears the statement of this witness today, and 
when his fellow witness comes tomorrow the court hears his 
statement," their testimonies merge. Rabbi Eliezer holds in 
accordance with the opinion of Rabbi Yehoshua ben Korha, and 
therefore the testimony of the second witness cannot be merged 
with the testimony of the first witness and the person remains a 
halal. Rabban Shimon ben Gamliel holds that the testimony of the 
two witnesses that he is a priest of unflawed lineage is merged, and 
his presumptive status of priesthood is restored, as it was already 
established that his father is a priest. 


MI SHNA In the case of a woman who was impris- 


oned" by gentiles due to a monetary 
offense committed by her husband, once she is released after he 
pays his debt, she is permitted to her husband, even ifhe is a priest. 
There is no concern that they violated her because their objective 
is to coerce the husband to pay his debt in exchange for her release. 
Were they to abuse her, it is possible that he would be unwilling to 
pay. However, ifa woman was imprisoned due to a capital offense 
and sentenced to death, once she is released she is forbidden 
to her husband" even if he is not a priest due to the concern 
that perhaps her captors violated her, and she acquiesced to one 


of them. 
G E M A Rav Shmuel bar Rav Yitzhak said that 
Rav said: They taught this mishna onlyin 
a case where the authority of the Jewish people is dominant" 
over the nations of the world, and the gentiles are law-abiding 
citizens. However, when the authority of the nations of the world 
is dominant" over themselves, a euphemism for dominance over 
the Jewish people, even a woman who was imprisoned due to a 
monetary offense is forbidden to her husband, as there is nothing 
preventing her jailers from violating her. 


Rava raised an objection from a mishna (Eduyyot 8:2): Rabbi 
Yosei the priest and Rabbi Zekharya ben HaKatzav testified 
about a Jewish woman about whom witnesses testified that she 
was taken as collateral for a debt in Ashkelon.’ And the members 
of her family, who suspected that she engaged in intercourse there, 
distanced themselves from her, but her witnesses testified about 
her that she neither entered into seclusion nor was violated. 
And the Sages said to the members of the family: If you deem the 
witnesses credible’ to testify that she was taken as collateral, 
deem the witnesses credible to testify that she neither entered 
into seclusion nor was violated. And if you do not deem 
the witnesses credible to testify that she neither entered into 
seclusion nor was violated, do not deem the witnesses credible 
to testify that she was taken as collateral at all. In either case, 
she is permitted to her husband. 


Rava asks: But this took place in Ashkelon, which is a place 
where the authority of the nations of the world is dominant over 
themselves, as it was a city of gentiles, and it is taught: 


HALAKHA 


NOTES 


She is forbidden to her husband -aw MDL: Tosafot 
state explicitly, and it seems that Rashi maintains, that 
she is forbidden to her husband even if he is not a priest, 
due to the following concern: Since she is aware that 
she or her husband was sentenced to execution never 
to return, she will willingly submit to the prison guards 
and engage in intercourse with them, in the hope that 
it will provide her with an opportunity to be rescued. 

Furthermore, since the mishna stated without quali- 
fication: She is forbidden to her husband, the indication 
is that she is forbidden even if her husband is a non- 
priest. However, most early commentaries explain that 
the reference is specifically to a case where her husband 
is a priest, and the concern is that she was raped. The 
Ramban, the Rashba, and the Ritva cite several proofs 
that there is no concern that she submitted willingly, 
as the presumption is that Jewish women are not sus- 
pected of doing so. 

Citing Rabbeinu Hananel, some write that in the case 
of a non-priest, there is a multiple uncertainty: Did she 
engage in intercourse? If she did, did she do so willingly? 
In cases of multiple uncertainties, the ruling is lenient. 
The formulation of the mishna is without qualification 
because all of the halakhot cited in the mishna with 
regard to women taken captive relate to the wives of 
priests. 


The authority of the nations of the world is domi- 
nant - 7pA oiya ninw : The Meiri writes that 
there is concern when the authority of the nations 
is dominant, specifically in a place where there is no 
established regime. However, in a place where there are 
gentile judges who conduct themselves according to 
their laws, this is not a concern. 


If you deem the witnesses credible - DYAN DAX DX: 
The Rashba and the Ritva explain that these witnesses 
that testified about the woman must not have been fit 
witnesses, as the family would have no doubt accepted 
the testimony of two fit witnesses. Apparently, these 
witnesses were slaves or maidservants that the fam- 
ily hesitated to deem reliable. The Penei Yehoshua cites 
support from the language of the mishna: Her witnesses, 
indicating that they were people close to her, e.g., her 
servants. 


BACKGROUND 

Ashkelon - phpwr: In the biblical times, Ashkelon was a 
Philistine city. It became a Hellenist city under the Greeks, 
although its residents continued to observe aspects of 
their former religion. Even at the pinnacle of their reign, 
Ashkelon was never conquered by the Hasmoneans. 
Under Roman rule it was a free city, where Jews resided; 
however, it remained a place where the authority of the 
gentiles was dominant. 


Two witnesses who do not testify at one time - Tya OW 
nn naa xw: In monetary cases, the witnesses are not 
required to testify together. Rather, even if they testify on differ- 
ent days, their testimonies are combined into a single testimony 
and accepted. This ruling is in accordance with the opinion of 
Rabbi Natan, as he apparently agrees with Rabbi Yehoshua ben 
Korha, in accordance with whose opinion the halakha is ruled in 
the previous note (Kesef Mishne; Rambam Sefer Shofetim, Hilkhot 
Edut 4:4; Shulhan Arukh, Hoshen Mishpat 30:9). 


A woman who was imprisoned - mwana nwi: Ifa woman 
was imprisoned by gentiles for a monetary offense, she is per- 
mitted to her husband even if he is a priest. However, if she 


was imprisoned for a capital offense, she is disqualified from 
marrying a priest; if she is the wife of a priest, she is forbidden 
o him. 

The Rema cites Josafot and the Tur, who rule that if she 
was imprisoned for a capital offense, she is forbidden to her 
husband, even if he is not a priest, as she is suspected of will- 
ingly submitting to her captors. The Rema cites a distinction 
between a case where the woman is accused of a capital 
crime, in which she is rendered unfit, and a case where it is her 
husband who is accused, in which she is not rendered unfit. 
Others add that even when she is the one accused, if there is a 
manner in which she could be redeemed, she is not rendered 
unfit because were they to abuse her, it is possible that she 


would not be redeemed. During periods of persecution, the 
ruling of the Rambam, which was more lenient, was adopted 
(Terumat HaDeshen; Rambam Sefer Kedusha, Hilkhot Issurei Bia 
18:30; Shulhan Arukh, Even HaEzer 7:11). 


In a case where the authority of the Jewish people is domi- 
nant- mopa bew” ew: The ruling that a woman is permitted 
to her husband if she is imprisoned for a monetary offense 
applies only if the authority of the Jewish people is dominant 
over the gentiles. Otherwise, she is forbidden to her husband 
even in a monetary case, unless witnesses testify explicitly that 
she was not violated (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
18:30; Shulhan Arukh, Even HaEzer 7:11). 
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If she was taken as security, in a case where her husband stipulated 
that if he fails to pay a debt the gentiles may take his wife and do 
with her as they please, yes, she requires witnesses to testify that she 
was not violated. However, ifshe was imprisoned by the authorities, 
no, she is deemed untainted even without witnesses. Apparently, 
the distinction is not based on the dominance of the Jewish people. 
Rather, it is based on the manner in which she was apprehended. 
The Gemara answers: The same is true that she is forbidden to 
her husband even if she was imprisoned, and the reason that the 
tanna’im testified about a case where she was taken as security is 
because the incident that transpired, transpired in that manner. 


Some say a different version of this tradition. Rava said that we 

too learn a proof from a mishna for the statement that Rav Shmuel 
bar Rav Yitzhak said that Rav said: Rabbi Yosei the priest and 

Rabbi Zekharya ben HaKatzav testified about a Jewish woman 

about whom witnesses testified that she was taken as security 
for a debt in Ashkelon. And the members of her family, who 

suspected that she engaged in intercourse there, distanced them- 
selves from her, and her witnesses testified about her that she 

neither entered into seclusion nor was violated. And the Sages 

said to the members of the family: If you believe the witnesses that 
she was taken as collateral, believe the witnesses who say that she 

neither entered into seclusion nor was violated. And if you do 

not believe the witnesses that she neither entered into seclusion 
nor was violated, do not believe the witnesses that she was taken 

as collateral at all. 


Rava asks: But in the case in Ashkelon that was due to a monetary 
offense, the reason that she was permitted is that witnesses testi- 
fied about her that she was untainted. However, if witnesses did 

not testify about her, no, she would not be permitted to her hus- 
band, although she was taken due to a monetary offense. What, is 

it not that it is no different if she was taken as collateral and it 
is no different if she was imprisoned? Apparently, if the authority 
of the gentiles is dominant, even if she was imprisoned for the sake 

of money there is concern that she was violated. The Gemara rejects 

the proof: No, the case where the woman is taken as collateral is 

different, and only in that case, where her husband stipulated that 

the gentiles could take her, would the gentiles allow themselves to 

violate her. However, in a case where she is imprisoned there is 

no concern of that sort. 


Some raise it as a contradiction between the sources. We learned 
in the mishna: A woman who was taken hostage due to a monetary 
offense is permitted to her husband. And they raise a contra- 
diction from the mishna in Eduyyot: Rabbi Yosei the priest and 
Rabbi Zekharya ben HaKatzav testified about a Jewish woman 
about whom witnesses testified that she was taken as collateral for 
a debt in Ashkelon. But this is not the case in Ashkelon, which was 
due to a monetary offense, and it is taught that the reason that 
the woman was permitted is that witnesses testified about her 
that she was untainted. However, if witnesses did not testify about 
her, no, she would not be permitted, although she was taken for the 
sake of money. 


And he answers that Rav Shmuel bar Rav Yitzhak said: This is not 

difficult. Here, the mishna is referring to a period when the author- 
ity of the Jewish people is dominant over the nations of the world. 
Then, a woman taken hostage for the sake of money is permitted. 
There it is referring to a period when the authority of the nations 

of the world is dominant over themselves and over the Jewish 

people. Therefore, even a woman taken because of a monetary 
offense is forbidden unless witnesses testify that she is untainted. 
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§ We learned in the mishna: A woman who was imprisoned 
because of a capital offense" is forbidden to her husband. Rav 
said: The mishna is referring to a case where the wives of thieves 
are involved, as when thieves were apprehended and hanged, their 
wives were abandoned and made available to all, and they were 
not protected from potential rapists. And Levi said: The mishna 
is referring to a case where the wife of ben Donai,’ a murderer, 
is involved, as in that case the government abandons his wife 
and makes her available to all, which is not the case when one 
is condemned for theft. Hizkiyya said: And this abandonment is 
only in a case where the husbands were sentenced to death." And 
Rabbi Yohanan said: Although their husbands were not sentenced 
to death, if the imprisonment is because of a capital offense, the 
women are abandoned and available to all. 


ith d eth F 
MI SHN A Wit regard to a ay t T was conquere 


by an army laying siege," all the women 
married to priests located in the city are unfit and forbidden to 
their husbands, due to the concern that they were raped. And if 
they have witnesses," even if the witness is a slave, even if the 
witness is a maidservant, both of whom are generally disqualified 
as witnesses, they are deemed credible. And a person is not 
deemed credible to establish his status by his own testimony. 
Therefore, a woman is not deemed credible to claim that she was 


not violated. 
G E M A The Gemara raises a contradiction from 
a mishna (Avoda Zara 70b): If there is 
a gentile military unit that entered a city," if it entered during 
peacetime," after the soldiers leave, the open barrels of wine are 
forbidden and the wine in them may not be drunk, due to suspicion 
that the gentile soldiers may have poured this wine as a libation for 
idolatry. The sealed barrels are permitted. However, if the unit 
entered in wartime, both these and those are permitted because 
in wartime there is no respite to pour wine for idolatry. One can 
be certain that the soldiers did not do so because the soldiers were 
preoccupied with preparations for a potential attack by the enemy. 
Why, then, is the mishna concerned that perhaps the soldiers laying 
siege to the city rape the women? 


HALAKHA 


Because of a capital offense - niwa 1) by: If the wife of 
a priest (Rambam) or the wife of a non-priest (Tosafot) was 
imprisoned by gentiles for a capital offense, she is forbidden to 
her husband. The language of the Rambam cited in the Shulhan 
Arukh indicates that he rules in accordance with the opinion 
of Rav, and the case is one where the women themselves are 
suspected by the authorities of being aware of their husbands’ 
actions and abetting them. The ruling is in accordance with 
he opinion of Rav, who, although he was younger than Levi, 
was the most prominent Sage of his generation and greater 
hen Levi. The fact that the Rambam does not mention that 
his applies only after the woman was sentenced to death 
indicates that he rules in accordance with the opinion of Rabbi 
Yohanan in his dispute with his teacher Hizkiyya, as that is the 
Rambam’s ruling in virtually all disputes between them (see 
Maggid Mishne and Beit Yosef). The Rema writes that women 
imprisoned due to capital crimes are forbidden to their hus- 
bands only if they were accused of the crime. However, if they 
were imprisoned due to the accusations against their husbands, 
hey would not be victimized until their husbands were actually 
convicted, in accordance with the opinions of Levi and Hizkiyya 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:30; Shulhan Arukh, 
Even HaEzer 7:11). 


A city that was conquered by an army laying siege - YY 
DIDID Mwadw: If a city was besieged to the extent that no 
woman could escape, the legal status of all the women in the 
city is that of captive women. They are forbidden to priests due 
to the concern that they were raped (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 18:26; Shulhan Arukh, Even HaEzer 7:10). 


And if they have witnesses - oy ay w ox: A woman 
who was taken captive or was in a city conquered by gen- 
tiles and has witnesses that she did not enter into seclusion 
with a gentile is permitted to a priest. Even a relative, a slave, 
or a maidservant is deemed credible to testify on her behalf. 
However, neither her own testimony nor the testimony of her 
husband, whose legal status is equal to her own for these 
purposes, is accepted (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 18:19; Shulhan Arukh, Even HaEzer 7:1). 


A military unit that entered a city — wh may nwba: If sol- 
diers entered a city and entered the homes of Jews in peace- 
time, all the wine in open barrels is forbidden, even if the cover 
was replaced. However, the wine in the sealed barrels is permit- 
ted. If the soldiers pass through a city in wartime, even the wine 
in the open barrels is permitted (Rambam Sefer Kedusha, Hilkhot 
Ma‘akhalot Assurot 12:24; Shulhan Arukh, Yoreh De‘a 129712). 


PERSONALITIES 


Ben Donai — »317 ya: Ben Donai is mentioned as a famous 
murderer in tractate Sota, where he is called Elazar ben Dinai, 
a more common rendition of his name. He was also known 
as Tehina ben Perisha. 

Ben Dinai is also mentioned in the book of his contem- 
porary Josephus Flavius, where it is related that for a period 
of approximately twenty years ben Dinai led a gang of rob- 
bers and murderers in the Galilee, until he was ultimately 
deceived and apprehended by the Roman governor and 
taken to Rome. 

Although it is not explicitly stated, apparently ben Dinai 
was not merely a professional robber. There was a political 
aspect to his activities, as he was the head of a group of 
partisans that battled the Romans. Josephus characterizes 
several leaders of the revolt against Rome as robbers. Perhaps 
it is due to that political aspect that the Romans opted to try 
him in Rome rather than trying him in Eretz Yisrael. 

According to Roman law at that time, political prisoners 
who revolted against the government were stripped of all 
property. In this context, Levi's statement is understandable, 
as it is only in cases of this kind that the wife of the accused 
is abandoned and available to all. 


NOTES 


Where the husbands were sentenced to death - waw 
gPa 197: Although ostensibly the discussion here refers to 
women apprehended due to the crimes of their husbands, 
some early commentaries explain that the women are also 
accused of crimes, as the assumption is that these women 
were aware of their husbands'actions and possibly even abet- 
ted them in their crimes. In the Jerusalem Talmud, it is stated 
explicitly: Once the court issued her death sentence. This 
indicates that the woman herself was condemned to death. 


A military unit that entered a city during peacetime — 
iw nywa vyh meaw nyha: The Meiri explains that the 

reference is to soldiers who enter a city, not to wage war, 
but rather to be temporarily quartered there. During their 
stay, the authorities empower them to support themselves 

from the property of the residents of the city. Therefore, the 

assumption is that they availed themselves of all the open 

barrels. However, it is clear that they did not touch the sealed 

barrels, as they would not have expended the effort to reseal 

barrels that they opened. As mentioned, the concern here is 

not merely that idolaters came into contact with the wine, 
but that they actually used it as libation for idolatry, as it was 

customary to do so before drinking the wine in the barrel. 
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NOTES 


To the siege of a city under the rule of the same mon- 
archy — mba anis bw Diaa: The Gemara text was 
emended based on the explanation of Rashi (Rabbeinu 
Tam in Sefer HaYashar). However, almost all of the com- 
mentaries and authorities do not accept Rashi’s expla- 
nation and explain the Gemara differently. The main 
difference between them is that according to the other 
commentaries, the siege of a city under the rule of the 
same monarchy is more dangerous for the women of that 
city (Rabbeinu Hananel; see Tosafot; Rambam; Ramban). 
Since the soldiers need not fear the local army, as they 
are their comrades in arms, they can ravage the city and 
its inhabitants at their leisure. The Rashbatz adds that 
these are troops deployed to suppress a local rebellion, 
which is typically undertaken ruthlessly. However, when 
laying siege to a city under the rule of another monarchy, 
the soldiers fear the local army and cannot proceed at 
their leisure. According to this opinion, in the Gemara’s 
question: Even in the siege of a city under the rule of the 
same monarchy, it is impossible that one of them did 
not wander off, the verb is not masculine, referring to 
one of the soldiers; rather it is feminine, referring to the 
women in the city. The siege is typically not so tightly 
enforced that it would be impossible for one of the 
besieged people to elude the siege. Indeed, it is related 
in the Jerusalem Talmud that a blind woman fled the 
city during a siege. Since the potential of flight exists, the 
Sages rule leniently with regard to all women in the city. 
Therefore, Rabbi Levi answered that the reference here 
is to a particularly harsh siege from which no escape is 
possible. In the Jerusalem Talmud, the question and the 
answer correspond to this explanation. 


LANGUAGE 
Branches [gavza] — tna: This term comes from the 
lranian languages, where it can refer to a mortar, as in 
Middle Persian gawaz, or a goad or prod, as in the Par- 
thian word gawaz. In Babylonian Jewish Aramaic, it can 
refer simply to sticks and cut branches. 


BACKGROUND 


Geese — XIN: Geese, particularly the ganders, guard 
their feeding ‘grounds, honking loudly and even attempt- 
ing to attack any intruder seeking to enter. Therefore, 
geese were used in lieu of guard dogs to guarantee that 
trespassers would not pass through certain areas. 
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Rav Mari said: To engage in intercourse there is respite;" to 
pour wine for idolatry there is no respite. Rabbi Yitzhak bar 
Elazar said in the name of Hizkiyya: There is a different distinc- 
tion between the cases. There, the mishna is referring to the siege 
of a city under the rule of the same monarchy.™ In that case, the 
soldiers, acting as the enforcement body of the monarchy, seek to 
minimize unnecessary damage to the city and will refrain from 
ruining the wine and raping the women. Here, the mishna is refer- 
ring to the siege of a city under the rule of a different monarchy. 
Therefore, there are no restraints with regard to ruining the wine 
or raping the women. 


The Gemara asks: Even in the siege of a city under the rule of 
the same monarchy, it is impossible that one of the soldiers did 
not wander off and rape a woman. Rav Yehuda said that Shmuel 
said: This is referring to a case where the sentries see each other 
and do not allow the soldiers to plunder the city. The Gemara asks: 
It is impossible that the sentries would not doze a bit, enabling 
some soldiers to enter and plunder the city. Rabbi Levi said: It is 
referring to a case where they surround the city with chains, and 
dogs, and branches [gavza],' and geese,’ as obstacles preventing 
unauthorized entry. 


Rabbi Abba bar Zavda said: Rabbi Yehuda Nesia, grandson of 
Rabbi Yehuda HaNasi, redactor of the mishna, and the Rabbis 
dispute this matter. One said: There, the mishna is referring to the 
siege of a city under the rule of the same monarchy. Here, the 
mishna is referring to the siege of a city under the rule of a different 
monarchy, and it was not difficult for him at all, as in that case 
there is no concern that perhaps an individual soldier would enter 
the city. And for the other one, all these questions were difficult, 
and he answers: It is referring to a case where they surround the 
city" with chains, and dogs, and branches, and geese. 


§ With regard to the ruling in the mishna, Rav Idi bar Avin said 
that Rabbi Yitzhak bar Ashyan said: If there is a single hideaway 
there" in the city, where the women could hide from the soldiers, 
it saves all the women married to priests. Due to the uncertainty, 
the presumption is that each of the women found the hideaway, and 
therefore they are not forbidden to their husbands. 


Rabbi Yirmeya raises a dilemma: If the hideaway holds only one 
woman, what is the ruling? Do we say that with regard to each 
woman who appears before us, this is the one who hid there, and 
each is permitted to her husband? Or, perhaps we do not say that. 


HALAKHA 


To engage in intercourse there is respite — x25 W? biya): Some 
authorities say that this is the ruling even if the city was occupied 
by a foreign army who must be wary of local forces, because the 
soldiers will find time to engage in intercourse. This ruling is in 
accordance with the opinion of Rav Mari (Rif; Ramban; Rashba; 
Rosh; Shulhan Arukh, Even HaEzer 7:10). 


To the siege of a city under the rule of the same monarchy — 
my aix bw i124: The women in the besieged city are for- 
bidden to priests only ifthe occupying soldiers are from the army 

of that country, who need not fear local forces, and they have 

respite to engage in intercourse. However, if the city is occupied 

by a foreign army whose soldiers are wary of the local army, the 

women are permitted to priests, in accordance with the state- 
ment of Rabbi Yitzhak bar Elazar in the name of Hizkiyya and the 

explanation of Rabbeinu Hananel (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 18:29; Shulhan Arukh, Even HaEzer 7:10). 


Where they surround the city - xoay mb YTT Jİ: All the 
women in the city are forbidden to priests only if the city was 
surrounded in a manner that renders escape impossible. If it is 
possible for a woman to flee undetected, the case is parallel to the 
case of a hideaway with room for one woman, and all the women 
are permitted. This ruling is in accordance with the opinion of 
Levi, as explained by Rabbeinu Hananel (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 18:27; Shulhan Arukh, Even HaEzer 7:10). 


If there is a single hideaway there - nn ANAM OW w oy: 
If there is a place to hide in the besieged city, even if there is 
room for only one woman, none of the women are forbidden 
to priests; this is in accordance with the opinion of Rabbi Yitzhak 
bar Ashyan. Although this question remains unresolved in the 
Gemara, the ruling is lenient because the prohibition of a captive 
woman is based on a rabbinic concern that she was violated 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:27; Shulhan Arukh, 
Even HaEzer 7:10). 
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The Gemara asks: And in what way is this different from the case 
of two paths?" As we learned in a mishna: There were two paths, 
one that was ritually impure due to a corpse buried there and 
one that was ritually pure. And one walked on one of them, but 
he does not remember which, and afterward engaged in handling 
items of ritual purity, e.g., teruma or consecrated items. And 
another person came and walked on the second path, and he too 
does not remember which path it was, and he also engaged in 
handling items of ritual purity. 


Rabbi Yehuda says: If this one asked a Sage in and of himself, 
and that one asked a Sage in and of himself, they are both pure. 
When considered separately, each person retains his presumptive 
status of ritual purity. However, if they both came to ask at the 
same time, they are both ritually impure. Since one of the two 
certainly passed on the impure path, although it is uncertain which, 
both are deemed impure due to that uncertainty. Rabbi Yosei 
says: One way or another they are both ritually impure. 


And Rava said, and some say it was Rabbi Yohanan who elabo- 
rates: If they came at the same time, everyone agrees that they 
are ritually impure, as even Rabbi Yehuda concedes that this is 
the halakha. If they came independently, this one after that one, 
everyone agrees that they are ritually pure. They disagree only 
with regard to a case where one comes to ask about himself 
and about the other." One Sage, Rabbi Yosei, likens it to a case 
where they come to ask at the same time, and Rabbi Yehuda 
likens it to a case where this one comes after that one. The 
Gemara concludes the analogy: And here too, where there was 
room in the hideout for only one woman, although they came 
and asked individually, since they seek to render all the women 
married to priests permitted to their husbands based on that 
hideout, it is tantamount to asking about them all at the same 
time, and they should be deemed forbidden to their husbands. 


The Gemara asks: How can these cases be compared? There, in 
the case of the two paths, there is certainly ritual impurity in 
one of the paths, and therefore there is certainly one man who is 
impure. Here, who says any of the women was violated? Since 
there is uncertainty whether any woman was violated at all, one is 
more likely to rule that each woman was the one who hid than it 
is to rule that each of the men walked on the ritually pure path. 


Rav Ashi raises a dilemma: If there was a hideaway in the city 
and a woman married to a priest says: Neither did I hide nor 
was I violated, what is the ruling? Do we say the principle: 


NOTES 


Where one comes to ask about himself and about the 
other - iwan voy brew) was: Rashi explains, according to 
the straightforward meaning of the Gemara, that one comes to 


ask about himself and about the other person at the same time. 


However, Tosafot state that if one asks about himself and the 
other person at the same time, even Rabbi Yehuda concedes 
that he is impure. Therefore, they explain that the case here 
concerns one who asks first about himself and later he asks 
about the other person. According to that understanding, the 


question raised by the Gemara with regard to the hideaway is 
according to all opinions (see Ritva). 

The Ran supports Rashi’s explanation that one asks about 
both of them at the same time: Just as the knowledge that the 
hideaway is not sufficiently large to house all of the women 
does not result in a stringent ruling, here too, there is no dis- 
tinction whether the question is posed at the same time or 
separately. In both cases, there is awareness of the uncertainty, 
and nevertheless the ruling is not stringent. 


—— HALAKHA 
Two paths - paw ‘ww: If there are two paths, one ritually 
impure due to a buried corpse and one ritually pure, and one 
walked on one of them, but he does not remember which, 
and afterward he engaged in handling items of ritual purity, 
and another person came and walked on the second path, 
and he too does not remember which path it was, and he 
also engaged in handling items of ritual purity, if each comes 
separately to ask about those items, the ruling is that the items 
remain ritually pure. If they come together, the ruling is that 
both items are ritually impure, and they are burned. This ruling 
is in accordance with the Gemara’s conclusion that everyone 
agrees in a case where these people come together and a 
case where they come separately. In a case where one of the 
men asks about his own food and that of another, the ruling 
is that both items are ritually impure and must be burned, 
in accordance with the opinion of Rabbi Yosei in his dispute 
with Rabbi Yehuda (Rambam Sefer Tahara, Hilkhot Shear Avot 
HaTumot 19:2). 


3247/1): KETUBOT:PEREKII:27A 151 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek II 
Daf27 Amud b 


BACKGROUND 
Neresh — wa: Neres 
This was an importan 
that was home to a 


is a Babylonian city south of Sura. 
agricultural and commercial center 
arge number of date palm farmers 


and alcoholic beverage producers. The city’s inhabitants 
were considered uncultured. Nevertheless, it was home to 
a Jewish community for many generations, and generated 
no small number of Sages. At one point, the prominent 


sage Rav Pappa was 


Location of Neresh 


NOTES 
Why would | lie, in a situation where there are 


he head of the yeshiva in Neresh. 


wit- 


nesses - DY Dipna ape b ma: The authorities unani- 


mously rule in accordance with the opinion of Abaye 
the principle of miggo does not establish credibility w 


hat 
hen 


there are witnesses testifying to the contrary. Clearly, no 


claim, even one supported by a miggo, is effective wi 
it is contradicted by witnesses, as miggo establishes 

a certain claim is reasonable, while the testimony of 
nesses establishes facts. Furthermore, the Ritva writes 
in a case where there is explicit testimony contradic 
the claim supported by a miggo, even Rava would conc 
that 


hen 
hat 
wit- 
hat 
ing 
ede 


he miggo is ineffective. The dispute is only in a case 


where there is no actual testimony; but instead the miggo 
runs counter to facts that are common knowledge, to 


whic 
ciple: Why would | lie, is effective in supporting a cl 
that cannot otherwise be proven. He is deemed cred 


we are all witness, in a sense. Therefore, the prin- 


aim 
ible 


due to the assumption that he would not lie unnecessarily, 
especially when he could have told a more effective lie. 
However, when there is a reason or witnesses that lead to 
question the veracity of the claim, the claim is not deemed 


credible on the basis of miggo alone. 
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Why would I lie in so ineffectual a manner, and deem her 
credible? Had she wanted to lie, she could have claimed that 
she hid, which is a more effective claim. Or perhaps we do 
not say that principle. 


The Gemara asks: And in what way is this different from 
that incident where a certain man who rented a donkey to 
his colleague said to the renter: Do not go on the path of 
the Pekod River, where there is water, and the donkey is likely 
to drown. Go on the path of Neresh,’ where there is no 
water. And he went on the path along the Pekod River and 
the donkey died. 


The renter came before Rava and said to him: Yes, I went on 
the path along the Pekod River; however, there was no water 
there. The donkey’s death was caused by other factors. Rava 
said: His claim is accepted based on the principle: Why would 
I lie. If he wanted to lie, he could have said to him, I went on 
the path of Neresh. And Abaye said to Rava: We do not say 
the principle: Why would I lie, in a situation where there are 
witnesses.“ This principle, which is a form of miggo, is effective 
only when his claim does not contradict established facts. In this 
case, since it is known to all that there is water on the path along 
the Pekod River, his claim is not accepted. Similarly, as it is an 
established fact that the women taken captive were certainly 
raped, her claim is not accepted even though it is based on a 


miggo. 


The Gemara asks: How can these cases be compared? There, in 
the case of the donkey, there are certainly witnesses capable 
of confirming that there is water along that path. Here, in 
the case of the women, is it clearly established that she was 
definitely defiled? It is merely a concern, and in a situation 
where there is merely a concern and not an established fact we 
say the principle: Why would I lie," and her claim is accepted. 


§ We learned in the mishna: If they have witnesses, even if 
the witness is a slave and even if the witness is a maidservant, 
they are deemed credible. The Gemara asks: And is even her 
personal maidservant deemed credible? The Gemara raises a 
contradiction from a mishna (Gittin 73a): With regard to one 
who divorced his wife conditionally, and the condition was not 
yet fulfilled, the woman may enter into seclusion with him 
only on the basis of the presence of witnesses," due to the 
concern that they will engage in intercourse. If between the 
drafting of a bill of divorce and its taking effect the husband 
and wife enter into seclusion together, the bill of divorce must 
be discarded and a new document drafted in its place. 


HALAKHA 


Why would | lie, in a situation where there are witnesses — 
Dw dip ape i) ma: In a case where one rents a donkey to 
another and tells him to avoid the path along the Pekod River 
where there is water, and the donkey died, if the renter admits 
that he took that path but claims that he encountered no water 
there, he is liable to compensate the owner for the damage 
to the donkey because of the concept: We are witnesses, i.e., 
it is common knowledge, that there is water along that route, 
and we do not say the principle: Why would | lie, in a situation 
where there are witnesses (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 4:3). 


And in a situation where there is merely a concern, we say 
the principle: Why would | lie — Yny xWwH nipa: If there 
was a hideaway in the city, every woman who claims that she 
was not defiled is deemed credible, as she could have claimed 


that she hid. When the prohibition is based on uncertainty, the 
principle of miggo is effective, even in a situation where there 
are witnesses (Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:28; 
Shulhan Arukh, Even HaEzer7:10). 


The woman may enter into seclusion with him only on the 
basis of the presence of witnesses — by xx jay Inenn x 
orty 5: If a husband divorced his wife conditionally and the 
condition was not yet fulfilled, he may not enter into seclusion 
with her unless there is a person with them, even if that person 
is typically disqualified as a witness, e.g., a relative, a slave, or a 
maidservant. However, he may not enter into seclusion with 
her if that other person is her own maidservant to whom she 
is accustomed (Rambam Sefer Nashim, Hilkhot Geirushin 8:2; 
Shulhan Arukh, Even HaEzer 148:2). 
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And she may enter into seclusion even on the basis of the 
presence of a slave and on the basis of the presence of a maid- 
servant, except for her personal maidservant, due to the fact 
that she is accustomed to her maidservant, and her presence 
will not serve as an impediment that would prevent her from 
engaging in intercourse. Therefore, with regard to the woman 
taken captive as well, the testimony of the maidservant is 
not accepted to establish that she was not defiled. Rav Pappi 
resolved the contradiction and said: With regard to a captive 
woman, the Sages ruled leniently. Because the prohibition 
against intercourse with a captive woman is based on the con- 
cern that she was violated, the Sages relied on the testimony of 
her personal maidservant. 


Rav Pappa resolved the contradiction and said: This halakha 
in the case of conditional divorce is stated with regard to her 
maidservant," who is not deemed credible even in the case 
of a captive woman. That halakha in the case of the captive 
woman, where they said even the testimony of the maidservant 
is accepted, is stated with regard to his maidservant to whom 
the woman is not so accustomed, and therefore her presence 
serves as an impediment. 


The Gemara asks: And is her maidservant not deemed 
credible? But isn’t it taught in the mishna: A person is not 
deemed credible to establish his status by his own testimony? 
From that statement it may be inferred that the woman is not 
deemed credible to testify about herself, but her maidservant 
is deemed credible. The Gemara answers: The legal status of 
her maidservant is like her own status. Neither is deemed 
credible. 


Rav Ashi resolved the contradiction and said: Both halakhot 
are stated with regard to her maidservant, but there is a 
distinction between the cases. A maidservant sees what tran- 
spires and is silent, but does not testify falsely. Therefore, there, 
in the case of conditional divorce, where the maidservant’s 
silence with regard to whether her mistress engaged in inter- 
course renders the woman permitted, as it is sufficient for the 
maidservant to say merely: I was there, she is not deemed 
credible due to the concern lest she witnessed them engaging 
in intercourse and remained silent. However, here, in the 
case of the captive woman, where the maidservant’s silence 
would render her mistress forbidden, as a captive woman is 
presumed to have been violated and the only way to render her 
permitted is by saying: She was not defiled, she is deemed 
credible. 


The Gemara asks: Here too there should be concern that 
she will come and lie for the benefit of her mistress. The 
Gemara answers: She would not perform two acts of dis- 
honesty. Although there is suspicion that she will refrain from 
telling the truth, there is no suspicion that she will lie as well. 
Therefore, if she relates that her mistress was not defiled, she 
is deemed credible. 


Proof that one is not suspected of both concealing the truth 
and lying is cited, as in that case of Mari bar Isak,’ and some 
say it was Hana bar Isak, where someone claiming to be his 
brother came to him from Bei Hoza’a,’ a district located far 
from the Jewish population centers in Babylonia. This brother 
said to him: Apportion me a share in my father’s property. 
Mari said to him: I do not know you. The brother came before 
Rav Hisda seeking a legal remedy. Rav Hisda said to him: Your 
brother is speaking well and his response is well founded, as it 
is written: “And Joseph recognized his brothers but they 
recognized him not” (Genesis 42:8). This teaches that Joseph 
left the land of Canaan without the trace of a beard and came 
to meet his brothers with the trace of a beard. 


HALAKHA 

This is with regard to her maidservant - API 7NDwWa XT: A 
maidservant is deemed credible to testify that a captive woman 
was not raped. The woman's own maidservant, however, is not 
deemed credible, in accordance with the opinion of Rav Pappa. 
The Ra’avad, however, rules in accordance with the opinion of 
Rav Ashi, that even her own maidservant is deemed credible 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:19; Shulhan Arukh, 
Even HaEzer 7:1, 2). 


PERSONALITIES 
Mari bar Isak — pox Va "ya: Mari is mentioned in various places 
in the Talmud. Some say that there were two people with this 
name (Tosafot, Yevamot 21b), although perhaps the reference is 
to the same person who lived a long life. 

Mari bar Isak was very wealthy, and several of the Sages were 
visitors to his home. However, as it is stated here, the Sages 
believed that he used his wealth improperly. That led them 
to reverse the standard regulations of evidence and place the 
onus of evidence upon him. His displays of generosity were also 
treated with suspicion. 


BACKGROUND 

Bei Hoza’a — ytin a: Bei Hoza’a, or Bei Hozai, was one of the 
larger provinces in the Persian Empire. Today it is known by its 
Persian name, Hozistan. This province was far removed from the 
principal Jewish settlements in Babylonia, which were officially 
called Bei Aramai, and travel between the two was long and 
arduous. Nevertheless, there were Jewish merchants who trav- 
eled there on business, and there was a Jewish community there. 
Due to the distances and the difficult terrain, ties with Bei Hozai 
were tenuous, and news of events that transpired there did not 
always reach the major Jewish population centers. 


Location of Bei Hozai 
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HALAKHA 


This is how | render judgment for you and for all your 
fellow violent men - Jan bse TAA qb KPTN: 

If the court knows that the defendant is a violent person, 

and the claimant asserts and brings proof that his wit- 
nesses are afraid to testify, the court places the onus of 
proof upon the defendant and he must bring witnesses 
to support his claim, in accordance with the opinion of Rav 
Hisda (Rambam Sefer Shofetim, Hilkhot Edut 3:12; Shulhan 
Arukh, Hoshen Mishpat 28:5). 


A minor who was making an unconsidered, incidental 
remark - jain Ey Dn: The statement of a minor who 
makes an unconsidered remark with regard to a cap- 
tive woman is deemed credible by the court. This is the 
understanding of Rambam, who explained the incident 
involving Rabbi Yehuda HaNasi as dealing with a minor 
and related to the first baraita, which listed those deemed 
credible to testify on behalf of the woman (Maggid Mishne). 
Others rule that a minor's statement is deemed credible 
even if he intended to testify. That corresponds to the plain 
understanding of the Gemara that the incident involving 
Rabbi Yehuda HaNasi relates to the second baraita (Ran). 
According to this understanding, a relative, either minor 
or adult, is deemed credible only when making incidental 
remarks, but an unrelated minor is deemed credible to 
testify directly (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
18:18; Shulhan Arukh, Even HaEzer 7:1). 


A person cannot testify about himself -by PY DIK PX 
jay: A captive woman's husband is not deemed credible 
to testify that she was not defiled, because one is not 
deemed credible to testify about himself, and the status 
of testimony about his wife is like that of testimony about 
himself. Others add that this applies only if his testimony 
was required. However, if the husband was the only one 
who knew that his wife was taken captive, and he is cer- 
tain that she was not violated, she is permitted to him 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:19; Shulhan 
Arukh, Even HaEzer 7:2). 


PERSONALITIES 

Rabbi Zekharya ben HaKatzav — Axi 13 717131937; Rabbi 
Zekharya ben HaKatzav was a priest and a tanna who lived 
in the generation of the destruction of the second Temple. 
Apparently, he was one of the older students of Rabbi 
Yohanan ben Zakkai, and that is why he appears both 
in statements of Rabbi Yohanan ben Zakkai’s students, 
where he is cited by name, and in joint statements. Very 
few of his statements appear in the Mishna, the Josefta, 
and the Talmud. 
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Rav Hisda said to him: Go bring witnesses that you are his 
brother. He said to Rav Hisda: I have witnesses, but they are 
afraid of Mari, who is a violent man, and will not testify. Rav 
Hisda said to Mari: Go bring witnesses that he is not your 
brother. Mari said to him: Is that the halakha? Isn't the guiding 
principle in cases of this sort: The burden of proof rests upon the 
claimant? Let the man claiming part of my inheritance bring 
proof supporting his claim. Rav Hisda said to him: This is how 
I render judgment for you and for all your fellow violent men;" 
I place the burden of proof upon them. The Gemara asks: Now 
too, witnesses will come and lie in fear of Mari, and what is 
accomplished by requiring Mari to bring the witnesses? Appar- 
ently, one is not suspected of performing two acts of dishonesty, 
to both conceal the truth and to lie. 


The Gemara suggests: Let us say that the opinions of the amora’im 
with regard to the testimony of her maidservant are subject to 
this dispute between tanna’im. It is taught in one baraita: This 
testimony that a captive woman was not defiled with regard to 
which a man and a woman, a male child or a female child, the 
woman's father, and her mother, and her brother, and her sister 
are deemed credible, but not her son and her daughter, and 
not her slave or maidservant. And it is taught in another baraita: 
All are deemed credible to testify with regard a captive woman, 
except for her and her husband. 


The Gemara notes: The opinion of Rav Pappi and the opinion of 
Rav Ashi are certainly subject to the dispute between tanna’im, 
as they hold that her maidservant is deemed credible contrary to 
the first baraita cited. However, with regard to the opinion of Rav 
Pappa, who distinguishes between her maidservant, who is not 
deemed credible, and his maidservant, who is, do we say that it 
is subject to the dispute between tanna’im? Perhaps the tanna in 
each baraita holds that her maidservant is not deemed credible, 
and the baraita that deems everyone credible except for the 
woman and her husband could be explained in another manner, 
e.g, the legal status of her maidservant is like her own status. 


The Gemara says: There is no proof that Rav Pappa’s opinion is 
contingent upon the tannaitic dispute, as Rav Pappa could have 
said to you: When that baraita that deems everyone credible 
except for the woman and her husband is taught, it is taught 
in a case where she is making an unconsidered, incidental 
remark in the context ofa conversation about an unrelated matter. 
However, direct testimony of her maidservant is not accepted. 


As in that case when Rav Dimi came from Eretz Yisrael to Bab- 
ylonia; he said that Rav Hanan of Carthage relates: An incident 
came before Rabbi Yehoshua ben Levi for judgment; and some 
say that Rabbi Yehoshua ben Levi relates: An incident came 
before Rabbi Yehuda HaNasi, with regard to a person who was 
making an unconsidered, incidental remark," and said: My 
mother and I were taken captive among the gentiles. When I 
went out to draw water, my thoughts were about my mother; 
to gather wood, my thoughts were about my mother. We were 
never separated. And Rabbi Yehuda HaNasi deemed her fit 
to marry into the priesthood on the basis of those remarks, 
even though with regard to testimony about his mother, a son 
is disqualified as a witness. The same is true of the woman’s 
maidservant. 


MI S HNA Rabbi Zekharya ben HaKatzav’ said: I 


swear by this abode of the Divine Pres- 
ence that my wife’s hand did not move from my hand from the 
time that the gentiles entered Jerusalem until they left, and I 
know for a fact that she was not defiled. The Sages said to him: A 
person cannot testify about himself." The legal status of one’s 
wife is like his own status in this regard. Therefore, your testimony 
is not accepted, and your wife is forbidden to you. 
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so, 
wife forbidden to him because he was a priest, he did not divorce 
her. He designated a house in his courtyard for her," but did 
not enter into seclusion with her, and when she would go out of 
the courtyard she would go out before her sons so that she would 
not be alone in the courtyard with her husband, and when she 
would enter the house, she would enter after her sons, for the same 
reason. 


E E M ARA The tanna taught in the Tosefta: And even 
despite the fact that the Sages ruled his 


Abaye raises a dilemma: What is the halakha regarding whether 
we have to do likewise with a divorcée? Can a priest who divorces 
his wife designate a house for her in the courtyard and rely on 
the children to ensure that the couple will not enter into seclusion? 
Is it specifically there, in the case of Rabbi Zekharya ben HaKatzav 
because with regard to a captive woman the Sages ruled leniently, 
since the prohibition is based on suspicion and not certainty; how- 
ever here, in the case of a divorcée, where there is a certain Torah 
prohibition, no, he may not designate a residence for her in the 
courtyard? Or perhaps, the case of a divorcée is no different. 


The Gemara cites proof to resolve the dilemma: Come and hear 
proofas itis taught in a baraita: With regard to one who divorces 
his wife, she may not marry and live in his immediate vicinity, i.e., 
his courtyard, due to the concern that because of the intimacy they 
once shared, her living there will lead to transgression. 


And if he was a priest she may not live with him even in one 
alleyway that opens into several courtyards, even if she did not 
remarry, as she is forbidden to him forever. What is the ruling if it 
was a small village? May she live with her ex-husband in the same 
village? The Gemara relates that this case of his divorcée and a small 
village was an incident that transpired and the Sages said: A small 
village is judged as his immediate proximity." 


The Gemara asks: In cases where they may not reside in the same 
courtyard or alleyway, who is ousted in favor of whom?" Which 
of them must leave? The Gemara suggests: Come and hear proof 
as it is taught in a baraita: She is ousted in favor of him, and leaves, 
and he is not ousted in favor of her. But if it was her courtyard, 
he is ousted in favor of her. 


HALAKHA 


Distance from his divorcée - ingan Apna: A man who 
divorces his wife may not reside in the same courtyard with 
her lest they engage in a promiscuous relationship. If the man 
is a priest, he may not even live with his divorcée in the same 
alleyway, which includes several courtyards. According to the 
Rambam, the legal status of a small village is that of an alleyway. 
The Maggid Mishne notes that the Rambam apparently had a 
variant reading of the Gemara. The Rema adds that if she remar- 
ried, even if her former husband was a non-priest, she may not 
even live in the same alleyway as her former husband (Rambam 


according to the Ran; Rambam Sefer Kedusha, Hilkhot Issurei Bia 
21:27; Shulhan Arukh, Even HaEzer 119:7). 


Who is ousted in favor of whom — ¥73 3572 71712 "72: If a man 
divorced his wife, and it is prohibited for them to reside in 
the same courtyard: If it is co-owned or co-rented by both of 
them, the wife must relocate and her ex-husband may remain. 
However, if it belonged exclusively to her, he must relocate 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 21:27; Shulhan Arukh, 
Even HaEzer 19:7). 


NOTES 


And even so, he designated a house...for her -by AN) 
ma ay ‘tm y3 99: Rashi explains the phrase: Even so, to 
mean that although she is forbidden to him, by allowing 
her to live with him, he treated her in a manner atypical 
of the manner that a priest treats a woman forbidden to 
him. However, others explain to the contrary, citing the 
geonim; although he knew that she had not been defiled, 
he took these steps to distance her from him to ensure that 
he would not enter into seclusion with her. 


HALAKHA 


He designated a house in his courtyard for her - 4m 
isna ma mtb: Since the fact that a captive women is for- 
bidden to a priest is a stringency based on uncertainty, 
she may continue living in the same courtyard with him, 
provided that their children are present to ensure that he 
does not enter into seclusion with her, as was the case 
in the incident involving Rabbi Zekharya ben HaKatzav 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:25; Shulhan 
Arukh, Even HaEzer 7:9). 


NOTES 

Alleyway and proximity — 313¥71 "sa: There is a dispute 
among the commentaries with regard to the definition 
of these terms. Josafot explain that alleyway refers to a 
small street, and proximity refers to three adjacent houses. 
However, the Ran explains that proximity is larger than 
an alleyway, as the reference is to an entire residential 
area. This matter depends on the variant readings of the 
text, as well as on different explanations that led to the 
development of the variant readings. There are also hala- 
khic ramifications, e.g., whether the legal status of a small 
village is that of a proximity or an alleyway. 

However, the issue is related to a more fundamental 
dispute with regard to the halakhot of distance between 
the man and the woman. According to the Rambam, the 
required distance is relative to the severity of the relevant 
prohibition. Therefore, if the divorcée was married to a 
non-priest, and not yet remarried, only slight separation 
would be required, as the prohibition is no more than the 
prohibition of relations with an unmarried woman. If she 
was married to a priest, and it is prohibited by Torah law 
for them to engage in relations, greater separation would 
be required; and if she remarried, even greater separation 
would be required, as relations carry the penalty of death. 
According to Josafot the opposite is true; the more severe 
the prohibition, the less likely it is that they will violate the 
prohibition, and less distance is required. 
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NOTES 


The dislocation of a man is more difficult for him than 
the dislocation of a woman is for her — pw 81437 obey 
KARTI: Some commentaries explain that this is because 
people are more compassionate toward women and even 
if she is the one required to relocate, she, unlike a man, will 
have others tend to her needs (Maharsha in tractate San- 
hedrin). Others explain that this relates to their potential 
remarriage, as typically the man is responsible for building 
the house for his wife, and the Sages derived from language 
in the Torah that it is proper to do so. Therefore, were he 
required to relocate, he would need to build a new house, 
unlike a woman, who moves into the house of her new 
husband (Rashbatz). 


We also flog them with lashes - and IP 9792 17182: 

Although the authenticity of this phrase i is uncertain (see 
Tosafot), some explain for various reasons that Rav Huna, 
son of Rav Yehoshua, seeks to add to the statement of Rav 
Pappa: Not only are they ostracized, they are also flogged 
(see Tosafot; Ritva). However, the Rambam maintains that 
Rav Huna, son of Rav Yehoshua, is not suggesting an addi- 
tional punishment but rather an alternative punishment, the 
administration of which is left to the discretion of the judges. 
See Moed Katan 17a for a discussion concerning which pun- 
ishment is considered more severe. Others explain that the 
punishment according to the Rambam is dependent upon 

whether she was married to a priest or a non-priest. 


Evel Rabbati - 21 Sax: Evel Rabbati is one of the minor 
tractates appended to the Talmud, typically printed at the 
end of Seder Nezikin. These tractates are anthologies of barai- 
tot compiled and collected during different periods and they 
typically address well-defined topics. Evel Rabbati addresses 
the entire range of halakhot surrounding death, from the 
time one is on his deathbed, through burial and mourn- 
ing. This tractate is euphemistically called tractate Semahot, 
celebrations. Evel Rabbati literally means greater mourning. 
A shorter tractate, called Evel Zutrati, i.e., lesser mourning, 
addresses the same subject matter and was published from 
manuscript relatively recently. 


HALAKHA 


A priest who borrowed from his wife from usufruct 
property that she inherited from her father — naay mb 
Max pD: If a man borrowed money from his wife and 
then divorced her, he must repay her by means of an agent, 
not directly, in accordance with the baraita (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 21:27; Shulhan Arukh, Even HaEzer 
119:8). 


If they came before us for judgment — xd ran? AIX N: 
If a divorced couple come to court together for judgment, 
they are ostracized or flogged, as no ruling was issued in 
the dispute about this matter (Maggid Mishne). Others note 
that according to the Rosh, they are ostracized only if the 
husband is a priest or if the divorcée remarried (Beit Shmuel, 
citing Beit Yosef, see Bah; Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 21:27; Shulhan Arukh, Even HaEzer 119:9). 


When she was divorced from betrothal - ja nw7anaw> 
powy: Ifa man divorces his betrothed bride, they may 
reside in the same courtyard and come together to court, 
in accordance with the opinion of Rav Nahman. However, 
if that they are accustomed to each other they may not 
do so, in accordance with the opinion of Rava (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 21:27; Shulhan Arukh, Even 
HaEzer 19:10). 


This is my father’s handwriting - xax by i? ana mt: An 
adult is deemed credible to authenticate the signatures of 
his father, his teacher, and his brother that he witnessed as 
a child, provided that he testifies with another witness who 
witnessed the signature as an adult, in accordance with 
the opinion of Rav Huna, son of Rav Yehoshua (Rosh, based 
on the Jerusalem Talmud; Shakh; Rambam Sefer Shofetim, 
Hilkhot Edut 71, 14:3; Shulhan Arukh, Hoshen Mishpat 35:4). 
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A dilemma was raised before the Sages: If it was a courtyard 
belonging to both of them, what is the halakha; who is ousted in 
favor of whom? The Gemara suggests: Come and hear proof as it 
is taught in a baraita: She is ousted in favor of him. The Gemara 
elaborates: With what circumstances are we dealing? If we say 
that the subject of the baraita is with regard to his courtyard, it is 
obvious that she is ousted. But rather, is it with regard to her 
courtyard? Isn’t it taught in a baraita: If it was her courtyard, he 
is ousted in favor of her? Rather, is it not that the baraita is dealing 
with a case like this, where it was a courtyard belonging to both of 
them? The Gemara rejects this proof: Perhaps the baraita is teach- 
ing that even in a case where he rented the courtyard she is ousted 
in his favor. Therefore, the dilemma with regard to a courtyard 
belonging to both of them is unresolved. 


The Gemara asks: What halakhic conclusion was reached about 

this matter? The Gemara suggests: Come and hear proof from 

the verse: “The Lord will dislocate you the dislocation of a man” 
(Isaiah 22:17), and Rav said: This indicates that the dislocation of 
a man is more difficult for him than the dislocation of a woman is 

for her." Therefore, the woman is ousted. 


The Sages taught: With regard to a priest who borrowed from his 
wife from usufruct property that she inherited from her father’ 
and then he divorced her, she is repaid only by means of another 
person and not directly from her husband, to prevent them from 
engaging in business dealings. Rav Sheshet said: And if after 
engaging in business dealings they came before us for judgment," 
we do not attend to them because by engaging in those dealings 
they were in violation of a transgression. Rav Pappa said: We 
excommunicate them for violating that transgression. Rav Huna, 
the son of Rav Yehoshua, said: We also flog them with lashes." 
Rav Nahman said: The tanna taught in Evel Rabbati," one of the 
minor tractates that deals primarily with the halakhot of mourning: 
In what case is this statement said? It is in a case where she was 
divorced from marriage. However, when she was divorced from 
betrothal," she is repaid even directly by means of receiving the 
money herself, because, in that case, he is not yet accustomed 
to her. Since they never shared intimacy, there is no concern that 
it will lead to transgression. 


The Gemara relates: There was an incident concerning this divorced, 
betrothed man and his betrothed who came before Rava for 
judgment, and Rav Adda bar Mattana was sitting before him at 
the time. Rava placed an intermediary to separate between them. 
Rav Adda bar Mattana said to Rava: But didn’t Rav Nahman say: 
The tanna taught in Evel Rabbati that if she was divorced from 
betrothal she is paid directly? Rava said to him: This applies only 
in a case where they are not accustomed to each other. However, 
with regard to these people, we see that they are accustomed to 
each other, and therefore they must be separated. 


Some say that Rava did not place an intermediary to separate 
between them. Rav Adda bar Mattana said to Rava: Let the Mas- 
ter place an intermediary to separate between them. Rava said to 
Rav Adda bar Mattana: But didn’t Rav Nahman say: The tanna 
taught in Evel Rabbati that if she was divorced from betrothal she 
is paid directly? Rav Adda bar Mattana said to Rava: This applies 
only ina case where they are not accustomed to each other. How- 
ever, with regard to these people, we see that they are accustomed 
to each other, and therefore they must be separated. 


Mi S H N A And these are deemed credible to testify 


in their majority with regard to what they 
saw in their minority. A person is deemed credible to say: This 
is my father’s handwriting," and to say: This is my teacher’s hand- 
writing; and to say: This is my brother’s handwriting, even though 
he never saw their handwriting after reaching majority. 
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§ Similarly, one is deemed credible to say: I was reminded of the 
wedding of so-and-so, who went out with a hinnuma," or with her 
hair uncovered in a manner typical of virgins, and therefore, her 
marriage contract is two hundred dinars; and to say that so-and-so 
would leave school to immerse in order to partake of teruma," and 
that he would share teruma with us at the threshing floor and 
therefore he is a priest. Similarly, one is deemed credible to say: This 
place is a beit haperas,' a field with a grave that was plowed, scatter- 
ing the bones, and rendering the field a place of uncertain ritual 
impurity; and to say: Until here we would come on Shabbat" and 
thereby determine the Shabbat boundary. 


However, a person is neither deemed credible to say: So-and-so 
had a path in this place; nor to say: So-and-so had a tract of 
land where they would perform the ritual of standing and sitting 
and deliver a eulogy in that place, thereby attesting that the land 
belongs to that person. The reason he is not deemed credible in 
those cases is that full-fledged testimony is required to remove 
property from the possession of its presumptive owner. 


GEMARA Rav Huna, son of Rav Yehoshua, said: 
And the mishna said that one is deemed 
credible to testify about handwriting he saw as a minor only when 


there is a witness who saw the handwriting as an adult testifying 
with him." 


And all of these cases are necessary, as one could not have been 
derived from the other. As, if the tanna had taught us the case of 
his father’s handwriting, one might have thought that he is deemed 
credible due to the fact that he is often found with his father and 
is familiar with his handwriting; but with regard to his teacher’s 
handwriting, no, he is not deemed credible. And if the tanna had 
taught us the case of his teacher’s handwriting, one might have 
thought that he is deemed credible due to the fact that he has 
a sense of awe of his teacher and therefore pays attention to his 
handwriting; but with regard to his father’s handwriting, no, he is 
not deemed credible. 


And if the tanna had taught us these two cases, one might have 
thought that he is deemed credible with regard to his father’s hand- 
writing due to the fact that he is often found with him, and his 
teacher’s handwriting due to the fact that he has a sense of awe of 
him. But with regard to his brother’s handwriting, which has nei- 
ther this factor nor that factor, say no," he is not deemed credible. 
Therefore, the tanna teaches us: Since ratification of documents 
is required by rabbinic law, as by Torah law, the signatories are 
sufficient proof of a document’s validity; the Sages deemed him 
credible to testify in cases that he witnessed as a minor in matters 
that are by rabbinic law, including the case of his brother. 


And the mishna states that one is deemed credible to say: I was 
reminded of the wedding of so-and-so, who went out with a hin- 
numa, or with her hair uncovered. What is the reason that he is 
deemed credible? Since most women are married as virgins, her 
presumptive status is that of a virgin even without his testimony. His 
testimony with regard to what he saw as a minor is merely revealing 
ofa matter already presumed true, not actual testimony. 


And the mishna states that one is deemed credible to say that so- 
and-so would leave school to immerse in order to partake of 
teruma, and therefore he is a priest. The Gemara asks: And perhaps 
he is the slave of a priest," who is also eligible to partake of teruma. 
The Gemara notes: This mishna provides support for the opinion 
of Rabbi Yehoshua ben Levi, as Rabbi Yehoshua ben Levi said: 
It is prohibited for a person to teach his slave Torah." Since the 
testimony is that he was in school, apparently he is not a slave. 
Therefore, the fact that he partook of teruma indicates that he is 
a priest. 


HALAKHA 

Who went out with a hinnuma — wari AXYw: An 
adult is deemed credible to testify that as a child he saw 
a bride go out with a hinnuma, and thereby entitle her to 
the 200-dinar marriage contract of a virgin, provided that 
he testifies with another witness who witnessed the event 
as an adult (Ran; Rosh; and contrary to the Maggid Mishne; 
Rambam Sefer Nashim, Hilkhot Ishut 16:25; Shulhan Arukh, 
Even HaEzer 96:15). 


To immerse in order to partake of teruma - Sion) bian 
manna: An adult is deemed credible to testify that as a 
child he saw someone immerse himself in order to eat 
teruma, and thereby confer the post-Temple presumptive 
status of priesthood upon that person, and it is permitted 
for him to eat teruma from produce from which one is 
obligated by rabbinic law to separate teruma (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 20:15; Shulhan Arukh, Even 
HaEzer 3:5 and Hoshen Mishpat 35:6). 


It is prohibited for a person to teach his slave Torah - 
min tray nx tab one) noy: A master may not teach 
his slave Torah, in ‘accordance with the opinion of Rabbi 
Yehoshua ben Levi (Rambam Sefer Kinyan, Hilkhot Avadim 
8:18; Shulhan Arukh, Yoreh Dea 267:71). 


LANGUAGE 


Beit haperas - D57 a: There are differing opinions with 
regard to the derivation of this term. Rashi and Tosafot 
assert that it is from the term paras, meaning break, as a 
beit haperas is impure due to the bones in the grave that 
are broken by the plow. From the Rambam it appears 
that this term comes from the word perisa, spread, due 
to the fact that the impurity is spread across the entire 
field. Others claim that it comes from the Greek nãpoç, 
paros, meaning placed before, in the sense that the field 
is the courtyard of a grave. Yet others attribute it to the 
Greek äropoç, aporos, without passage, having no way 
in or out. 


NOTES 


Until here we would come on Shabbat — 337 (K3 TY 
nava pra: This testimony is with regard to marking the 
two-thousand-cubit Shabbat boundary measured from 
the outskirts of the city, beyond which it is prohibited to 
walk on Shabbat. 


And when there is a witness who saw the handwrit- 
ing as an adult testifying with him — iy bins Wy KIT: 

According to most commentaries, this refers only to testi- 
mony about the handwriting of witnesses and the case of 
the hinnuma, which involve a certain monetary element, 
but not to other matters (see Tosafot; Shita Mekubbetzet). 
However, the Ran apparently holds that this halakha 
applies to the case of teruma as well, and from Rabbeinu 
Tam’'s comments in Sefer Ha Yashar, apparently, it applies to 
all the matters mentioned in the mishna. 


But with regard to his brother's handwriting. ..say no - 
xb KDN.. VIN baw: Some early commentaries say that 
since the testimony about events that he witnessed in his 
childhood concerning his brother is deemed credible, the 
same would be true with regard to others (Sefer Halttur; 
Razah; Ritva). Others cite proof from the Jerusalem Talmud 
which states: Provided that it is with regard to matters 
about which they are familiar. Testimony about what they 
witnessed as minors is deemed credible exclusively with 
regard to close relatives with whose signatures they were 
familiar (Rosh; Meiri). 


And perhaps he is the slave of a priest - i> tay xan) 
sam: The Ritva explains that this concern was raised specifi- 
cally here, and not in every case where a witness testifies 
with regard to one partaking of teruma; because it was a 
minor who witnessed the event, the concern is that he 
did not pay attention to detail, and consequently became 
confused between a priest and his slave. 
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Perek II 
Daf28 Amudb 


HALAKHA 

Did not necessarily emerge to freedom — «x? x 
nn: Even if a master borrows money from his 
slave, or appoints him steward of his property; or if 
the slave dons phylacteries or reads from the Torah 
before his master and the master does not protest, 
the slave is not thereby liberated, in accordance 
with the baraita (Rambam Hilkhot Avadim 8:17; 
Shulhan Arukh, Yoreh De'a 267:70). 


One distributes teruma to a slave only if his 
master is with him — x9% 124b mann ppdin px 
jay 13772 OX: One does not distribute teruma toa 
slave at the threshing floor lest people mistakenly 
conclude that he is a priest (Rambam Sefer Zera’im, 
Hilkhot Terumot 12:22). 
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The Gemara asks: And may one not teach his slave Torah? But isn’t 
it taught in a baraita: A slave whose master borrowed from him, 
or whose master made him 


steward over his property, or who donned phylacteries in his 
master’s presence, or who read three verses from the Torah scroll in 
the synagogue, did not necessarily emerge to freedom." Apparently, 
there are slaves who learn Torah to the extent that they are capable of 
reading the Torah in the synagogue, and conceivably that Torah is 
learned in school. The Gemara answers that there is no proof from the 
baraita, as there it is a case where the slave read at his own initiative, 
and conceivably he taught himself to read the Torah as well. When we 
say in the mishna that it is proof that he is a priest, it is in a case where 
he treats him with treatment typical of children, not slaves, and sends 
him to school. When the mishna states that he is deemed credible to 
testify that as a minor he saw that others went to immerse in order to 
partake of teruma, the Sages permit them only to partake of teruma 
by rabbinic law. 


And the mishna states that he is deemed credible to say that they saw 
that so-and-so would share teruma with us at the threshing floor, and 
therefore he is a priest. The Gemara asks: And perhaps he is the slave 
of a priest? The Gemara answers: We learned the mishna according 
to the one who says: One distributes teruma to a slave only if his 
master is with him." Therefore, it is clear that the one sharing teruma 
with them was a priest, not a slave, as it is taught in a baraita: In the 
case of the son of a priest’s wife and the son of a priest’s maidservant 
who were intermingled at birth, both mothers go to the threshing floor 
together based on the principle: One distributes teruma to a slave 
only if his master is with him; this is the statement of Rabbi Yehuda. 
Rabbi Yosei says: It is possible that each will say: If I am a priest, 
give me feruma for my own sake, and if I am the slave of a priest, give 
me teruma for the sake of my master. 


The dispute in the baraita is based on the fact that in the place of 
Rabbi Yehuda, they would elevate one who eats teruma to the 
presumptive status of priesthood for the purpose of lineage. Therefore, 
he permitted distributing teruma to the slave of a priest only if his 
master is present, due to the concern that if he were given teruma 
directly, he would be elevated to priesthood. In the place of Rabbi 
Yosei, they would not elevate from teruma to lineage. Therefore, he 
permitted distributing teruma directly to the slave of a priest, as there 
is no concern that the slave would be mistaken for a priest. 


It is taught in a baraita that Rabbi Elazar, son of Rabbi Yosei, said: 
In all my days, I never had occasion to testify in court. One time I 
testified, and the court elevated a slave to priesthood on the basis 
of my testimony. The Gemara asks: Does it enter your mind that they 
actually elevated the slave to priesthood? Now, just as with regard to 
the animals of the righteous the Holy One, Blessed be He, does not 
engender a pitfall on their account, as the Gemara relates with regard 
to the donkey of Rabbi Pinhas ben Yair that it would not eat untithed 
produce (Hullin 7a), all the more so will He not engender a pitfall on 
account of the righteous themselves. 


Rather, the Gemara emends the statement of Rabbi Elazar, son of 
Rabbi Yosei: They sought to elevate a slave to priesthood on the 
basis of my testimony, but ultimately they did not. Rabbi Elazar saw 
teruma distributed directly to the slave of a priest in the place of Rabbi 
Yosei, where one does not elevate from teruma to priesthood, and he 
went and testified about what he saw in the place of Rabbi Yehuda, 
where one elevates from teruma to priesthood. 
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And the mishna states that one is deemed credible to testify in 
his adulthood that as a minor he saw that this place is a beit 
haperas.™ The Gemara asks: What is the reason that he is 
deemed credible to testify what he witnessed as a minor? The 
Gemara answers: The ritual impurity of a beit haperas is by 
rabbinic law," as Rav Yehuda said that Shmuel said: A person 
who passes through a beit haperas may blow" on the dust before 
taking each step, so that if there is a bone beneath the dust he 
will expose it, avoid it, and proceed. One may not rely on that 
method of examination with regard to impurity by Torah law. 
And Rav Yehuda bar Ami, in the name of Rav Yehuda, said: A 
beit haperas that has been trodden underfoot, creating a path, is 
pure. What is the reason? It is that it is impossible for a bone 
the size of a grain of barley, whose possible presence led to the 
decree of impurity, not to have been trodden underfoot and 
rendered smaller. This presumption is possible only in cases of 
impurity by rabbinic law. 


And the mishna states that one is deemed credible to testify, in 
his adulthood, that he saw as a minor: Until here we would 
come" on Shabbat. The Gemara explains: This tanna maintains 
that the Shabbat boundaries, beyond which one may not go 
outside the city on Shabbat, are mandated by rabbinic law, and 
the Sages deemed him credible in matters of rabbinic law. 


And the mishna states that one is neither deemed credible to 

say: So-and-so had a path in this place; nor to say: So-and-so 

had a tract of land where they would perform the ritual of stand- 
ing and sitting and deliver a eulogy in that place. The Gemara 

asks: What is the reason that he is not deemed credible? It is due 

to the fact that we do not remove money from the possession of 
its presumptive owner on the basis of testimony about a matter 

that he witnessed as a minor. 


The Sages taught: A child is deemed credible to say when he 
reaches majority that this is what my father told me when I 
was a minor: This family is pure, that family is impure. The 
Gemara asks: Does it enter your mind that his father said pure 
and impure? What do those concepts mean with regard to a 
family? Rather, his father said to him: This family is of unflawed 
lineage, ™ and this family is of flawed lineage. 


NOTES 


Beit haperas — D151 ma: There are different types of beit 
haperas, but the most common is a field where it is known 
that there is a grave, and which was consequently plowed. 
The concern is that bones from the dead body were scattered 
by the plow, which could render one ritually impure. There- 
fore, the Sages decreed that an area of one hundred square 
cubits around the grave would be impure. However, since the 
decree is based merely on a concern, and one could become 
impure only by means of impurity imparted by means of a tent 
(Rashi), and the scattered bones were not sufficiently large to 
impart impurity in that manner, the Sages relied on the pretext 
that the bones were trampled, or upon a cursory search, in 
order to deem anyone who passed through the field ritu- 
ally pure. The simple understanding of the Gemara is that the 
testimony given is that the field is impure. However, Tosafot 
suggest that the witness is testifying how far the boundary of 
the beit haperas reaches, beyond which the field is pure. Since 
the impurity is by rabbinic decree, that testimony is deemed 
credible. 


The impurity of a beit haperas is by rabbinic law - Dist ma 


}2377: The early commentaries dispute whether this testimony 
is accepted completely or only partially. The Rid and Tosafot 


maintain that the testimony is deemed credible with regard 
to what he saw as a child. This is in order to establish that 
areas previously presumed ritually impure are beyond the 
boundaries of the beit haperas and thereby can be rendered 
pure. However, the Ritva, among others, maintains that he is 
not deemed credible to purify an area presumed to be part 
of a beit haperas. Rather, he is deemed credible to establish 
that a certain area is a beit haperas and must be treated as 
ritually impure. 


This family is of unflawed lineage - mwa it amawa: The 
early commentaries dispute the nature of this testimony and 
its effect, as ostensibly, even were the father himself to make 
this claim, it would be considered merely the testimony of 
one person. The Ra’avad explains that these childhood memo- 
ries are relied upon only with regard to suspicions about this 
family’s lineage. However, if there were two witnesses, that is 
full-fledged testimony, which would establish that their lineage 
was flawed. According to the Ran, this testimony is effective 
only in a case where it is already known that the lineage of 
one of two families is flawed, but the identity of that farnily 
is unknown, as in that case the testimony can be viewed as 
merely revealing matters that are already known. 


HALAKHA 
That this place is a beit haperas — x17 DIBA va mI DIpaANw: 
The mishna states that a man is deemed credible to testify that 
when he was a child he saw that a certain place was a beit 
haperas, because the impurity of a beit haperas is by rabbinic 
law (Rambam Sefer Shofetim, Hilkhot Edut 14:3; Shulhan Arukh, 
Hoshen Mishpat 35:5). 


A person who passes through a beit haperas may blow - 
D157 Ma DIK May: If one is passing through a beit haperas, 
he may blow on the earth in his path and proceed, and if he 
does not encounter any bones and thereby does not become 
ritually impure, he is eligible to sacrifice the Paschal lamb, in 
accordance with the opinion of Rabbi Yehuda. Likewise, if the 
beit haperas has already been trampled, he may sacrifice the 
offering (Rambam Sefer Korbanot, Hilkhot Korban Pesah 6:8). 


Until here we would come — pga 17 [XD TW: An adult is 
deemed credible to testify that he recalls that when he was a 
child, people would walk only until a certain point on Shab- 
bat (Rambam Sefer Zemanim, Hilkhot Shabbat 28:19; Shulhan 
Arukh, Orah Hayyim 399:11). 


This family is of unflawed lineage - Twa it anaw: One is 
deemed credible to testify that he remembers that when he 
was a child, people would give priestly gifts and halla to a 
certain priest. Likewise, he is deemed credible to testify that 
he remembers that as a child his father told him that a certain 
family was of flawed or unflawed lineage, or that a ketzatza 
ceremony was performed after the wedding of a certain man 
to a certain woman. Some authorities rule that the testimony 
of the witness is effective to establish the status of the family’s 
lineage as well as to enable the priest to partake of teruma. 
Others say that only if two witnesses testify in this manner is 
a definitive determination reached based on their testimony 
and the family is deemed to be of flawed lineage. If he is 
one witness, his testimony is sufficient only to cast doubt 
with regard to the lineage of the family (Kesef Mishne, citing 
Ra'avad; Rambam Sefer Shofetim, Hilkhot Edut 14:3; Shulhan 
Arukh, Hoshen Mishpat 35:6). 
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HALAKHA 
That we ate at the ketzatza - A¥¥pa won: An adul 
is deemed credible to testify that as a child he ate frui 
at a ketzatza ceremony held by a certain family to inform 
the public that one of its sons married a woman unfi 
for him. The Rema writes that a family has the right to 
reprimand one of its members who marries an unfi 
woman, and if he fails to heed their reprimand, they 


should stage a demonstration to apprise the public of 


his actions (Shulhan Arukh, Even HaEzer 2:1). 


And with regard to all these testimonies, if he was a 
gentile — ià 77 ON thar: Although in all these cases 
an adult is deemed credible to testify with regard to 
events that he witnessed as a child, a convert or an 
emancipated slave is not deemed credible to testify 
with regard to events that he witnessed as a gentile or 
a slave respectively, in accordance with the unattributed 
opinion in the baraita (Rambam Sefer Shofetim, Hilkhot 
Edut 14:4; Shulhan Arukh, Hoshen Mishpat 35:7). 
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And he is deemed credible to say that we ate at the ketzatza" that 
took place to publicize that the marriage of the daughter of so- 
and-so to so-and-so was unsuitable; and to say that we would 
bring halla and priestly gifts to so-and-so, who is a priest. In that 
case, he is deemed credible only to testify that he brought the halla 
by himself, but not by means of another, as one is certain of 
matters that he performed himself, even as a minor. However, he 
is not deemed credible to testify about actions performed by others 
when he was a minor. And with regard to all these testimonies, if 
he was a gentile" and he converted, or a slave and he was liber- 
ated, they are not deemed credible to testify after their conversion 
and liberation about matters that transpired beforehand when 
they were disqualified as witnesses. And one is neither deemed 
credible to say that he remembers that when he was a minor, so- 
and-so had a path in this place; nor that so-and-so had a tract of 
land where they would perform the ritual of standing and sitting 
and deliver a eulogy in that place. Rabbi Yohanan ben Beroka 
says: They are deemed credible. 


The Gemara asks: With regard to which clause in the baraita is 
Rabbi Yohanan ben Beroka disputing? If we say he is disputing 
the last clause of the baraita, which concerns testimony about 
a path or a place for mourning, it is a case of removing money 
from the possession of its presumptive owner. How could his testi- 
mony be deemed credible? Rather, Rabbi Yohanan ben Beroka is 
certainly disagreeing with the former clause of the baraita: And 
with regard to all these testimonies, if he was a gentile and he 
converted, or a slave and he was liberated, they are not deemed 
credible. It is with regard to that halakha that Rabbi Yohanan ben 
Beroka says: They are deemed credible. 


The Gemara asks: With regard to what principle do they disagree? 
The Gemara explains that the first tanna maintains: Since he was 
a gentile, he was not exacting in scrutinizing the matter, as it 
was irrelevant to him. Therefore, even after he converted he is not 
deemed credible. And Rabbi Yohanan ben Beroka maintains: 
Since it was his intention to convert, he took interest in Judaism 
and he was exacting in scrutinizing the matter, and he is deemed 


credible. 


The Gemara asks about a term employed in the baraita: What is 
the meaning of ketzatza? It is as the Sages taught: Howis ketzatza 
performed? Ifa situation where one of the brothers who married 
a woman who is unsuited for him, due to flawed lineage, occurs, 
the family members come and bring with them a barrel full of 
fruits, and break it in the middle of a public square to publicize 
the matter, and they say: Our brothers, the house of Israel, listen. 
Our brother so-and-so married a woman who is unsuited for 
him, and we fear lest his descendants become intermingled with 
our descendants. In order to further underscore the matter, they 
continue: Come and take for yourselves a sample as an indicator 
for future generations, so that his descendants will not inter- 
mingle with our descendants. The gathering of the large crowd to 
take the fruit generates publicity. And this is the ketzatza that a 
child who witnessed it is deemed credible to testify about it when 
he is an adult. 
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One of the main topics analyzed in this chapter is the principle: The mouth that 
prohibited is the mouth that permitted. In other words, in any case where one relies 
on testimony or the admission of one of the parties, ifit is deemed credible it should 
be accepted in its entirety. Therefore, when one testifies, establishing a fact, whether 
it relates to him or it relates to another, and he adds certain details that limit or negate 
the halakhic significance of that testimony, the entire statement of the witness is 
accepted. This principle applies to ritual matters, e.g., the testimony of a woman 
regarding with whom she engaged in intercourse, or if she said: I was taken captive 
but was not violated, or if she said: I was married but now I am divorced; and to 
monetary matters, e.g., this field belonged to your father and I purchased it from him, 
or if one said: That is my signature but we were compelled to sign. 


There are two restrictions to this form of credibility. First, it is accorded only when 
there is no independent source of information with regard to that matter. When 
there is such information, i.e., witnesses or some other source of objective infor- 
mation that is incriminating, the fact that the party admitted it but then negated its 
significance does not grant him credibility. Second, when a party’s claim involves 
self-incrimination or is suspect of being false for some external reason, it is not 


granted credibility. 


A similar halakha exists in cases where one relates a matter that could subject him 
to a prohibition and he then denies his original statement. In that case, his denial 
is accepted only if he can provide a rationale explaining why he made his original 
statement. 


Two other significant matters addressed in this chapter were the halakhot of ratifi- 
cation of documents and the halakhot of a captive woman. With regard to ratification 
of documents the Gemara concluded that when one seeks to undermine the validity 
ofa document by claiming, for example, that it is a forgery, the document is brought 
before the court and the court determines, by means of testimony or by comparing 
the signatures of the witnesses with their signatures on documents previously ratified 
by the court, whether the witnesses’ signatures are legitimate. Since the assumption 
is that witnesses who sign a document ascertained its validity, their testimony is 
sufficient to ratify it. It was also concluded that the testimony in the ratification of 
documents relates to the signatures and not to the content of the document, which 
led to various conclusions in cases where separate testimony is required for each of 
the signatures. 


With regard to a captive woman, or a woman who was subject to the control of 
gentiles, e.g., she was in a city under their occupation or she was incarcerated by 
them, the Sages were concerned that she was raped and therefore forbidden to a 


Summary of 
Perek Il 
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priest. However, since it is merely a suspicion, the Sages ruled leniently and relied on 
testimony that she was not violated from those whose testimony is generally invalid, 
e.g., one witness, a woman, or a minor. Only the testimony of the woman herself, 
when there is independent knowledge that she was in captivity, and the testimony 
of her husband, are invalid. 


On a similar note, the Sages relied on flawed testimony from one witness, from a 
relative, or from a witness who witnessed the incident as a minor in various cases 
involving rabbinic law, e.g., elevation to priesthood for matters of rabbinic law and 
for matters of lineage, and for determining the Shabbat boundaries, especially in 
those matters that entail merely revealing a fact that by its very nature would have 
been revealed and publicized. 
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And if a man seduce a virgin who was not betrothed, 
and lies with her, he shall pay a dowry for her to be a 
wife to him. If her father refuses to give her to him, he 
shall weigh money like the dowry of the virgins. 


(Exodus 22:15-16) 
If a man finds a young woman who is a virgin who 
was not betrothed, and lay hold on her, and lie with 
her, and they be found; and the man who lay with her 
shall give to the father of the young woman fifty shekels 


of silver, and to him she shall be as a wife, because he 
tormented her; he may not put her away all his days. 


(Deuteronomy 22:28-29) 


The halakhot of the seducer and the rapist are explicit in the Torah; however, since 
they are written succinctly, many questions remain that demand practical halakhic 
resolution. 


One of the primary questions relates to the attitude toward the language of the verses: 
Do the halakhot of the seducer and the rapist apply only in the cases delineated in the 
verse; or does the verse merely cite a specific case in order to illustrate the halakha, 
which applies in other cases as well? This question relates to several details. Does this 
apply only to a young woman who is a virgin or does it apply to a minor girl and a 
grown woman as well? Does this apply only to a young woman whose father is alive, 
or even to an orphan? Is the right of refusal for the marriage of the victim exclusively 
that of the father and is it applicable only in the case of seduction? 


Another related fundamental problem is: What is the halakha when there is an 
additional prohibition associated with this intercourse beyond the seduction and 
the rape? It could be that the woman is forbidden to the rapist by rabbinic law, due 
to a positive mitzva, due to a prohibition, or even due to a prohibition punishable 
by death. Is the perpetrator required to marry his victim in all these cases? Is he 
obligated to pay the fine? Does he receive only one punishment, or is he is subject 
to both punishments? These questions require a comprehensive analysis of the 
general principles of punishment: What is the halakha when there is more than 
one punishment for violating a single prohibition? 


Another basic question involves the nature of the payment paid by the seducer and 
the rapist. Is the sum mentioned in the Torah the total compensation to the victim 
or is it merely a special fine paid in addition to other payments of compensation like 
those paid to any other victim of violence? If there are additional payments, how are 
they assessed and to whom are they paid? 


These problems and others that emerge from their resolution constitute the focus 
of this chapter. 


Introduction to 
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MI S H NA These" are the cases of young women" for 


whom there is a fine" paid to their fathers by 


one who rapes them: One who engages in intercourse with a 
mamzeret," or with a Gibeonite woman [netina]," who are given 
[netunim] to the service of the people and the altar (see Joshua 9:27), 


JINX DY) Dw wow nian ninins or with a Samaritan woman [kutit]." In addition, the same applies 
" toonewho engages in intercourse with a female convert, or with 
a captive woman, or with a maidservant, provided that the captives 
were ransomed, or that the converts converted, or that the maid- 
servants were liberated when they were less than three years and 
one day old, as only in that case do they maintain the presumptive 
status of a virgin. 


These — by: There was a variant version of the text before the 
early commentaries that read: And these are the young women. 
The Rosh justifies the version that appears in the mishna, as the 
phrase: And these, indicates continuation, and a new topic is 
addressed in this chapter. However, in the Shita Mekubbetzet, the 
version: And these, is explained. After the women who receive 
marriage contracts of one hundred or two hundred dinar were 
enumerated in the earlier chapters, the tanna cites an additional 
ist comprised of women for whom there is a fine for rape. In 
he Melekhet Shlomo, support for that contention is cited, as that 
accounts for the fact that the tanna included only young women 
who are of flawed lineage or otherwise unfit in this list. In addition 
o the women of unflawed lineage mentioned in the previous 
chapters, these women, too, are entitled to the fine. 


For whom there is a fine - D3}? mm ww: In addition to the fine, 
he rapist pays compensation for humiliation and degradation 
as well. However, the tanna did not mention those payments 
here, as he based himself on the verse, which mentions only 
he fine in the context of a young woman who was raped (Shita 
Mekubbetzet). 


One who engages in intercourse with a mamzeret — by Kat 
DWAT: In the Shita Mekubbetzet, the reason that the mishna 
is formulated in terms of the rapist: One who engages in inter- 
course with, instead of simply: These are the young women. ..a 
mameeret, a Gibeonite, etc., is addressed. The explanation sup- 
ports Rabbi Yohanan’s opinion cited later that the mishna is 
referring to a case where the rapist was not forewarned. The 
formulation: One who engages in intercourse with a mamzeret, 
indicates that there was no forewarning. 


Gibeonite woman — AM: The halakhic status of the descen- 
dants of the Gibeonites is addressed in several places in the Tal- 
mud, primarily in tractates Yevamot and Kiddushin. Nevertheless, 
several fundamental questions are not completely resolved and 
are addressed by the early and later commentaries. From Rashi's 
commentary here, it appears that the prohibition against the 
Gibeonites entering the congregation of Israel is not by Torah 
law but by rabbinic law in the broadest sense of the term, as 
everyone agrees that it is an early decree dating back to the time 
of Moses or King David. Tosafot, based on the context here and 
other sources, explain at length that this cannot be the case, and 
hey assert that the prohibition is in fact by Torah law. There are 
also different opinions with regard to the nature of the prohibi- 
ion. Some claim that the decree was that the Gibeonites were 
o be slaves and as such may not marry Jews. That is problematic, 
because if the legal status of a Gibeonite woman were that of a 
slave, she would not be entitled to a fine at all. In the Jerusalem 
Talmud it is explained that the Sages prohibited the Gibeonites 
rom entering the congregation due to concerns about their 
flawed lineage, although they are still considered Jews. Others 
explain that the decree accords them the halakhic status of slaves, 
although fundamentally, they are not actual slaves. Most com- 
mentaries contend that Gibeonites are Canaanites, to whom the 
prohibition “You shall not marry them” (Deuteronomy 7:3) takes 
effect only after they converted. 


Some early commentaries suggest an intermediate opinion. 


NOTES 


They contend that the first generation of Gibeonites was forbid- 
den by the Torah prohibition: “You shall not marry them’; however, 
that prohibition did not apply to their children. The extension of 
the prohibition to their descendants is a decree issued by Joshua 
or King David (Talmid HaRa‘ah). Talmidei Rabbeinu Yona state, in 
the name of Tosefot Rabbi Shimshon of Saens, that the tanna 
lists a Gibeonite together with a mamzeret because they appear 
together in other contexts, much as a divorcée and a halutza are 
enumerated together as women forbidden to a priest. In both 
cases, one is prohibited by Torah law, i.e., the mamzeret and the 
divorcée, and one is prohibited by rabbinic law, i.e., the Gibeonite 
and the halutza. The Ritva responds that although there is similar- 
ity that would justify listing a divorcée and a halutza together, 
there is no similarity between a mamzeret and a Gibeonite. The 
only justification for listing them together is if they are both 
prohibited by Torah law. 


Samaritan woman - mms: The status of Samaritans is also sub- 
ject to a dispute between tanna‘im. There are two aspects to this 
matter. First, with regard to their status: Are they considered Jews 
at all? Second, how does one relate to them in practice? Some 
tanna‘im hold that Samaritans are converts coerced by lions (see 
| Kings, chapter 17), whose conversion never took effect, and 
hey are therefore full-fledged gentiles. The fact that they practice 
certain mitzvot of the Written Torah does not render them part of 
he congregation of Israel. Others maintain that they are actual 
converts. Although they did not initially convert with sincere 
motives, they later accepted Judaism. According to this opinion, 
hey are full-fledged Jews, despite the fact that their practices 
deviate from normative halakha. Yet even those Sages who deem 
hem Jews disagree with regard to the attitude toward them. 
Some contend that due to their treatment of the Jewish people, 
heir idolatrous practices, and other reasons, they were penalized 
o the extent that not only are they kept at a distance, but they 
are treated as though they are not Jews at all, in the same manner 
as Jewish apostates. Others assert that it is prohibited to marry 
hem due to concern about their lineage in terms of mamzerim, 
resulting from their lack of observance of halakha. 

Tosafot, who discuss various aspects of this issue, maintain 
contrary to the opinion of Rashi that the tanna of this mishna 
holds in accordance with the opinion of Rabbi Meir that the 
Samaritans were genuine converts. Although Rabbi Meir himself 
holds that sanctions were imposed upon them with regard to 
certain monetary matters, he concedes that the fine for rape 
remains in place, so that the sinner would not profit from his 
wrongdoing. In the Jerusalem Talmud it is explicitly stated that 
the mishna is in accordance with the opinion of Rabbi Meir. 


One who engages in intercourse with a female convert, 
etc. = DVN by xa: The Rashash asks why the tanna did 
not list those women forbidden by a standard prohibition, e.g., 
a mamzeret, first, followed by those forbidden by a prohibition 
punishable by karet, e.g., one’s sister. Why did he insert the convert 
between them? The Rashash explains that the tanna did so to 
underscore that although the lineage of a mamzeret, a Gibeonite, 
etc., is flawed, her status is unlike that of a convert or a woman 
taken captive, whose circumstances rob them of their presump- 
tive status as a virgin. 


HALAKHA 


These are the cases of young women, etc. — niw) by 
"131: With regard to one who rapes or seduces a virgin 
who was forbidden to him by a standard Torah prohibi- 
tion or by a prohibition punishable by karet, if he was 
forewarned he is flogged and does not pay the fine. If 
he was not forewarned, he is not flogged, and he pays 
the fine (Rambam Sefer Nashim, Hilkhot Na‘ara Betula 1:11; 
Tur, Even HaEzer 177). 


One who engages in intercourse with a female con- 
vert, etc. — 151 137 by xa: If a gentile converted, a 
woman taken captive was redeemed, or a maidservant 
was freed when they were three years old or less, they 
are entitled to the fine for rape (Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 110; Tur, Even HaEzer 177). 


BACKGROUND 


A young woman — 79: The halakha recognizes three 
distinct stages in the development of a woman from 
childhood to adulthood. 

A female minor is a girl who has not yet reached 
puberty, which takes place at or about age twelve. As a 
minor, her father has the right to sell her to be a Hebrew 
maidservant or to betroth her to a man. If he does so, the 
result is a full-fledged betrothal in every sense. The father 
also receives his minor daughter's marriage contract 
and has the exclusive right to accept a bill of divorce 
on her behalf. 

Once she reaches puberty, her legal status is that 
of a young woman. Although she is no longer a minor, 
she is not yet a full-fledged adult. Accordingly, her father 
retains certain authority over her. 

Six months later, her legal status is that of a grown 
woman. From that point on, she is a fully independent 
adult, and her father no longer has any authority to make 
decisions on her behalf. 
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Similarly, one who engages in intercourse with his sister, i.e., he 
rapes her, or with his father’s sister, or with his mother’s sister, 
or with his wife’s sister, or with his brother’s wife," or with his 
father’s brother's wife after they divorced, or with a menstruating 
woman, there is a fine paid. Although there is karet for engaging 
in relations with any of the women enumerated in this list, one is 
liable to pay the fine because there is no court-imposed capital 
punishment. In cases where there is a court-imposed death penalty, 
the rapist would be exempt from paying the fine. 


GEMARA”™ Gemara wonders: Is it these young 


women with flawed lineage" listed in the 
mishna, for whom there is a fine paid if they are raped, while for 
young women with unflawed lineage, no, there is no fine? The 
Gemara explains that this is what the tanna is saying: These are the 
young women with flawed lineage for whom there is a fine paid if 
they are raped. This is not a comprehensive list; rather, the tanna 
enumerates those young women for whom a fine is paid despite 
their flawed lineage: One who has relations with a mamzeret, or 
with a Gibeonite woman, or with a Samaritan woman. 


The mishna teaches the halakha with regard to a young woman, 
from which the Gemara infers: With regard to a young woman, 
yes, one is liable to pay the fine if he rapes her, but with regard to 
a minor, no," one is not liable to pay the fine. Who is the tanna" 
who maintains that one is liable for raping a young woman but 
not a minor? 


NOTES 


Or with his brother's wife, etc. — 1D) YIN nwy byy: The early 
commentaries note that the women listed in the mishna as the 
wife of his brother or of his father’s brother are either widowed 
or divorced, as one who has relations with a married woman 
is liable to receive the death penalty. Furthermore, they must 
have been widowed or divorced when they were betrothed, 
not married, as the fine is imposed only on one who raped 
or seduced a virgin young woman. A married woman can no 
onger be considered a virgin young woman even if she did 
not engage in conjugal relations. That is the understanding 
hat emerges from a careful reading of Rashi. In the Jerusa- 
em Talmud the following question is raised: The wife of one’s 
childless deceased brother is a yevama, with regard to whom 
here is neither prohibition nor fine, as it is a mitzva to have 
relations with her. They explain that the reference is to the 
widow of a brother who had children with another woman. 
Therefore, there is no mitzva of levirate marriage, and the pro- 
ibition against relations with one's brother's wife remains 
intact. Rashi resolves this difficulty by explaining that she is a 
divorcée, with regard to whom there is no mitzva of levirate 
marriage. 


These young women with flawed lineage, etc. — niy 127 
3) niba: The Ritva reinforces this question, as he explains 
that the term: These, is typically exclusionary, meaning: These 
and not others. Other early commentaries, however, contend 
that the term does not always bear that connotation, especially 
in this case, where there is another list in the next mishna. See 
also previous note, with regard to the textual variant: And 
these. A different problem, raised by the Ramban, is that not 
all of these young women are unfit for marriage; converts, for 
example, are certainly not barred from entering the congre- 
gation of Israel. Therefore, some commentaries explain unfit 
in this context as referring to women whose lineage is flawed 
because they were born of a forbidden union or for a different 
reason. The Ramban himself explains, citing Tosafot, that the 
mishna is referring to a convert, redeemed captive, or liberated 
slave who was raped by a priest. Since they are forbidden to 
priests, through intercourse with a priest they are rendered 
unfit. See the Ritva, who writes contrary to that approach. 
Several later commentaries question that explanation as well. 


A young woman, yes; a minor, no — xd MVP PX TWI: Tosafot 
ask why the Gemara opted for that inference. The Gemara could 
have inferred: Young women, yes; adult women, no, and then 
he mishna would be in accordance with the opinions of all 
he tanna‘im. Tosafot and other early commentaries explain 
hat the inference is based not on the language of the mishna 
but on the statement later in the Gemara (40b) that the unat- 
ributed mishna is in accordance with the opinion of Rabbi 

eir. It is therefore reasonable to posit that this mishna follows 
he same approach. The Ramban explains that had the tanna 
intended merely to exclude grown women, he could have 
stated: And these are they for whom there is a fine, as it is 
clear that grown women receive no fine for rape. By specifying 
young women, he indicates that the halakha applies exclu- 
sively to young women and not to minors. In the Shita Mekub- 
betzet it is explained that in cases involving a dispute between 
tanna‘im, the tanna of the mishna usually enters into greater 
detail. Therefore, the assumption is that he mentioned young 
women specifically to take a side in the dispute. The Yam shel 
Shlomo explains that had the tanna sought to exclude grown 
women, he could have written: And these are the virgins, as 
adult women are not considered full-fledged virgins, since in 
the course of their physical development their hymens do not 
remain completely intact. 


Who is the tanna - xan jx: Tosafot at the beginning of trac- 
tate Moed Katan state that typically, the Gemara does not ask: 
Who is the tanna, with regard to a mishna that is in accordance 
with the opinion of Rabbi Meir, as there is a principle that opin- 
ions cited in an unattributed mishna are recognized as those of 
Rabbi Meir. Still, the question is raised here, and the mishna is 
attributed to Rabbi Meir. In the Shita Mekubbetzet it is explained 
that since the entire mishna is not in accordance with the 
opinion of Rabbi Meir, as proven later from the halakha of one 
who rapes his daughter, and according to some commentar- 
ies from the halakha of a Samaritan woman as well, it was 
therefore necessary to assert that the primary halakha in the 
mishna is in fact in accordance with the opinion of Rabbi Meir. 
Other commentaries cite this as proof that the halakha is not 
in accordance with the opinion of Rabbi Meir, as the Gemara’s 
question indicates that this is not an unattributed mishna, in 
accordance with which the halakha is ruled, but the opinion 
of an individual Sage (see Mishne LaMelekh). 
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Rav Yehuda said that Rav said: The tanna is Rabbi Meir, as it is 
taught in a baraita: With regard to a minor from the age of one day 
old until she grows two pubic hairs, there is the possibility of sale 
for her," as her father may sell her as a Hebrew maidservant, but 
there is no fine paid for her if she is raped. And once she grows two 
pubic hairs, from that point until she matures into a grown woman 
there is a fine for her, as during that period she is a young woman, 
with regard to whom the Torah law of a rapist and a seducer applies, 
but there is no possibility of sale for her. Once she grows two hairs 
she is no longer under her father’s control and can no longer be sold. 
This is the statement of Rabbi Meir, as Rabbi Meir would state a 
principle: Any place where there is a sale, there is no fine; and any 
place where there is a fine, there is no sale. 


And the Rabbis say: With regard to a minor from the age of three 
years and one day old until she matures into a grown woman, there 
is a fine for her." The Gemara asks: Is that to say that a fine, yes, 
there is, but a sale, no, there is not? Do the Rabbis maintain that the 
father has no right to sell his minor daughter? The Gemara emends 
the text: Say: 


There is a fine even in a place where there is sale. That is, not only can 
a minor girl from the age of three be sold until she matures, but she 
also receives payment of the fine. 


Q The Gemara questions the basic halakha that one who rapes young 
women of flawed lineage is liable to pay the fine: And are these young 
women entitled to the fine?" But why? I read here with regard to a 
rapist: “And to him she shall be as a wife” (Deuteronomy 22:29)," 
from which the Sages derived that only a wife who is suitable for him 
is eligible to receive payment of a fine from a rapist. Reish Lakish said 
that one verse states: “Ifa man finds a young woman” (Deuteronomy 
22:28), and another states: “And he shall give to the father of the young 
woman” (Deuteronomy 22:29). This is tantamount to three mentions: 
Young woman, young woman, the young woman, as the superfluous 
definite article is interpreted as a third mention of the term. One 
mention is required to teach the matter itself, that one who rapes a 
young woman is liable to pay a fine; and one is to include payment of 
a fine to those young women for whose rape one is liable for violating 
prohibitions; and one is to include payment ofa fine to those young 
women for whose rape one is liable to receive karet. 


Rav Pappa said: This is derived from the halakha of the seducer, as 
the verses state: “And ifa man seduce a virgin... he shall weigh money 
like the dowry of the virgins” (Exodus 22:15-16). This is tantamount 
to three mentions: Virgin, virgins, the virgins. One mention is 
required to teach the matter itself; and one is to include those young 
women for whose rape one is liable for violating prohibitions; and 
one is to include those young women for whom one who rapes them 
is liable to receive karet. 


The Gemara asks: And Rav Pappa, what is the reason that he did not 

cite the source as Reish Lakish did? The Gemara answers: That deri- 
vation from the three instances of the term young woman is required 

by him to teach in accordance with that which Abaye said, as Abaye 

said: If one engaged in forced intercourse with a young woman and 

she died" before he stood trial, he is exempt from paying the fine, as 

it is stated: “And he shall give to the father of the young woman” 
(Deuteronomy 22:29). From the fact that the verse does not simply 
say: To her father, it is inferred: To the father of the young woman 

and not to the father of a dead woman. He is liable only if the young 

woman is still alive. 
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HALAKHA 
There is the possibility of sale for her - 131 ay w»: The 
father of a minor girl may sell her as a Hebrew maidservant 
from the day of her birth until she completes her twelfth 
year and grows two pubic hairs. However, once she has 
grown two pubic hairs, he may no longer sell her (Ram- 
bam Sefer Kinyan, Hilkhot Avadim 4:1). 


When is there a fine for her — Dap ab wy mia: A virgin is 
entitled to a fine for rape from the age of three years and 
one day old until puberty, in accordance with the opinion 
of the Rabbis. Although the unattributed mishna is in 
accordance with the opinion of Rabbi Meir and as a rule 
the halakha is ruled accordingly, the Gemara indicates that 
the mishna reflects an individual opinion. That is the rul- 
ing of Rif, the Rambam, and the Rosh. Rabbeinu Hananel 
and the Ra’avad rule in accordance with the unattributed 
mishna (Rambam Sefer Nashim, Hilkhot Na‘ara Betula 1:8; 
Shulhan Arukh, Even HaEzer 1771). 


NOTES 

And are these entitled to the fine — 17139 KDP 193. N: 
Rashi indicates that this marks the beginning of a new 
discussion in which the Gemara analyzes the mishna itself. 
In the Shita Mekubbetzet there is an attempt to tie this 
matter to the previous one. Had the Gemara explained 
that the mishna is dealing only with the practical hala- 
kha, the mishna could be explained as teaching that 
the young women of flawed lineage are not entitled to 
the fine by Torah law. The Rabbis instituted that the fine 
should be paid, for the following reason: So that a sinner 
will not profit. After asserting that the mishna is dealing 
with Torah law, and that the fine is paid to the father of a 
young woman and not the father of a minor, this must be 
reconciled with the verses in the Torah. 


| read here: “And to him she shall be a wife” - px 
mend man d 13: The Ritva contends that this difficulty 
does not stem ae the verse itself, as the verse can be 
explained in the opposite manner, i.e., that a rapist must 
marry the woman he raped even if she is unfit to marry 
him. The Tosefot Rid cites the Gemara later (40a), where 
the question is raised: Why doesn't the positive mitzva to 
marry the young woman override the prohibition against 
marrying her? Rather, the difficulty is based primarily on 
the interpretation of the Sages that “she shall be a wife” 
refers to a woman suitable for him. 


HALAKHA 


If one engaged in forced intercourse with a young 
woman and she died - nmg why ta: Ifa young woman 
raped by a man died before he stood trial, he is exempt 
from paying the fine, as per the opinion of Abaye (Ram- 
bam Sefer Nashim, Hilkhot Na‘ara Betula 1:15; Tur, Even 
HaEzer 177). 


167 


10377319 - KETUBOT : PEREK III : 29B 


This file may not be reproduced or distributed in any form without express permission from the publisher 


BACKGROUND 


Verbal analogy — mw my: This is a fundamental tal- 
mudic principle of biblical interpretation, appearing in 
all standard lists of exegetical principles: If the same 
word or phrase appears in two places in the Torah, and 
a certain halakha is stated explicitly in one of these 
places, one may infer, on the basis of a verbal anal- 
ogy, that the same applies in the other case as well. 
Consequently, inferences drawn on the basis of verba 
analogy rely on verbal identity rather than on concep- 
tual similarity. For example, the Torah states concern- 
ing those convicted of certain types of sorcery: “Shal 
be put to death; they shall stone them with stones; 
their blood shall be upon them” (Leviticus 20:27). Since 
this verse employs the expression “their blood shal 
be upon them” when speaking of death by stoning, 
the Talmud infers by verbal analogy that in all cases 
where this expression is used, the punishment is capita 
punishment by stoning. 

Generally, inferences are drawn through verbal anal- 
ogy only if the same word or phrase appears in both of 
the verses being compared, although verbal analogies 
are occasionally drawn even if the terms are not identi- 
cal, if their meanings are similar. 


HALAKHA 
That this should be like the dowry of the virgins - 
nanan ‘iad M KPH: One who seduces or rapes a 
virgin young woman must pay a fine of fifty silver sela 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 1:1). 


A woman who is suitable for him to sustain — nwt 
ap TAKTI: Although the Torah states that a rapist 
is ‘obligated to marry his victim, if she is forbidden to 
him, even if the prohibition is due to a positive mitzva 
or by rabbinic law, he may not marry her, in accordance 
with the opinion of Rabbi Shimon ben Menasya (see 
Kesef Mishne and Lehem Mishne). The Halakhot Gedolot 
states that this halakha is based on the later mishna 
(40a) (Rambam Sefer Nashim, Hilkhot Navara Betula 1:5; 
Shulhan Arukh, Even HaEzer 177:4). 
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NOTES 


The Gemara asks: And Reish Lakish, what is the reason that he 
did not cite the source as Rav Pappa did? The Gemara answers: 
That derivation from the three instances of the term virgin is 
required by him to derive a verbal analogy,’ as it is taught in a 
baraita that it is written with regard to a seducer: “He shall weigh 
[yishkol] money like the dowry of the virgins” (Exodus 22:16), 
from which it is derived that this fine of a seducer should be 
a sum of fifty sela like the dowry of the virgins" specified in 
the case of a rapist; and the dowry of the virgins must be paid 
in sela like this fine of the seducer. Therefore, Reish Lakish holds 
that no additional matters may be derived from the term virgins. 
The Gemara asks: And for Reish Lakish too, isn’t it required 
by him to teach in accordance with that which Abaye said? 
And similarly, for Rav Pappa, isn’t it required by him to derive 
a verbal analogy? 


Rather, there are six verses written,” and both Reish Lakish and 
Rav Pappa derive matters from all of them. In the two passages 
discussing the rapist and the seducer, it is written: Young woman, 
young woman, the young woman; virgin, virgins, the virgins. 
Two mentions are required to teach the matters themselves, the 
basic halakhot of a rapist and a seducer; one mention is needed to 
teach in accordance with that which Abaye said; and one men- 
tion is necessary to derive a verbal analogy with regard to the 
dowry of virgins. Two mentions of the term remain for him; one 
is to include those young women for whose rape one is liable for 
violating prohibitions, and one is to include those young women 
for whom one who rapes them is liable to receive karet. Reish 
Lakish and Rav Pappa do not disagree; the derivation of each 
complements that of the other. 


Q The Gemara comments: And the mishna comes to exclude the 
opinion of this tanna," as it is taught in a baraita that it is written: 
“And to him she shall be [tihye] as a wife” (Deuteronomy 22:29). 
Shimon HaTimni says: This is referring to a woman for whom 
there is betrothal [havaya]." If one betroths a woman with whom 
relations are punishable by karet, the betrothal does not take effect. 
Rabbi Shimon ben Menasya says: This is referring to a woman 
who is suitable for him to sustain,” whom he need not divorce 
due to her flawed lineage. 


The Gemara begins its analysis of the baraita with the question: 
What is the practical difference between the statements of Shimon 
HaTimni and Rabbi Shimon ben Menasya? The Gemara explains 
that Rabbi Zeira said: The difference between their opinions is 
with regard to a mamzeret or a Gibeonite woman, or any other 
woman who is forbidden but for whom betrothal takes effect. 
According to the one who said that the criterion is whether there 
is betrothal, for this woman there is also betrothal. If a Jewish 
man betroths a mamzeret or a Gibeonite woman, although it is 
prohibited to do so, the betrothal takes effect. However, according 
to the one who said that the criterion is whether the woman is 
suitable for him to sustain, this woman is not suitable for him to 
sustain, since due to the prohibition he is obligated to divorce her. 


There are six verses written — IND x1? KAP: In other words, 
here is no dispute between Reish Lakish and Rav Pappa. Each 
cited different aspects of the same exposition. One of them 
specified the terms that include those liable for violating prohi- 
bitions, while the other explained the terms that include those 
iable to receive karet (Ritva). 


And to exclude the opinion of this tanna - aA magh: 
The Tosafot Yeshanim and the Rosh maintain that the mishna 
is actually excluding the opinions of two tanna'im, Shimon 
HaTimni and Rabbi Shimon ben Menasya, and the phrase: This 
tanna, is referring to the tanna who taught that baraita in which 
heir opinions were cited. However, see the alternative ver- 


168 


KETUBOT : PEREK III : 29B : :03972)15 


sions of the text for readings that do not require this somewhat 
implausible interpretation. 


For whom there is betrothal [havaya] - myn 7a wW: The term 
havaya is taken from the term used in the Torah: “And ifa priest's 
daughter be married [tihye] toa common man’ (Leviticus 22:12); 
“And to him she shall be [tihye] as a wife” (Deuteronomy 22:29). 
Havaya, which literally means being, means that the betrothal 
is effective. Although there is a fundamental dispute between 
amora'im in tractate Temura with regard to whether perfor- 
mance of a prohibited action can lead to a halakhically valid 
result, it is clear from the verses that in certain cases betrothal 
is effective even though it contravenes Torah law. This is true 


even according to the extreme opinion of Rabbi Akiva, who 
says that as a rule, even in cases where one merely violated a 
prohibition, a child born of that union is amamzer. In this regard, 
there are many different levels of prohibition and circumstances 
that affect betrothal differently. Clearly, betrothal of an object 
or an animal does not take effect. Similarly, since betrothal and 
marriage are relevant only within the Jewish people, betrothal 
of a gentile or a slave does not take effect. With regard to other 
prohibitions there are differences of opinion as to whether 
the prohibition prevents the betrothal from taking effect, or 
whether it takes effect only in the sense that it is prohibited 
for the woman to marry another without first receiving a bill 
of divorce. 
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The Gemara asks: And according to Rabbi Akiva," who said: 
Betrothal does not take effect for women for whose rape one is 
liable for violating prohibitions, what is the difference between 
them? According to his opinion, betrothal of a mamzeret does not 
take effect either. The Gemara answers: The difference between 
their statements is the case of a widow raped by a High Priest, 
in accordance with the opinion of Rabbi Simai, as it is taught 
in a baraita that Rabbi Simai says: Rabbi Akiva deems children 
from all illicit relations mamzerim, except for a child born from 
a widow to a High Priest, as the Torah said: “A widow and a 
divorcée he shall not take... and he shall not profane [yehallel] 
his seed among his people” (Leviticus 21:14-15), from which it is 
derived: If he has a child with a widow he creates hillulin," i.e., 
the male offspring of those relations is a halal, disqualified from 
the priesthood, and the female offspring is a halala, unfit to marry 
a priest, but he does not create mamzerim. Apparently, in that 
case, the betrothal does take effect. 


The Gemara asks: And according to Rabbi Yeshevav, who said: 
Come, let us scream at Akiva ben Yosef, who is proliferating 
mamzerim, as he would say: With regard to anyone who does 
not have the possibility of permitted relations in the Jewish 
people, including a widow with a High Priest, the offspring is a 
mamzer, what is the difference between their opinions, between 
the one who said that a fine is paid to women with whom the 
betrothal takes effect and the one who said that a fine is paid to 
women suitable for one to sustain? Rabbi Yeshevav maintains that 
betrothal does not take effect even in the case of a widow to a 
High Priest. The Gemara answers: There is a difference between 
them with regard to 


intercourse with women for which one is liable for violating a 
positive mitzva," e.g., an Egyptian convert and an Edomite 
convert (see Deuteronomy 23:8-9). If he raped a first- or second- 
generation Egyptian or Edomite convert, even Rabbi Yeshevav 
agrees that the child is not a mamzer, as the betrothal takes effect. 
On the other hand, it is prohibited for him to sustain her as a wife. 


The Gemara asks: This works out well according to Rabbi Yeshe- 
vav ifhe is coming to reject the opinion of Rabbi Simai. If Rabbi 

Yeshevav merely takes issue with Rabbi Simai, who said that all 

offspring of forbidden relations are mamzerim according to Rabbi 

Akiva except for those resulting from relations between a widow 
and a High Priest, then it may well be explained that Rabbi Yeshe- 
vav holds that Rabbi Akiva rules that betrothal does not take effect 

and that there is mamzerut when one violates the prohibitions of 
the priesthood. However, if he is stating his own opinion, inde- 
pendent of Rabbi Simai’s statement, his ruling is more compre- 
hensive and leads to the conclusion that in the case of relations 

with anyone who does not have the possibility of permitted 

relations among the Jewish people, the child is a mamzer, and 

this is true even of women for relations with whom one is liable 

for violating positive mitzvot, e.g., Egyptian or Edomite converts. 
In that case, what is the difference between the opinions of 
Shimon HaTimni and Rabbi Shimon ben Menasya? 


NOTES 


And according to Rabbi Akiva - xa»py vari: Tosafot note that 
his question is irrelevant according to the opinion of Rabbi 
Shimon HaTimni, as the Gemara in Yevamot states explicitly 
hat he disagrees with Rabbi Akiva in this regard and maintains 
hat betrothal takes effect in cases of women for whom one 
who rapes them is liable for violating a prohibition. Instead, the 
difficulty is in accordance with the opinion of Rabbi Shimon ben 
enasya, whose opinion the Gemara seeks to reconcile with that 
of Rabbi Akiva. The Ramban cites a similar answer in the name of 
Rabbi Avraham Av Bet Din, and other early commentaries explain 
ikewise. The Ra'ah, however, maintains that the question here 
is not how to reconcile the opinions of these tanna‘im with that 
of Rabbi Akiva. Rather, the Gemara is asking: According to Rabbi 
Akiva, is there a difference between the two interpretations: 
A woman for whom there is betrothal, and: A woman who is 
suitable for him to sustain? 


He creates hillulin — nwiy xin pan: Tosafot discuss a dif- 
erent aspect of this dilemma at length: Is mamzer status of 
offspring tied to the question of whether or not there is havaya, 
i.e., whether or not betrothal takes effect, between the man and 
he woman? They maintain that according to most opinions, 
mamzer status is causally related to the betrothal taking effect. 
n other words, in any case where betrothal does not take effect, 
he offspring is a mamzer. Admittedly, there are exceptions to 
his principle, as the child of a Jewish man and a gentile woman 
or a maidservant is not a mamzer. However, that is because no 
relationship outside the congregation of Israel leads to mamzer 
status, which exists only with regard to Jews. See Josafot for their 
proof that not everyone agrees that there is necessarily a link 
between the betrothal not taking effect and mamzer status. 


NOTES 


Intercourse with women for which one is liable for violating 
a positive mitzva — Wy 13»: The category of positive mitzvot 
includes all prohibitions that are formulated as a positive mitzva 
rather than using a negative phrase, e.g.: You may not, lest, do 
not, take care. One who transgresses and fails to fulfill the 
command has violated a positive mitzva. In the beginning of 
tractate Yevamot and elsewhere, the Gemara discusses the rela- 
tive significance of positive mitzvot and prohibitions. There is a 
fundamental difference between them with regard to punish- 
ment: Prohibitions are generally punishable by lashes, whereas 
positive mitzvot are not. Sexual relations with an Egyptian or 
Edomite convert are forbidden by a positive mitzva, as explained 
by Rashi, but there are also other examples of relations forbidden 
by a positive mitzva. As the Gemara will immediately explain, 
relations between a non-virgin and a High Priest are also forbid- 
den by a positive mitzva. 
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The Gemara answers: There is a difference between them in the 

case of a non-virgin raped by a High Priest." And the Gemara 

asks: Here, too, she is a woman for relations with whom one is 

liable for violating a positive mitzva, as the High Priest fails to fulfill 

the mitzva “But a virgin of his own people shall he take to wife” 
(Leviticus 21:14). If Rabbi Akiva rules that betrothal does not take 

effect when a positive mitzva is violated, what is different about 

this case? The Gemara answers: It is different because it is a posi- 
tive mitzva whose application is not equal for all." There are two 

lenient aspects to this mitzva: It is a positive mitzva and not a 

prohibition, and it applies only to the High Priest and not to all 

Jews. Even Rabbi Yeshevav would agree that according to Rabbi 

Akiva, a child born from relations between a High Priest and a 

non-virgin is not a mamzer. However, the High Priest may not 

sustain the woman as his wife. Therefore, this case is the practical 

difference between the statements of Shimon HaTimni and Rabbi 

Shimon ben Menasya. 


§ Rav Hisda said: Everyone agrees with regard to one who 
engaged in forced intercourse with a menstruating woman" that 
he pays the fine. He elaborates: According to the one who says 
that the criterion is whether there is betrothal, for this woman 
too there is betrothal." According to the one who says that 
the criterion is whether the woman is suitable for him to sustain, 
this woman is suitable for him to sustain. 


NOTES 


A non-virgin raped by a High Priest - bina yb abaya: All 
commentaries grapple with the following fundamental ques- 
tion, which requires explanation of the case of a non-virgin 
and a High Priest: If the case is that a High Priest raped a 
non-virgin, he cannot possibly be liable to pay the fine, as 
the Torah imposes the fine only for rape of a virgin. The case 
must perforce involve a more intricate situation. Rashi and the 
Ra‘avad explain that the young woman had engaged in anal 
intercourse, and therefore she is not considered a non-virgin 
in terms of the prohibition of a High Priest; however, in terms 
of the fine, she maintains the status of a virgin, even if she 
engaged in anal intercourse many times. Most commentar- 
ies, though, including Josafot, the Ramban, and the Rashba, 
accept Rabbeinu Hananel's interpretation that it refers to a 
virgin young woman who was raped by the High Priest himself. 
He thereby rendered her a non-virgin, whose betrothal takes 
effect, but it is prohibited for him to remain married to her. 
In the Shita Mekubbetzet Rashi’s explanation is questioned: 
If the anal intercourse rendered her a non-virgin in terms of 
the High Priest, when he rapes her he renders her a halala. 
Consequently, she is forbidden to him by a Torah prohibi- 
tion and the betrothal does not take effect. The answer in the 
Shita Mekubbetzet is that although he renders her a halala by 
means of the rape, he incurs the obligation to pay the fine 
when he initiated intercourse, and she is rendered a halala 
at its conclusion. 


A positive mitzva whose application is not equal for all - 
Soa mw iyxw Mwy: The Gemara explains in several places that 
a mitzva that is universally applicable, whether it is a positive 
mitzva or a prohibition, is more severe than one whose appli- 
cability is selective. Rabbi Akiva Eiger notes that the prohibition 
rendering a widow forbidden to a High Priest is also not univer- 
sally applicable, just like the mitzva that renders a non-virgin 
forbidden. The essence of his answer, which is rejected by the 
Rashash, is that the mitzva that renders a non-virgin forbidden 
o a High Priest has a twofold leniency: It is a positive mitzva, 
and it is a mitzva that is not universally applicable. The Meiri 
explains similarly that the reason for leniency with regard to 
his mitzva is that it applies exclusively to the High Priest and 
not even to other priests. Furthermore, there are additional 
enient aspects to this prohibition, as the Gemara states in 


tractate Yevamot: Ultimately she will be a non-virgin after her 
marriage to him, and it stands to reason that the fact that the 
prohibition will eventually be negated on its own renders it 
a lenient prohibition. In fact, some assert that if a High Priest 
married a virgin that he raped, he need not divorce her after 
the fact (see Tosafot). 


Everyone agrees with regard to one who engaged in forced 
intercourse with a menstruating woman - y x22 p'tin Yan 
mai: The phrase: Everyone agrees, does not include all of the 
Sages, as from the statement of Rabbi Nehunya ben HaKana it 
appears that one who rapes a menstruating woman does not 
pay the fine. Admittedly, some take issue with this assertion, 
but the Josafot Yeshanim, citing the Maharam MiRotenburg, 
bring conclusive proof from the Tosefta in which it is explicitly 
stated that Rabbi Nehunya ben HaKana exempts one who 
rapes a menstruating woman from paying the fine. Rather, the 
phrase: Everyone agrees, refers to the dispute between Shimon 
HaTimni and Rabbi Shimon ben Menasya, as according to the 
criteria established by both of them he is obligated to pay the 
fine, as there, betrothal with a menstruating woman takes 
effect and she is suitable for him to sustain as his wife (see 
Tosafot and Ritva). This is the understanding in the Babylonian 
Talmud; however, in the Jerusalem Talmud the understanding 
is the opposite, and Rabbi Nehunya ben HaKana agrees that 
one who has relations with a menstruating woman or with 
his wife's sister is liable to pay the fine. The reason is that these 
relationships can become permitted over the course of time, 
when the menstruating woman immerses in a ritual bath and 
when one's wife dies, respectively. However, one who rapes a 
woman that is forbidden to him by a prohibition punishable by 
karet and whom will remain permanently forbidden to him is 
exempt from payment of the fine. Rabbi Shimon ben Menasya, 
in contrast, contends that wherever there is liability to receive 
karet he is exempt from payment of the fine. 


A menstruating woman has betrothal — myg ma w? mT: 
This is derived from the verse “And her menstruation is tehi] 
upon him” (Leviticus 15:24), which indicates that the havaya of 
betrothal is effective even when she is menstruating. Although 
the early commentaries disagree as to whether or not marriage 
to a menstruating woman takes effect, everyone agrees that 
her betrothal takes effect (see Ritva). 
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To exclude the opinion of Rabbi Nehunya ben HaKana — 
MPT ja MD ATT. magh: Some commentaries maintain that 
which Rav Hisda said: Everyone 

agrees with regard to one who engaged in forced intercourse 

with a menstruating woman that he pays the fine. In that state- 
ment, Rav Hisda rejects the opinion of Rabbi Nehunya (Tosafot; 

Shita Yeshana, cited in Shita Mekubbetzet). However, Rashi and 

others claim that the Gemara relates to the halakha in the 

h regard to one who rapes his sister. Proof is cited in 

the Shita Mekubbetzet for Rashi’s explanation from the fact that 
the mishna adds the phrase: Although there is karet for them, 
which underscores the fact that despite the prohibition involv- 
ing karet Rabbi Nehunya's opinion is not taken into account. 


this statement relates to tha 


mishna wi 


The opinion of Rabbi Nehunya ben HaKana - kin aw 
Map Ja: Rabbi Nehunya’s opinion is based on two fundamental 
reasons that are basically accepted by most tanna’im. First, 
one is not punished twice for the same transgression, as the 
Gemara later explains at length. Second, there is a principle that 


§ The Gemara comments: And the mishna’s ruling that one who 
has relations with his sister is liable to pay the fine comes to exclude 
the opinion of Rabbi Nehunya ben HaKana," as it is taught 
in a baraita: Rabbi Nehunya ben HaKana would render Yom 
Kippur like Shabbat with regard to payment for damages." Just 
as one who intentionally desecrates Shabbat is liable to receive 
the death penalty and is therefore exempt from the obligation of 
payment for damages caused while desecrating Shabbat, so too, 
one who intentionally desecrates Yom Kippur is liable to receive 
the death penalty and is therefore exempt from the obligation of 
payment for damages caused while desecrating Yom Kippur. 


The Gemara asks: What is the rationale for the opinion of Rabbi 
Nehunya ben HaKana? Abaye said: It states the word harm at the 
hands of man, in the verse “But if any harm follow, then you shall 
give a soul for a soul” (Exodus 21:23) and it states the word harm 
at the hand of Heaven, in the verse in which Jacob states: “My son 
shall not descend with you...and harm befalls him on the way” 
(Genesis 42:38). Just as with regard to harm that is stated at the 
hands of man, e.g., one who kills and is liable to be executed, one 
is exempt from the associated payment," so too, with regard to 
harm that is stated at the hand of Heaven, one is exempt from 
the associated payment. 


Rav Adda bar Ahava strongly objects to this: From where is it 
derived that when Jacob is warning his sons he is warning them 
about cold and heat [tzinim pahim],'. which are at the hand of 
Heaven? Perhaps he was warning them about a lion and thieves, 
which are harm at the hands of man, meaning that unlike heat and 
cold, these dangers are not calibrated by God. The Gemara refutes 
this: Is that to say that Jacob warned them about this harm at the 
hand of man, but about that harm at the hand of Heaven he did 
not warn them? Jacob warned them about all potentially harmful 
matters that might befall Benjamin, not merely one particular form 
of catastrophe. 


The Gemara asks: And are cold and heat at the hand of Heaven? 
Isn’t it taught in a baraita: All matters are at the hand of Heaven 
except for cold and heat, as it is stated: “Cold and heat are on 
the path of the crooked, he who guards his soul shall keep far 
from them” (Proverbs 22:5)? This indicates that cold and heat are 
forms of harm caused by man, from which one can protect himself. 
And furthermore, are a lion and thieves forms of harm at the 
hands of man? But didn’t Rav Yosef say, and similarly, didn’t 
Rabbi Hiyya teach a baraita: From the day that the Temple 
was destroyed," although the Sanhedrin was abolished the four 
death penalties® were not abolished? The Gemara asks: Were they 
not abolished? It is clear that they were abolished, as today there 
is neither Sanhedrin nor capital punishment. Rather, it means that 
although there are no court-imposed executions, 


NOTES 


reasons: Since this transgression entails karet, it is sufficient that 
one receive that severe punishment and not be liable to pay. 
Another factor taken into consideration by Rabbi Nehunya, as 
mentioned in the Gemara briefly, is that wherever the Torah 
imposes the death penalty it does not render one liable to 
receive any other punishment, and karet is essentially death at 
the hand of Heaven. The Rabbis respond that these principles 
apply only to punishments administered by man, but not to 
penalties administered by Heaven. Furthermore, when one’s 
punishment is at the hand of Heaven he can repent, gain atone- 
ment for his sin, and avert his punishment. That is not the case 
with regard to punishments administered by man (Meiri). 


Cold and heat [tzinim pahim] - wma Dy: Rashi and most 
commentaries explain these words as meaning cold and heat. 
The Rashbam maintains that tzinim is a form of the word tzina, 
meaning cold, while pahim means trap (see Tosafot). Rashi and 
other commentaries explain the verse in Proverbs in an entirely 


one receives the greater of two punishments. Rabbi Nehunya dif 


rom the publisher 


PERSONALITIES 
Rabbi Nehunya ben HaKana - 7377 ja Xam 19: Rabbi 
Nehunya ben HaKana was a tanna during the generation 
when the Second Temple was destroyed. It is possible 
that he is the same tanna occasionally referred to as Rabbi 
Nehunya the Great. 

Apparently, he had a close relationship with the stu- 
dents of Rabban Yohanan ben Zakkai. 

Few of Rabbi Nehunya ben HaKana’s halakhic state- 
ments were preserved; however, several aggadic state- 
ments are cited in his name. The prayer that he recited 
upon entering the study hall (Berakhot 28b) is widely 
known. Later in this tractate (28a) his positive attributes 
and his modesty are recounted. Rabbi Nehunya is cred- 
ited with development of the hermeneutical method of 
generalization and detail, and it is generally attributed to 
Rabbi Yishmael, his most prominent student. Authorship 
of Sefer HaBahir, a kabbalistic midrash, is also attributed to 
him, as is the prayer: Please, with the might [ana bekho'ah]. 

Kana is the name of a city in the tribal territory of Asher 
(Joshua 19:28). Perhaps his title is attributable to the place 
where he lived. 


HALAKHA 

Death at the hands of man, he is exempt from pay- 
ment- pawn jo ws OTK "Pa ADM: If one committed 
a transgression for which he was liable to be executed, 
even if he was not forewarned and therefore not actually 
punished, he is nevertheless exempt from any payment for 
which he may be liable due to this transgression (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 1:14 and Sefer Nezikim, 
Hilkhot Geneiva 3:2; Shulhan Arukh, Hoshen Mishpat 351). 


LANGUAGE 

Cold and heat [tzinim pahim] - ond o»»¥: Most com- 
mentaries on the book of Proverbs agree that tzinim 
pahim means thorns and traps. However, opinions are 
divided with regard to its use in the Talmud. Tosafot cite 
several different explanations for these words. Some inter- 
pret tzinim pahim as gale-force cold winds (Rabbeinu 
Gershom on Bava Batra 144b). Those commentaries who 
translate pahim as heat apparently connect it to the term 
for coals, pehamim, as in the verse “Upon the wicked He 
shall rain coals [pahim], fire, and brimstone” (Psalms 11:6). 


BACKGROUND 


The four death penalties - nin» yar: There are four 
forms of court-administered capital punishment in the 
Torah. They are, in diminishing order of severity: Stoning, 
burning, decapitation, and strangulation. Capital cases 
are adjudicated by a court consisting of twenty-three 
judges. 


fferent manner, unrelated to cold and heat. In any case, the 
idea is that most suffering cannot be prevented no matter what 
precautions a person takes, except for those matters caused by 
negligence (see Tosafot; Ramban). 


From the day that the Temple was destroyed — ma a1nNw Diva 
wa: Tosafot question this statement, as it is well known 
he courts ceased adjudicating capital cases before the des 
ion of the Temple. They answer that even so, these judgments 
were not entirely abrogated at the time. Furthermore, as long 
as the Temple was standing it afforded atonement for cer 
ypes of sins through the priestly vestments and the scape- 
goat. The Shita Yeshana, cited in the Shita Mekubbetzet, explains 
hat Rabbi Hiyya spoke in general terms and did not insis 
precision with regard to the date, as it roughly coincided with 
he destruction. Likewise, it can be explained that even while 
he Temple was standing, if the Sanhedrin did not have the 
authority to impose judgment, violators would be punished at 
he hand of Heaven. 
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LANGUAGE 
Diphtheria [serunki] — 3311: An extension of the Hebrew/ 
Aramaic roots samekh, nun, kaf or shin, nun, kuf, and the 
verb, lesarnek, meaning strangulation. The reference here 
is most likely to diphtheria, which causes the blockage of 
the trachea and death by strangulation. 


HALAKHA 

A non-priest who ate teruma - mana Soxw tt: A non- 
priest who intentionally ate teruma is liable to receive death 
at the hand of Heaven. If he was forewarned, he is flogged 
and need not pay for the teruma he ate, as one does not 
both receive lashes and pay. The halakha is not decided 
based on the Gemara here, which is in accordance with 
the opinion of Rabbi Nehunya. Rather, it is in accordance 
with the conclusion in tractate Terumot of the Jerusalem 
Talmud (Rambam Sefer Zera‘im, Hilkhot Terumot 6:6 and 
Kesef Mishne there). 
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the punishment of the four death penalties was not abolished." 
How so? One who was liable to be executed by stoning either 
falls from the roof or a beast tramples him. That is similar to 
stoning, which involves being pushed off an elevated place and 
then stoned. And one who was liable to be executed by burning 
either falls into a conflagration or a snake bites him, which 
creates a burning sensation. And one who was liable to be exe- 
cuted by decapitation is either handed over to the ruling mon- 
archy for execution by sword, or bandits attack and kill him. 
And one who was liable to be executed by strangulation either 
drowns in a river, or dies of diphtheria [serunki].' Rather, 
reverse the order of the previous statement: A lion and thieves 
are cases of harm at the hand of Heaven," while cold and heat 
are cases of harm at the hands of man." 


Rava said an additional explanation: The rationale for the opin- 
ion of Rabbi Nehunya ben HaKana is from here. It is written 
that one who gives his children to Molech is liable to be executed 
by stoning: “And if the people of the land do at all hide their 
eyes" from that man, when he gives of his seed to Molech, and 
do not put him to death; then I will set My face against that man 
and against his family, and will cut him off [vehikhrati]” (Levit- 
icus 20:4-5). Through the juxtaposition in this verse the Torah 
said: My karet is like your death penalty; just as one who is 
liable to receive your death penalty is exempt from the associ- 
ated payments, so too, one who is liable to receive My karet is 
exempt from the associated payments. 


The Gemara asks: What practical difference is there between 
the opinions of Rava and Abaye with regard to the rationale 
for the opinion of Rabbi Nehunya ben HaKana? The Gemara 
answers: There is a difference between them with regard to 
a non-priest who intentionally ate teruma.™ According to 
Abaye he is exempt from paying the priest the value of the 
teruma, as a non-priest who ate teruma is liable to receive death 
at the hand of Heaven. Abaye maintains that the legal status of 
all forms of death at the hand of Heaven is equivalent to that of 
death at the hands of man, and therefore, one is exempt from 
payment. And according to Rava, who derives the rationale 
from the juxtaposition between karet and death at the hands of 
man, since a non-priest who ate teruma is not liable to receive 
karet, he is liable to pay the priest for the teruma that he ate. 


The punishment of the four death penalties was not abol- 
ished - boa x nima yas pT: Tosafot ask: Aren't there many 
wicked people who die peacefully and are not punished in 
these manners? They answer that sometimes the punishment 
is waived if they repented. Similarly, the Rambam writes that 
their other merits can protect them, as one is not in a position 
to assess the actions of others and determine the precise pun- 
ishment that they deserve. In the Shita Mekubbetzet and in the 
commentary of the Ritva, the explanation is that punishment 
meted out in this world corresponds to the four death penalties. 
Not all wicked people are punished in this manner, however, as 
some enjoy peace in this world to facilitate their more severe 
punishment in the next world. In the Shita Mekubbetzet it is 
explained that only those who were forewarned and sinned 
in the presence of witnesses are subject to these punishments, 
and if the courts had the authority they would have adminis- 
tered the four death penalties. 


A lion and thieves are at the hand of Heaven — 12331 XIX 
paw rpa: The early commentaries ask: How can any harm be 
deemed at the hands of man, if even these are considered to 
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of his seed unto Molech” (Leviticus 20:3)? The answer is that the 


be caused by Heaven? They answer, based on Rashi, that when 
the verse states: “And yet no harm follow, he shall be punished 
(Exodus 21:22), harm refers to court-administered death penal- 
ties (Ramban). The Ra’ah likewise explains that since the death 
penalty is imposed due to the misguided choices of the sinne 
it is parallel to cold or heat, as there too one's failure to take 
precautions leads to harm. 


” 


= 


1 


Cold and heat are at the hands of man - o1% "Pa Dna Dwy: 
Rabbeinu Hananel explains that suffering from cold and heat is 
sometimes at the hands of man, such as when one carelessly 
exposes himself to extreme temperatures, and sometimes 
at the hand of God. Some commentaries maintain that the 
version of the Gemara before Rabbeinu Hananel reflects this 
explanation. 


And if the people of the land do at all hide their eyes - or) 
Ysg oy wary» odpm: In the Shita Mekubbetzet, the question 
is raised: Why does the Gemara cite this verse rather than the 
preceding one: “And | will set My face against that man, and 
will cut him off from among his people, because he has given 


preceding verse first refers to one who sinned intentionally but 
without forewarning or without witnesses, and therefore there 
is no parallel to one who is liable to receive the death penalty. 
The Gemara therefore cites a verse that deals with one who 
was liable to receive court-administered execution, in which 
case the parallel between the death penalties administered by 
Heaven and by the court is clear. 


A non-priest who ate teruma - nann boxw st: The punish- 
ment for a non-priest who intentionally ate teruma is death at 
the hand of Heaven, as it is written: “And they shall die therein 
if they profane it” (Leviticus 22:9). In several places the Gemara 
explains that although karet is also a death penalty at the hand 
of Heaven, there is a difference between the two. Karet is a more 
severe punishment, as one dies younger and sometimes one’s 
family is also eliminated. This is especially true according to the 
explanation of the Rambam, who maintains that karet entails 
the soul ceasing to exist. Since death at the hand of Heaven is 
less severe, itis possible that even according to Rabbi Nehunya 
the sinner would not be exempt from payment. 
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The Gemara asks: And according to Abaye, is a non-priest actually 
exempt from payment for the teruma? But didn’t Rav Hisda 
say that Rabbi Nehunya ben HaKana concedes" with regard to 
one who steals another’s forbidden fat’ and eats it" that he is 
obligated to pay for the fat, even though he is liable to receive karet, 
as he was already liable for theft before he came to violate the 
prohibition against eating forbidden fat? Apparently, from the 
moment he lifts the fat to steal it he acquired it," and he bears 
responsibility to repay it, but he is liable to receive the death pen- 
alty only when he eats it. Here, too, with regard to a non-priest 
who ate teruma, at the moment he lifts the teruma he acquired it 
and is responsible to repay it, and he is liable to receive the death 
penalty only when he eats it. The Gemara answers: With what are 
we dealing here? It is a case where another inserted the teruma 
into his mouth. In that case, acquisition and liability to receive the 
death penalty are simultaneous. 


The Gemara asks: Ultimately, once he chewed the teruma he 

acquired it" and is liable to pay, and he is liable to receive the death 

penalty only when he swallows it." Since the two are not simul- 
taneous, he should be liable to pay. The Gemara answers: It is a case 

where another inserted it into the pharynx,’ so the liability for 
payment and liability for the death penalty were both achieved 

through swallowing. The Gemara asks: What are the circum- 
stances? If it is possible to retrieve the teruma by removing it 
without ruining it, let him retrieve it. If one does so, he would not 
be liable to pay. If he fails to do so, liability or payment precedes 

liability for the death penalty. If it is not possible to retrieve’ the 

teruma, why is he liable? He did nothing; another person inserted 

the food in his throat. The Gemara answers: It is necessary only in 

a situation where it is possible to retrieve the teruma under duress, 
with great effort. 


Rav Pappa said: It is referring to a case where another inserted 
liquids of teruma into his mouth. As soon as the liquid enters his 
mouth, it is ruined. Therefore, the acquisition and his enjoyment 
are simultaneous. Rav Ashi said: It is referring to a non-priest 
who partook of his own teruma," e.g, if the non-priest inherited 
teruma from a priest, or acquired ownership from a priest. In that 
case, he did not steal the teruma and there is no payment for it, but 
he is liable to receive the death penalty for eating teruma, 


NOTES 


Rabbi Nehunya...concedes, etc. — 3) Km 131 Tin: The 
Ramban asks: What is novel in Rav Hisda’s statement, as clearly, 
with regard to a violation punishable by a court-administered 
death penalty, Rabbi Nehunya does not rule more stringently 
han do the Rabbis, who hold that if one does not incur the 
iability to be executed and the liability to pay simultaneously he 
is executed and also pays the damages? The Ramban answers: 
tis possible that Rav Hisda is teaching that the act of lifting the 
orbidden fat is not considered part of eating but is instead a 
separate act of acquisition. Furthermore, since Rabbi Nehunya 
is lenient with regard to payment, it was necessary to emphasize 
hat even he deems the offender liable in this case. 


From from the moment he lifts it he acquired it - KYY 
PP PAT: As explained below, it is necessary to precisely 
define the moment when a particular act is considered theft. 
Although in the case of misappropriation of a deposit one is lia- 
ble for merely planning to do so, that is not the case with regard 
to theft. Instead, the Sages established lifting as the determining 
factor in theft. One of the ramifications of this determination is 
with regard to the liability of the thief for damage to the objec 
from the moment he acquired it through the act of theft, even i 
he derived no benefit from it. Removing an item from its owner's 
domain also constitutes an act of theft, even if one did not lift it, 
as explained later in the Gemara. 


5 


Once he chewed it he acquired it — 13/2 py 12: The Meiri 
maintains that this phrase is superfluous, as merely holding food 
in one’s mouth acquires the food. He suggests that perhaps the 


thief must perform an action that demonstrates his consent to 
the proceedings (see Maharam Schiff). 


He is liable to receive the death penalty only when he swal- 
lows it- mayday a xb waaa ayia: The Rosh asks why he is 
liable only when he swallows the teruma if the terumais already 
profaned when he chews it. He answers that when the Sages 
said that one who uses teruma profanes it, that is only the case 
when one uses teruma and thereby completes his enjoyment of 
the food. Here, however, the chewing was not the final stage, as 
he swallowed it thereafter, and only at that point is the teruma 
profaned (see Tosafot Yeshanim). 


If it is not possible to retrieve — ata pi) xd x: The Ritva 
explains that this can also be referring to a case when another 
inserted the teruma with one's knowledge and consent. Tosafot 
approach this possibility from a different perspective. Some 
write that although he agreed to have the teruma placed in his 
mouth, he did not intend for it to be shoved in so far that he 
could not change his mind (see Meiri). 


Who partook of his own teruma — bwn mA boyv: The 
Rashba and others state that this does not mean that it is onlyi in 
a case where the teruma is his; rather, Abaye maintains that he is 
exempt from punishment for tearing his friend's silk even if the 
teruma was his. An issue addressed by the later commentaries is 
that if the teruma belonged to him he could request that a Sage 
dissolve the consecration of the teruma, as that consecration is 
like any other vow that can be dissolved in that manner (see Taz, 
Nekuddot HakKesef, and Sefer Hafla‘a). 


BACKGROUND 


Fat - abn: The reference is to forbidden animal fats pro- 
hibited by Torah law, in contrast to animal fats that are 
permitted. One who partakes of forbidden fats of a kosher 
domesticated animal is liable to receive karet (Leviticus 
7:22-25). One who partakes of those fats unwittingly is 
liable to bring a sin-offering. It is permitted to eat the fats 
of non-domesticated kosher animals and of kosher birds. 
Among the indicators distinguishing forbidden and per- 
mitted fats is that the forbidden fats are concentrated in 
certain areas in the animal's body, form an independent 
unit, and are not attached to the muscle. They are sur- 
rounded by a thin membrane and can easily be peeled 
away from the meat. Most forbidden fats of a consecrated 
animal were offered on the altar. 


Pharynx — myban va: This is located in the back of the 
mouth. Food reaching the pharynx activates a swallowing 
reflex. At that point, it is only with great effort that one 
could prevent the food from being swallowed. 


Location of the pharynx 


HALAKHA 


With regard to one who steals another's forbidden fat 
and eats it — thax ivan dw abr a333: One who steals 
forbidden fat from another and eats it must pay him the 
value of the fat. The Sma and others maintain that this 
is the halakha when one lifted the forbidden fat before 
consuming it. The Shakh notes that this is unnecessary, as 
the halakha is in accordance with the opinion of the Sages 
that even one who is liable to receive karet is obligated to 
pay for damage that he caused (Rambam Sefer Nezikim, 
Hilkhot Geneiva 2:4; Shulhan Arukh, Hoshen Mishpat 350). 
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Perek III 
Daf 31 Amuda 


LANGUAGE 
Silk [shira‘in] — jw: From the Greek onpukoy, sérikon, 
a particular variety of silk. 


HALAKHA 

One who shoots an arrow, etc. — 131 yn pita: If one 
shoots an arrow four cubits in the public domain on 
Shabbat and it tears silk along its path, he is exempt from 
payment for the damage as the Shabbat desecration and 
the damage occur simultaneously. This is in accordance 
with the statement of Rabbi Avin (Rambam Sefer Nezikim, 
Hilkhot Geneiva 3:2). 
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And he tore another's silk - ivan bw PPW yip: Rashi, the 
Ra'avad, and the Meiri maintain that Rav Ashi’s statement is in 
accordance with the opinion that the principle that a guilty 
person receives the greater punishment applies in a case where 
his liability to be executed is due to the effect of his actions on 
one person and his liability to pay is due to the effect of his 
actions on another. This applies not only if the two liabilities 
were incurred by a single act, e.g., killing a slave, which renders 
him liable to be executed for killing the slave and liable to 
pay the value of the slave to his master. It applies even if he 
performed two separate actions, as in this case, when he ate 
teruma and tore silk. Some commentaries explain that this refers 
to silk wrapped around his neck that he tore in the course of 
eating the teruma (Shita Mekubbetzet). However, Tosafot and 
most early commentaries contend that this is not actually a 
case of death to one person and payment to another, as death 
at the hand of Heaven is not the result of a sin committed 
against a particular person. Rather, the novel element is that 
he is exempt from payment even though he performed two 
separate actions. 


The prohibited labor of carrying out on Shabbat — nada 
nawa mygyin: One of the thirty-nine categories of labor that 
are prohibited on Shabbat by Torah law is the labor of carrying 
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and at the same time he tore another’s silk [shira’in]." The 
question is whether the liability to receive the death penalty 
exempts him from the liability for payment incurred at precisely 
the same moment. 


§ The Gemara analyzes the matter itself. Rav Hisda said: Rabbi 
Nehunya ben HaKana concedes in the case of one who steals 
another’s forbidden fat and eats it that he is obligated to pay for 
the fat, as he is already liable for theft before he comes to violate 
the prohibition against eating forbidden fat. The Gemara com- 
ments: Let us say that Rav Hisda disagrees with Rabbi Avin, as 
Rabbi Avin said: One who shoots an arrow" from the beginning 
of four cubits to the end of four cubits in the public domain on 
Shabbat, thereby performing a prohibited labor for which he is 
liable to receive a court-imposed death penalty, and the arrow 
ripped silk as it proceeds, is exempt from the obligation to pay 
for the silk because he is liable for the more severe punishment for 
desecrating Shabbat. Although the silk was ripped prior to comple- 
tion of the prohibited labor, as the arrow had not yet come to rest, 
he is nevertheless exempt, as lifting is a prerequisite for place- 
ment. The prohibited labor of carrying on Shabbat" is comprised 
of lifting of the object and placement. Once he shot the arrow, its 
movement through the air is a continuation of his act of Shabbat 
desecration, for which he is liable to be executed. Here, too, say 
that lifting the fat is a prerequisite for eating, and therefore he 
should be exempt from payment. 


The Gemara refutes this argument: How can these cases be com- 
pared? There, in the case of the arrow, placement is impossible 
without lifting, as placement without lifting is not a labor prohib- 
ited on Shabbat. Therefore, lifting and placement are a single unit. 
In contrast, here, eating is possible without lifting as, if one 
wishes, he could bend down and eat" without lifting the food 
to his mouth. Alternatively, there is another difference between 
the cases: There, in the case of the arrow, even if he seeks to 
take back" the arrow after shooting it, he cannot take it back; 
therefore, lifting and placement constitute one action. Here, he 
could replace the fat after lifting it. 


out, which is treated in detail in a significant portion of tractate 
Shabbat. The labor of carrying out includes two different situ- 
ransfer of an object from the private to the public 
domain or vice versa, regardless of the distance the item was 
moved; second, carrying an object four cubits in the public 
domain. Despite the differences between these scenarios, they 
common elements. In both cases, the object in 
question is lifted from a significant surface with a minimum 
requisite area and is then placed on another similar surface. 
If only one of the stages, lifting or placing, was performed by 
or if each was performed by a different person, it 
does not constitute labor prohibited on Shabbat by Torah law. 


ations: First, 


share severa 


an individua 


If one wishes, he could bend down and eat - pm wa °K 
Syne: Consistent with his explanation in parallel discussions, 
ifts an object acquires it 
only if he lifted it more than three handbreadths off the 
ed and stood less than three 
e, he did not acquire the 
food through lifting. Some early commentaries (Tosafot) ques- 
tion Rashi’s explanation, as it appears from several sources that 
one acquires the object even by lifting it by less than three 
he Ran states that accord- 


Rashi explains here that one who 


ground. Therefore, if he crouc 
handbreadths off the ground and a 


handbreadths off the ground. In fact, 


as he maintains that by lifting less than one handbreadth off 
the ground one does not acquire an object. The Meiri, who 
agrees with Rashi, resolves the difficulty and explains that those 
sources according to which an acquisition is accomplished by 
lifting less than three handbreadths are referring to acquisition 
by rabbinic law. The early commentaries raise an additional 
difficulty: Independent of lifting, one should acquire the food 
when it enters his mouth. Therefore, Josafot and other early 
commentaries explain that the forbidden fat was on a skewer, 
and he placed it directly at his pharynx when he crouched. 
Others explain that this matter of crouching and eating is not 
the primary answer, which is that lifting and placing are integral 
to the labor of carrying out, whereas lifting fat is not integral to 
its consumption (Rashba; Ra’ah). 


If he seeks to take back - artis) sya x: This appears to mean 
that the prohibited labor of carrying out begins with the shoot- 
ing of the arrow, an act that cannot be reversed. The Ramban, 
however, explains that the shooting of the arrow necessarily 
entails the tearing of the silk as it moves, which is not the case 
with the moving knife. Rashi indicates likewise (see Ramban 
and Shita Mekubbetzet). 


ing to this opinion one must crouch below one handbreadth, 
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The Gemara asks: What practical difference is there between this 
formulation, where the criterion is whether the second stage could 
be performed independent of the first stage, and that formulation, 
where the criterion is whether the second stage is inevitable after 
performing the first stage? The Gemara responds: There is a practi- 
cal difference between them with regard to one who carries" a 
knife in the public domain and tears silk as he proceeds. Accord- 
ing to that formulation, where you said: Lifting is a prerequisite 
for placement, here too, lifting is a prerequisite for placement. As 
these two stages are inexorably connected, they constitute one 
action, and the one carrying the knife is exempt from paying the 
damages. Conversely, according to that formulation where you 
said: He cannot take back the arrow and that is why they are con- 
sidered one action, here, he can take back the knife; therefore, 
lifting and placement are separate actions and he is not exempt from 
punishment for the damages that he caused. 


§ The Gemara analyzes the matter itself. Rabbi Avin said: With 
regard to one who shoots an arrow from the beginning of four 
cubits to the end of four cubits and the arrow rips silk as it pro- 
ceeds, he is exempt, as lifting is a prerequisite for placement. Rav 
Beivai bar Abaye raised an objection from that which is taught 
in a baraita: One who steals a purse on Shabbat" is liable for the 
theft because he was already liable for theft as soon as he lifted 
the purse. This took place before he came to violate the prohibition 
against performing prohibited labor on Shabbat by carrying it into 
the public domain, a violation punishable by stoning. However, if 
he did not lift the purse but was dragging it on the ground and 
exiting™ the private domain, dragging and exiting, he is exempt, 
as the prohibition against theft and the prohibition of Shabbat 
are violated simultaneously when he drags the purse out of the 
owner's property and into the public domain. 


Rav Beivai concludes: But why is he liable if he carried the purse? 
Here, too, let us say that lifting is a prerequisite for carrying out," 
and therefore the theft was performed in the course of performance 
of the prohibited labor and he is exempt. The Gemara answers: 
With what are we dealing here? We are dealing with a case where 
he lifted the pouch in order to conceal it in the same domain, not 
to carry it out into the public domain, and he reconsidered his plan 
with regard to the purse and carried it out. In that case the act of 
lifting was not performed for the purpose of carrying out. Therefore, 
he is not exempt from the obligation to pay for the theft. 


The Gemara asks: And in a case like that, where he reconsidered, 
is one liable for carrying out an object on Shabbat? But didn’t Rav 
Simon say that Rabbi Ami said that Rabbi Yohanan said: One 
who moves objects from one corner of his house to another corner 
on Shabbat, and he reconsidered his plan in their regard after lifting 
them and carried them out into the public domain, he is exempt, 
as the act of lifting was not initially performed for that purpose of 
carrying from one domain to another. Here, too, since the thief did 
not lift the pouch with the intention of carrying it out, he is not 
liable to be stoned. 


HALAKHA 


One who steals a purse on Shabbat - nawa D3 33377: One who 
steals a purse on Shabbat by lifting it in the owner's domain, is 


omits it (Rambam Sefer Nezikim, Hilkhot Geneiva 3:2; Shulhan Arukh, 
Hoshen Mishpat 351). 


obligated to pay damages even if he later carried it out to the public 


domain, because the theft preceded the desecration of Shabbat. The 
Kesef Mishne notes that the Rambam omits the Gemara's explanation 
in this regard because he rules in accordance with the formulation 
that the decisive factor is whether or not one can take back the 
object. As the discussion in the Gemara is focused on Rabbi Avin’s 
formulation, it is not relevant to the halakha. Therefore, the Rambam 


If he was dragging and exiting - xxi" 1479 77: If one stole a purse 
on Shabbat without lifting it, but instead ‘dragged it through the 
owner's property until he reached the public domain, he is exempt 
from payment, as the desecration of Shabbat and the theft occur 
simultaneously (Rambam Sefer Nezikim, Hilkhot Geneiva 3:2; Shulhan 
Arukh, Hoshen Mishpat 351). 


NOTES 


There is a difference between them with regard 
to one who carries — Vaya 17a KDN: The 
early commentaries point out that the Gemara 
could also have said that there is a difference 
between the two opinions with regard to one 
who ate forbidden fat that was inserted into his 
throat by another. According to the approach that 
lifting is a prerequisite for placing, here too, placing 
food in one’s mouth is a prerequisite for eating and 
the two actions can be regarded as simultaneous. 
According to the opinion that the decisive factor 
is one’s ability to take back the object, in this case 
one can extract the food after it was placed in one’s 
mouth and therefore the actions are not regarded 
as simultaneous. (Ritva). 


If he was dragging and exiting — x¥1"1 W131 mI: 
The Ramban asks: If he was dragging the object 
and never lifted it at all, the prohibited labor of 
carrying out was never completely performed 
even when the item reached the public domain. 
The Ra’avad resolves this difficulty and explains 
that lifting is required only for carrying four cubits 
in the public domain. However, for transfer of an 
object from one domain to another one need 
not lift it completely off the ground, as the very 
transfer to a different domain is tantamount to 
lifting. The Ramban explains that in talmudic times 
the entrance to the private domain was three 
handbreadths higher than the private domain, 
and therefore taking an object out of the private 
domain would necessarily include lifting. Yet oth- 
ers contend that this is not difficult to explain at all, 
as lifting is required for the object to be considered 
to have been moved only with regard to an object 
that remains in place. However, with regard to an 
object that one is dragging, where he moves the 
entire object, that itself is considered full-fledged 
lifting (Tosafot on Shabbat 8b; Rashba; Ra’ah). 


Lifting is a prerequisite for carrying out — 77437 
NOT ANY THs: Here too, it could nevertheless 
be asserted that ifting is not integral to carrying 
out, as one could drag the object without lifting 
it, or, according to the other opinion, one could 
reverse the process. Some commentaries do state 
that the Gemara could have raised these questions 
but opted not to raise all possible difficulties. The 
Ramban claims that this is not difficult to explain, 
as the Gemara is saying merely that one cannot 
be liable for placement without lifting; therefore, 
from the moment one lifts the object he begins 
assuming liability (see Tosafot). 
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NOTES 


Do not say in order to conceal it, etc. - naa by xn xb 
>) spas: In the Shita Mekubbetzet it is explained that 
many variant versions of the text omit this answer, which 
may have been inserted under the influence of Rashi’s 
explanation. One can then move to the next explanation 
in the Gemara with regard to one who stopped, thereby 
interrupting the transfer of the object. 


HALAKHA 


Where he stopped - maywa: One who was carrying an 
object in the public domain and stopped after walking less 
than four cubits is exempt. This applies only if he stopped 
in order to rest; however, if he paused to adjust his burden 
he is considered to still be in the process of walking, and 
therefore when he traverses four cubits and stops, he is 
liable (Rambam Sefer Zemanim, Hilkhot Shabbat 13:10). 


Perek III 
Daf 31 Amud b 


NOTES 


The legal status of one who walks is like that of one 
who stops - %27 ajya Pn: Ben Azzai’s reasoning is 
clear: Since the act of walking involves the placement 
of one foot and the lifting of the other foot, one who 
walks essentially stops between each step. The problem 
is that according to that understanding, it is difficult to 
envision how one could perform the prohibited labor of 
carrying four cubits on Shabbat at all. Tosafot briefly cite 
three answers to this question, which are discussed in 
greater detail in other early commentaries. The first expla- 
nation is that according to ben Azzai carrying four cubits 
on Shabbat is a special halakha, and although one stops 
between each step it is considered one continuous action. 
A second resolution maintains that ben Azzai stated his 
halakha only with regard to one who is walking from a 
private domain to a public domain or vice versa through 
an exempt domain, and not with regard to walking in one 
domain. In the Jerusalem Talmud the explanation is that 
according to ben Azzai one would be liable for carrying out 
if he jumped four cubits, and the same would be true for 
one who threw an object that distance. Yet others suggest 
that the legal status of carrying four cubits is similar to 
that of carrying out from domain to domain, as the four 
cubits are considered one’s domain. Ben Azzai’s halakha 
is irrelevant in that case. 


Dragging and exiting was necessary for the tanna - 
mb ND WY KY TN: The Ritva had a variant reading 

ofthe text: Rather, dragging and exiting was necessary for 
e tanna, etc. The term rather typically signifies a rejection 

of the previous explanation, and the Ritva explains that the 

Gemara here is explaining the matter in accordance with 

he opinion of the Rabbis, and not merely according to 

ben Azzai. This also resolves the difficulty raised in Tosafot. 
However, the Rashba rejects the variant reading. He claims 

hat the explanation of the Gemara is in accordance with 

he opinions of both the Rabbis and ben Azzai, although 

some commentaries maintain that it is only in accordance 

with the opinion of ben Azzai. 


Rather, it must be referring to intermediate-sized 
purses — Y%3 xdw: Some commentaries maintain that 
the Gemara here disagrees with the Gemara in Bava Batra 
(86a), which states that objects that are typically lifted 
cannot be acquired with the acquisition of pulling (see 
Ramban and Rashba). 
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The Gemara emends the previous answer: Do not say that he lifted 
it in order to conceal it;" rather, say that he lifted it in order to 
carry it out. Nevertheless, the case of shooting the arrow and the 
case of stealing the purse are different, as with what case are we 
dealing here? It is a case where he stopped" in the courtyard 
before taking the pouch out to the public domain. Therefore, the 
initial lifting is exclusively theft and not the start of a prohibited 
labor, as by stopping, he separated the lifting from the carrying 
out. 


The Gemara asks: This is a case where he stopped. For what pur- 
pose did he stop? If he stopped in order to adjust the burden on 
his shoulder, that is the typical manner of proceeding and would 
not be considered an interruption in the process of carrying out 
the object. Rather, it must be ina case of one who stopped to rest, 
and when he resumes moving he initiates a separate action. The 
Gemara infers: But if he stopped in order to adjust the burden on 
his shoulder, what is the halakha? 


He would be exempt. If that is the case, rather than teaching: If 
he was dragging and exiting, dragging and exiting, he is exempt, 
let the tanna distinguish and teach the distinction within the 
case of carrying itself, as follows: In what case are these matters 
stated? It is in a case where he stopped to rest; however, if he 
stopped to adjust the burden on his shoulder, he is exempt. 


Rather, the Gemara explains why one is liable in the case where 
he carries the purse. In accordance with whose opinion was this 
halakha taught? It is in accordance with the opinion of ben Azzai, 
who said: The legal status of one who walks is like that of one 
who stops," as each step constitutes a pause between the actions 
of lifting and placement. Therefore, the initial lifting is not part of 
the prohibited labor of carrying out. The Gemara infers: But if one 
throws the object into another domain, what is the halakha? He 
would be exempt from payment, as the lifting is the start of the 
prohibited labor of carrying out. If so, let the tanna distinguish 
and teach the distinction within the case itself, without resorting 
to the case of dragging and exiting, as follows: In what case are 
these matters stated? It is in the case of one who walks, so that 
there is separation between lifting and carrying out, and therefore 
the theft and the desecration of Shabbat are not simultaneous. 
However, one who throws is exempt from payment, as liability 
for carrying out and for theft are incurred simultaneously. 


The Gemara answers: According to the opinion of ben Azzai, 
that would in fact be a more appropriate distinction; however, 
the case of one who was dragging and exiting was necessary 
for the tanna" to teach because it includes a novel element, as it 
might enter your mind to say that this is not a typical manner 
of carrying out, and one is not liable to be executed for perform- 
ing a prohibited labor in an atypical manner. Therefore, it teaches 
us that this too is a manner of carrying out. 


And the Gemara asks: In what case is this so? If it is in the case 
of large purses, obviously dragging is its typical manner, and 
there is nothing novel in this. If it is in the case of small purses, 
dragging is certainly not its typical manner, and one would cer- 
tainly not be liable. Rather, it must be referring to intermediate- 
sized purses." Although they are not always carried out in this 
manner, since they are sometimes dragged, the novelty is that he 
is liable for desecrating Shabbat and exempt from the payment. 
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The Gemara continues: And in this case, to where did he carry 
out the pouch? Ifhe carried it out from the owner’s private domain 
to the public domain," there is violation of the prohibition of 
Shabbat; however, there is no violation of the prohibition against 
theft, as one does not acquire an item by pulling it into the public 
domain. Ifhe carried it out from the owner's private domain to his 
own private domain, there is violation of the prohibition against 
theft; however, there is no violation of the prohibition of Shabbat. 
The Gemara answers: This ruling is necessary only in a case where 
he carried it out to the sides of the public domain.” This is refer- 
ring to the area in the public domain adjacent to the houses located 
on its sides, demarcated from the thoroughfare by small pegs and 
not by a full-fledged partition. 


The Gemara asks: And in accordance with whose opinion is this 
taught? If it is in accordance with the opinion of Rabbi Eliezer, 
who said: The legal status of the sides of the public domain is like 
that of the public domain, there is violation of the prohibition of 
Shabbat; however, there is no violation of the prohibition against 
theft. If it is in accordance with the opinion of the Rabbis, who 
said: The legal status of the sides of the public domain is not like 
that of the public domain, there is violation of the prohibition 
against theft; however, there is no violation of the prohibition of 
Shabbat. 


The Gemara answers: Actually, it is in accordance with the opinion 
of Rabbi Eliezer, and when Rabbi Eliezer said: The legal status of 
the sides of the public domain is like that of the public domain, 
that applies only with regard to the liability for performing pro- 
hibited labor on Shabbat, as occasionally the multitudes crowd 
and enter there. However, with regard to the matter of acquiring" 
an object, one acquires it by dragging it there. What is the reason 
for this halakha? It is due to the fact that the public is not typically 
found there, and acquisition can be effected in a place where the 
multitudes are not typically found. 


Rav Ashi said: Actually, one is exempt when one dragged the object 
into the public domain in a case where he joined his hand to his 
other hand at a height below three handbreadths off the ground 
and received the purse by passing it from one hand into the other 
as soon as he brought it into the public domain. This is in accor- 
dance with the opinion of Rava," as Rava said: A person’s hand is 
considered like four by four handbreadths for him." Therefore, an 
object placed in one’s hand is considered placed with regard to 
Shabbat, and since his hand is his personal domain he has also 
acquired the stolen item. Rav Aha taught the entire discussion this 
way, as above. 


NOTES 


HALAKHA 


Acquisition in the sides of the public domain — 9x2 p37 
maya mw: With regard to an object acquired by pulling 
ina place that belongs neither to the owner nor to the 
one acquiring the object, or in the public domain, if the 
one acquiring the object pulled it into his own domain or 
into an alleyway, i.e., the sides of the public domain, he 
acquires it. This is in accordance with the conclusion in the 
Gemara here that in terms of acquisition, the legal status 
of the sides of the public domain are not like that of the 
public domain (Rambam Sefer Kinyan, Hilkhot Mekhira 4:4; 
Shulhan Arukh, Hoshen Mishpat 198:14). 


A person's hand is considered like four by four hand- 
breadths for him - by myag? > maw oy bw it 
TYIW: A person's hand is considered for him like a sur- 
face with an area of four by four cubits. Consequently, 
if on Shabbat one carried an object out of one domain 
and held it in his hand in a different domain, although he 
did not place it in that domain he is liable for carrying it 
out, as stated by Rava (Rambam Sefer Zemanim, Hilkhot 
Shabbat 13:2). 


If he carried it out to the public domain, etc. — m*P5xT N 
^D ATT moh: Some ask: Why not explain that he carried 
it into another private domain, his own property, via a pub- 
lic domain? The answer is that in that case the prohibition of 
Shabbat would be violated when the object enters the public 
domain, and he completes the theft later (Shita Yeshana, cited 
in Shita Mekubbetzet). 


To the sides of the public domain, etc. - mata mw pyb 
^a): The definition of public and private domains varies in 
its application to three different areas of halakha: Shabbat, 
monetary law, and impurity. With regard to monetary law, a 
private domain is determined by ownership; for Shabbat, a 
domain is deemed public or private by its area and partitions. 
With regard to impurity, the decisive factor is the number of 
people found there. Therefore, it is possible for a place, e.g., the 
sides of the public domain, to be a private domain with regard 
to one area of halakha and a public domain with regard to 
another area. 


Where he joined his hand below three handbreadths off the 
ground and received the purse, in accordance with the opin- 
ion of Rava - xaya arp) nwwa mwah it qyew paa: There 
is a fundamental difculty with this matter, mentioned in brief 
by Tosafot and discussed at length by the Ramban: Since Rava 
said in tractate Shabbat that the legal status of one’s hand is like 
that of an area of four by four cubits, and therefore an object 
placed in one’s hand is considered as though it were placed in 
the domain in which he is located, why is it necessary for one 
to place his hand below three handbreadths? Even if his hand 
were higher up, the object would still be considered placed 
in that domain. Apparently, Rashi was aware of this difficulty, 
as he explains that Rav Ashi's statement that this halakha is 
in accordance with the opinion of Rava is with regard to the 
halakhot of acquisitions, not those of Shabbat. Due to the sig- 
nificance of one’s hand, it acquires the object even below three 
handbreadths. Tosafot and others question Rashi’s approach, 
and the early and later commentaries seek to explain Rashi 
both in terms of different modes of acquisition and in terms of 


the definition of a person's hand. The Hatam Sofer writes that 
according to Rashi, Rava is saying that the legal status of one’s 
hand is that of a larger surface in terms of placement, which 
explains his opinion with regard to acquisitions. According 
to Tosafot, in contrast, the hand is considered significant but 
not larger. 

The Ramban, consistent with his approach, maintains that 
the private domain was significantly higher than the public 
domain, and when the Gemara states that he joined his hand 
below three handbreadths it means three handbreadths below 
the private domain, thereby lifting the object above the public 
domain. The Rid’s version, also mentioned by Josafot, reads: 
Alternatively, it is in accordance with the opinion of Rava. 
According to this version, the difficulty does not arise at all, as 
there are two separate answers: First, that he lowered his hand 
below three handbreadths, and second, that a person's hand 
is significant, as stated by Rava. The Ramban agrees that this is 
a worthy reading, but he notes that it does not appear in the 
manuscripts of Spain (see Tosafot). 


xb 111 p15: KETUBOT : PEREK III : 31B 


177 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 
In the public domain he also acquires - wag nwa 
737 "a2: Tosafot point out that this appears to contra- 
dict the opinion of Abaye and Rava in Bava Batra (84b), 
who state clearly that pulling, as a mode of acquisition, 
is not effective in the public domain. In fact, the Rid 
and other early commentaries maintain that there is a 
contradiction between the sources in the two tractates, 
and that is why they do not rule in accordance with 
he opinion of Ravina (see HALAKHA). Conversely, the 
Rashba and others accept the explanation of Rabbeinu 
Yitzhak in Tosafot, who explains that this is not dealing 
with a standard acquisition; rather, the Gemara is saying 
hat when a thief pulls the object into the public domain 
he acquires the object to the extent that he is liable for 
unavoidable accidents that befall the object. However, 
he does not acquire the object completely. The Ra’ah 
and the Ritva explain that although pulling does not 
ypically effect acquisition in the public domain, in this 
case the object was pulled in the public domain after its 
removal from the owner's domain, and in that case the 
hief acquires ownership. 


As long as it has not come into one’s domain, etc. - 
apy sew ns x Map: When the mishna refers to the 
owner's domain, the reference is not to the area currently 
occupied by the owner but to his domain in terms of 
legal ownership. Consequently, until the thief acquires 
the object it remains in the owner's domain (Ritva). 


And the Gemara raised a contradiction: These are 
flogged, etc. -^91 pte y g amaan: Why does the 
Gemara raise this problem here? The same difficulty 
could be raised at the beginning of the mishna, as one 
who rapes a mamzeret violates a prohibition and is liable 
o be flogged. Tosafot explain that in fact the Gemara 
could have raised the question there, but it preferred 
o cite the question from the mishna in Makkot. The 
Ramban maintains that since the mishna was estab- 
ished earlier in accordance with the opinion of Rabbi 

eir, who maintains that one is lashed and pays the 
fine, as explained later, the difficulty can be raised only 
with regard to prohibitions punishable by karet. In 
he Jerusalem Talmud there is a different resolution to 
his problem, as the Gemara there proposes that the 
mishna is referring to a mamzer who raped a mamzeret, 
who is not subject to lashes, as she is permitted to him. 
According to this interpretation, the novel element in the 
mishna is that a mamzeret is entitled to the fine despite 
her flawed lineage. 
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Ravina taught otherwise: Actually, it is a case where one carried 
out the object to the public domain, and in the public domain 
he also acquires™ the stolen object by removing it from the 
owner’s domain, even ifhe does not transfer it to his own domain. 
The Gemara comments: And the two of them, Rav Aha and 
Ravina disagree with regard to the inference of this mishna, as 
we learned in a mishna (Bava Kamma 79a) with regard to one 
who stole an animal: If he was pulling the animal and exiting, 
and it died in the domain of the owner, the thiefis exempt from 
payment because he did not yet acquire the animal and therefore 
did not assume liability for its death through circumstances 
beyond his control. Ifhe lifted it or took it out of the owner’s 
domain, thereby acquiring the animal, and it died, the thief is 
liable to pay its value because it died in his possession. 


Ravina inferred his conclusion from the first clause of the 
mishna, and Rav Aha inferred his conclusion from the latter 
clause. Ravina inferred his conclusion from the first clause: If 
he was pulling the animal and exiting, and it died in the domain 
of the owner, the thiefis exempt from payment. The reason that 
the thiefis exempt is that the animal died in the owner’s domain; 
by inference, ifhe took it out of the owner’s domain" and it died, 
heis liable because the thief acquires the item by its very removal 
from the owner’s property, even to the public domain. Rav Aha 
inferred his conclusion from the latter clause of the mishna: If 
he lifted it or took it out of the owner’s domain, he is liable. 
Based on the juxtaposition of the two, taking the animal out is 
similar to lifting it: Just as lifting is an act of acquisition through 
which the animal comes into his domain, so too, taking it out is 
referring to a case where it comes into his domain. 


The Gemara observes: For Rav Aha the first clause of the mishna 
is difficult, while for Ravina the latter clause is difficult. The 
Gemara answers: The first clause is not difficult for Rav Aha, 
as he could explain it as follows: As long as the animal has not 
come into one’s domain," even if it has left the owner’s property, 
we continue to call it the owner’s domain. Similarly, the latter 
clause is not difficult for Ravina, as in his opinion we do not 
say: Taking the animal out is similar to lifting it. Therefore, 
the mishna’s ruling is that the thief acquires the animal merely 
through its removal from the owner's property. 


§ The mishna continues: Similarly, one who has forced relations 
with his sister, i.e., he rapes her, or with his father’s sister, or with 
his mother’s sister, or with his wife’s sister, or with his brother's 
wife, or with his father’s brother’s wife after they divorced, or with 
a menstruating woman, there is a fine paid. And the Gemara 
raised a contradiction from the following mishna (Makkot 13a): 
And these people are flogged: One who has relations with his 
sister, or with his father’s sister, or with his mother’s sister, or 
with his wife’s sister, or with his brother’s wife, or with his 
father’s brother's wife, or with a menstruating woman. Anyone 
who intentionally has relations with any of these women is 
punished with lashes. 


In the public domain he also acquires — mp 122 BATT NWA: 
One who stole a purse on Shabbat by dragging it from the own- 
er's domain into the public domain is exempt from payment, as 
the desecration of Shabbat and the theft occur simultaneously. 
The halakha is in accordance with the opinion of Ravina, as he is 
a later Sage, and the halakha is generally ruled in accordance with 
his opinion in disputes with Rav Aha. The Tur rules in accordance 
with the opinion of Rav Aha because according to the Riva in 
Tosafot, this is also the opinion of Abaye and Rava (Vilna Gaon; 
Rambam Sefer Nezikim, Hilkhot Geneiva 3:2; Shulhan Arukh, Hoshen 


Mishpat 351). 


HALAKHA 
If he took it out of the owner's domain, etc. — mwa iwyin 
^n) mya: A thief is liable to be punished for theft from the 
moment he removes an object from its owner's domain, even 
if it was subsequently destroyed by unavoidable accident. If he 
did not remove it from the owner's domain he is liable only if he 
lifted the item, as stated by Ravina (Rambam Sefer Nezikim, Hilkhot 
Geneiva 2:16; Shulhan Arukh, Hoshen Mishpat 348:4). 


These are flogged, etc. - 151 ppiba 7 by: With regard to any 
prohibition punishable by karet and not by court-administered 
execution, if one violated the prohibition in the presence of 
witnesses and after forewarning, he is liable to be flogged, as 
explained in the mishna cited here (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 19:1). 
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And since we maintain in general that one is not both flogged and 
liable to pay, if one receives lashes for having relations with his sister, 
why must he pay the fine as well? Ulla said: This is not difficult; 
here, the halakha in the mishna is with regard to his sister who is 
a young woman," for whom one pays a fine and is not flogged, 
whereas there, the halakha in the mishna is with regard to his sister 
who is a grown woman, for whom one does not pay a fine. 


The Gemara asks: In the case of one who has relations with his 
sister who is a grown woman, too, although he does not pay a 
fine, isn’t there compensation for humiliation and degradation?" 
He should be exempt from lashes in that case as well. The Gemara 
answers: There, the halakha in the mishna is with regard to his 
sister who is an imbecile," with regard to whom there is no humili- 
ation or degradation beyond her status as an imbecile. The Gemara 
asks: But isn’t there payment for pain" even in the rape ofan imbe- 
cile? The Gemara responds: The halakha is with regard to a 
seduced woman," who is not entitled to payment for pain, as she 
engaged in relations willingly. 


The Gemara comments: Now that you have arrived at this explana- 
tion that the mishna is referring to a seduced woman, the mishna 
can be understood even if you say it is referring to his sister who 
is a young woman. The reason that the seducer does not pay the 
fine is that the halakha is with regard to one who is an orphan and 
a seduced woman." Were her father alive, he would receive the 
payment. Because he died, the payment goes to her. Since she will- 
ingly participated in the relations, she relinquished her right to the 
payment, and the seducer is therefore liable to receive lashes. 


The Gemara observes: Apparently, Ulla maintains that in any case 
where there is liability to both pay money and receive lashes, e.g., 
one who has forced relations with his sister who is a young woman, 
one pays money but is not flogged. The Gemara asks: From where 
does Ulla derive this principle? The Gemara answers: He derives 
it from the halakha of one who injures another. Just as with regard 
to one who injures another where there is liability to both pay 
money for the injury and receive lashes for violating the prohibi- 
tion “Lest he continues to strike him” (Deuteronomy 25:3), the 
halakha there is that one pays money but is not flogged, so too, in 
any case where there is liability to both pay money and receive 
lashes, one pays money but is not flogged. 


NOTES 


With regard to his sister who is a young woman, etc. - ininXa 
"931 Ta: Similar answers are provided in the Jerusalem Talmud, 
with certain differences. The responses attributed here to Ulla 
are cited there in the name of Rabbi Natan bar Oshaya, while 
the Sages of Caesarea claim that it refers to a seduced woman 
or to one who waives her right to the payments. 


With regard to an imbecile — mpiwa: Rashi explains that an 
imbecile has no value. The Rashash points out that an imbecile 
does have value with regard to valuations (see Arakhin 2a), and 
he therefore explains that Rashi is referring to her degradation. 
As explained elsewhere, a woman's degradation is determined 
by estimating the difference between the amount one would 
pay to purchase her as a maidservant to marry his Hebrew slave 
before her rape and the amount one would pay after her rape. 
That is not relevant with regard to an imbecile. 


With regard to one who is an orphan and a seduced woman — 
nmaa mima: There is a variant reading cited by some early 


commentaries: With regard to an orphan who is an imbecile 
and a seduced woman. Rashi deletes the word imbecile, as 
it is unnecessary. Even if she is a seduced orphan, she is not 
entitled to payment. The Ramban agrees with Rashi, adding 
hat the other version resulted from the fact that a minor and an 
imbecile are typically listed together. Conversely, Rabbi Shmuel 
HaNagid accepts the variant reading, explaining that orphan is 
not meant literally; rather, the reference is to a young woman 
who was betrothed and divorced, whose legal status according 
o the opinion of Rabbi Yosei HaGelili, cited later (38a), is that of 
an orphan in her father's lifetime and she is not entitled to a fine. 
tis necessary to add that she is an imbecile as well, to exempt 
him from the payments for degradation and humiliation. A dif- 
erent interpretation is suggested by the Ritva. He contends that 
although an orphan who is not an imbecile waives the payment 
or her humiliation, she cannot exempt one from the payment 
or the humiliation suffered by her family. Therefore, the Gemara 
added that she was an imbecile. 


HALAKHA 


In the case of...a grown woman, too, isn’t there com- 
pensation for humiliation and degradation - a3 nya 
0351 NII KDN NT: One who rapes a grown woman is 
not liable to pay the fine, but he pays for her humiliation, 
degradation, and pain (Rambam Sefer Nashim, Hilkhot 
Naara Betula 2:11). 


But isn’t there payment for pain — KWY KDN KT]: One 
who rapes an imbecile or a deaf-mute is liable to pay only 
for her suffering (Rambam Sefer Nashim, Hilkhot Na‘ara 
Betula 2:11). 


With regard to a seduced woman - mana: One who 
seduced a grown woman, a deaf-mute, or an imbecile is 
exempt from payment (Rambam Sefer Nashim, Hilkhot 
Naara Betula 2:11). 
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BACKGROUND 

False conspiring witnesses — panit Oty: These are wit- 
nesses who are proven to have perjured themselves in 
order to cause another to lose a monetary dispute or 
cause him to be punished by the court. Testimony of 
witnesses can be invalidated in two manners: (1) Two 
other witnesses testify that an incident did not transpire 
as it was described by the first pair of witnesses. In tha 
case, the testimony of neither pair is accepted, and the 
matter remains unresolved. (2) Two witnesses testify tha 
the first pair of witnesses, whose testimony condemned 
the defendant, were elsewhere when the incident trans- 
pired and could not have witnessed the incident abou 
which they testified. The second pair of witnesses does 
not contradict the version of events described by the firs 
pair, which may in fact be true. They are merely testifying 
hat the first pair was not present and therefore is no 
in a position to know what transpired. In that case, the 
estimony of the second pair of witnesses is accepted, 
and the testimony of the first pair of witnesses is rejected. 
Furthermore, the first pair of witnesses, once rendered 
alse conspiring witnesses, are punished with the punish- 
ment that they sought to inflict on the defendant through 
heir testimony (see Deuteronomy 19:16-19). Therefore, if 
heir testimony would have resulted in the defendant's 
execution, they are both executed. If their testimony 
would have resulted in his receiving lashes, they are 
both flogged. If their testimony would have resulted in 
a penalty that cannot be applied to them, e.g. if their 
evidence would have disqualified the defendant from 
he priesthood, they are flogged. 


HALAKHA 


Conspiring witnesses...do not require forewarn- 
ing — AKIN DY JPN... it ot: It is not necessary 
for conspiring witnesses to be forewarned prior to their 
testimony; rather, they are punished as soon as they are 
convicted for giving false testimony, as per the Gemara 
here and the Gemara in Makkot (4b; Rambam Sefer Shofe- 
tim, Hilkhot Edut 18:4 and Kesef Mishne there). 
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The Gemara asks: What is the basis for the comparison between 
other cases and the case of one who injures another? One who 
injures another cannot serve as a paradigm for cases of liability 
for both money and lashes because the case of one who injures 
another is particularly stringent, as he is liable to pay five types 
of indemnity:" Injury, pain, medical costs, loss of livelihood, and 
humiliation. And if payment of money is a more lenient" form of 
punishment than lashes, one could infer a fortiori: Ifin the stringent 
case ofinjuring another, one receives the more lenient punishment, 
all the more so would he receive the more lenient punishment in 
less stringent cases; nevertheless, one who injures another cannot 
serve as a paradigm for cases of liability for both money and lashes. 
The reason is that there is also a lenient aspect with regard to injur- 
ing another, as it is permitted, in departure from its norm, in 
court." The court administers lashes, injuring those convicted. The 
leniency is that its application is selective. 


Rather, the Gemara states that Ulla derives this principle from 
the halakha of false, conspiring witnesses.’ Just as with regard to 
conspiring witnesses, where there is liability to both pay money, 
if they falsely testified to render one liable for payment, and receive 
lashes, for violating the prohibition “You shall not bear false wit- 
ness against your neighbor” (Exodus 20:12), and the halakha is that 
one pays money but is not flogged, so too, in any case where there 
is liability to both pay money and receive lashes, one pays money 
but is not flogged. 


The Gemara asks: What is the basis for the comparison of other 
cases to the case of conspiring witnesses? Conspiring witnesses 
cannot serve as a paradigm for cases of liability for both money and 
lashes because the case of conspiring witnesses is particularly strin- 
gent, as they do not require forewarning." As a rule, the courts 
administer punishment only to one who was forewarned not to 
perform the transgression. The fact that this is not a requirement 
in the case of conspiring witnesses indicates that it is a particularly 
stringent prohibition. Therefore, no proof can be cited from the 
case of conspiring witnesses to other cases with regard to monetary 
payment instead of lashes. And if payment of money is a more 
lenient form of punishment than lashes, the case of conspiring 
witnesses also has a lenient aspect, as they did not perform an 
action" but merely spoke. 


NOTES 


What is the comparison to one who injures another, as he is 
liable to pay five types of indemnity — jaw ivana baind m 
D137 Awana an: Although not all those who injure others 
are liable to pay all five indemnities, they all apply potentially: 
njury, for permanent damage caused; pain, for the suffering 
he inflicted; medical costs, for the doctor's treatment and 
medicine; loss of livelihood, compensation for the period dur- 
ing which the victim was unable to work; and humiliation, for 
he shame the victim suffered as a result of the attack. Clearly, 
depending on the circumstances the aggressor might be liable 
o pay only some of these indemnities, or even only one o 
hem. Apparently, not all of these categories apply to rape, for 
which one pays the following: The fine; degradation, which is 
parallel to injury; pain; and humiliation. An earlier version o 
Rashi’s commentary, cited by the Shita Mekubbetzet, states tha 
a rapist is not obligated to pay medical expenses. However, the 
Rid (42a) states that a rapist is sometimes liable to pay medica 
costs and loss of livelihood as well. However, in that case, the 
halakha of the five types of indemnity is not unique to one 
who injures another. It is possible that the payments of medica 
costs and loss of livelihood do not stem from the rape but from 
injuries one caused. If so, it falls into the category of one who 
injures another. 
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And if payment of money is more lenient - Kph KI N: 
The Ritva, elaborating on Tosafot, asks: How can it be suggested 
that payment of money is the more lenient punishment? The 
Gemara states below that one who inflicts a wound and causes 
less than a peruta worth of damage is liable to be flogged. If he 
inflicted more serious damage, he pays. If payment of money 
is a more lenient punishment, he profits from commission of a 
more egregious transgression. The Ritva suggests that the Torah 
had compassion on the injured party. Although the aggres- 
sor receives a more lenient punishment, the victim receives 
compensation for his injury. The Hatam Sofer states that the 
comparison between the punishments here is not an attempt 
o determine the overall relationship between payments and 
ashes. Rather, the Gemara notes that sometimes one is liable 
o pay a large sum, in which case the payment of money is the 
more stringent punishment, whereas other times he is liable 
o pay a small sum, in which case it is a lenient punishment. 
The punishment of lashes is fixed, while monetary punishment 
varies. 


As this prohibited action is permitted in departure from its 
norm in court - p1 m33 ban ‘smi jaw: The Ritva asks: How 
can it be said that the prohibition against injuring another is 


lenient because injury is permitted in court? Can there be any 
comparison between one who criminally assaults another to 
an officer of the court who performs a mitzva by administering 
lashes to a convicted criminal? He explains that despite this 
anomaly, the contention of: As this prohibited action is permit- 
ted in departure from its norm, is independent of the nature of 
the leniency. It merely points to the fact that the prohibition is 
not in effect in all circumstances. 


As they did not perform an action - nwyn wy x jou: 
Although the Gemara in Bava Metzia (90b) states: Moving one’s 
lips while speaking is considered an action, there is a difference 
between a full-fledged action and speech (Rabbeinu Crescas 
Vidal). The Rashba similarly distinguishes between a significant 
action and the insignificant action of moving one's lips. The 
Ritva suggests that the expression: Did not perform an action, 
is not referring to the fact that they sinned by speaking. Rather, 
it is a reference to the principle that false conspiring witnesses 
are executed only if the person they accused was not himself 
executed. Consequently, they are punished only if their testi- 
mony did not cause the performance of an action. 
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Rather, Ulla derives the principle from both of them, the cases 
of one who injures another and of conspiring witnesses. The 
common denominator of both cases is that there is liability to 
both pay money and receive lashes and the halakha is that one 
pays money but is not flogged; so too, in any case where there 
is liability to both pay money and receive lashes, one pays money 
but is not flogged. The Gemara asks: What is the basis for the 
comparison of other cases to the common denominator of both 
cases, as they have an element of stringency’ that does not exist 
in other prohibitions in that one who injures another pays five 
types of indemnity, and conspiring witnesses are flogged without 
forewarning? And if payment of money is a more lenient form of 
punishment than lashes, other cases cannot be derived from it, as 
they have an element of leniency that does not exist in other 
prohibitions. The prohibition in the case of one who injures 
another is selectively applied, as it is permitted, in departure from 
its norm, in court, and the case of conspiring witnesses is lenient 
because they performed no action. 


Rather, Ulla derives the fact that one pays and is not flogged by 

means ofa verbal analogy between the terms for and for. The verse 

states with regard to rape: “And the man who lay with her shall 

give to the father of the young woman fifty shekels of silver, and 

to him she shall be as a wife, because [tahat] he tormented her” 
(Deuteronomy 22:29), and it states there, with regard to injury: 
“An eye for [tahat] an eye” (Exodus 21:24). Just as there, with 

regard to injury, one pays money and is not flogged, so too, in any 

case where there is liability to both pay money and receive lashes, 
one pays money but is not flogged. 


§ In proposing a different resolution to the apparent contradic- 
tion between the mishna here that rules that one pays a fine for 
raping his sister and the mishna in Makkot that rules that one is 
flogged in that case, Rabbi Yohanan said: Even if you say that 
both mishnayot are referring to his sister who is a young woman, 
there it is referring to a case where the witnesses forewarned him, 
and therefore the rapist is flogged; here, it is referring to a case 
where the witnesses did not forewarn him. Since no lashes are 
administered without forewarning, the rapist pays the fine. 


The Gemara observes: Apparently, Rabbi Yohanan maintains 
that in any case where there is liability to both pay money and 
receive lashes, and the witnesses forewarned him, he is flogged 
but does not pay money. The Gemara asks: From where does 
Rabbi Yohanan derive this principle?’ The Gemara explains that 
he derives it from that which the verse states with regard to one 
sentenced to lashes in the court: “The judge shall cause him to lie 
down, and to be beaten before him, according to the measure of 
his wickedness” (Deuteronomy 25:2), from which it is inferred: 

For one act of wickedness, i.e., punishment, you can render 
him liable, but you cannot render him liable for two acts of 
wickedness. And juxtaposed to this it states: “Forty he shall 
strike him” (Deuteronomy 25:3), indicating that the punishment 
that is administered when one is liable to receive two punishments 
is lashes and not payment. 


NOTES 

As they have an element of stringency — wan 1% [712 W? jaw: 
This attempt to refute an analogy based on the common 
denominator appearing elsewhere in the Talmud is questioned 
by the early commentaries. If an analogy can be refuted due 
to a common element of stringency, all analogies based on a 
common denominator can be refuted, as the only reason that 
the common denominator was necessary is because each 
of the sources has its own particular stringency or leniency. 
Tosafot explain that this objection is not raised in every case 
of an analogy based on a common denominator. It is raised 
only in cases where there is a common extreme stringency or 
leniency (see Tosafot). The Ramban states that the question 
of whether this explanation fits all the instances in which this 
refutation is raised requires additional analysis. Rabbeinu Tam 
in Tosafot suggests that the reason this refutation is raised here 
is because the same stringency and leniency apply in both 
cases. If conspiring witnesses accused one of injuring another 
they are liable to pay the five indemnities, and there are certain 
false testimonies that are permitted in court, with regard to 
which the prohibition “You shall not bear false witness against 
your neighbor” (Exodus 20:12) does not apply, e.g., testimony 
that they saw the new moon. The Ritva and others reject this 
explanation. A different explanation is suggested by the Ra’ah 
and his students: The objection of an element of stringency 
is raised only in cases when the stringent element is the very 
issue under discussion. In this case, since the relative severity 
of the various punishments is under discussion, the fact that 
the two sources both involve especially harsh punishments is 
in fact a relevant cause for refuting the analogy. By the same 
token, their particular leniencies are relevant when these 
halakhot are the basis of comparison to other punishments. 


NOTES 


From where does Rabbi Yohanan derive this principle — x37 
xa pani va mh: The Gemara asked earlier: From where did uila 
derive that one pays and is not flogged? This question indicates 
that without that source, the assumption would have been 
that one is flogged and does not pay. Here, the Gemara ques- 
tions Rabbi Yohanan’s source, indicating that the assumption 
would have been the opposite. Although the Gemara at times 
questions a certain opinion based on two conflicting lines of 
reasoning because neither is clear or obvious, the Gemara here 
is difficult. Tosafot Yeshanim and the Rosh explain that once 
Ulla cited support for his approach from a verbal analogy, the 
burden of proof shifts, and the Gemara then seeks the source 
for Rabbi Yohanan's opinion. 
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NOTES 


As the source [shem] that brings them to liability to receive 
lashes does not bring them to liability for payment - xo 
paben ph pean mise ph aa OWT: According to Rashi, 
the term: The source [shem], is referring to the biblical source 
for his punishment. Rabbi Meir maintains that conspiring 
witnesses are liable to payment due to the verse “You shall do 
unto him as he conspired,’ and the liability to receive lashes 
is for their transgression of “You shall not bear false witness.” 
Tosafot question this understanding, as they cite proof that 
Rabbi Meir does not distinguish in that manner, and if the 
liability for lashes and payment are derived from the same 
verse, he holds that the sinner is lashed and pays. Some early 
commentaries claim that Rabbi Meir said his statement only 
in accordance with the opinion of the Rabbis (see Tosafot). 
Many early commentaries follow the approach of the Ramban 
in tractate Makkot (4b), who asserts that were the liability of 
conspiring witnesses to receive lashes, in fact, derived from 
the verse “You shall do unto him as he conspired,” the wit- 
nesses would not be flogged, as the Torah says that they 
receive the punishment they plotted to inflict on others, but 
no more. Since they conspired to obligate the defendant to 
pay and not to be flogged, they too are liable only to pay and 
not to be flogged. According to Rabbi Meir, in contrast, it is 
only the obligation to pay that is derived from the verse “You 
shall do unto him as he conspired,’ while their liability to be 
flogged is derived from a different verse. Since Rabbi Meir 
maintains in general that one can be flogged and pay for a 
single transgression, these conspiring witnesses are flogged. 
According to this approach, the decisive point is not that 
there are two different verses, but that the source for the wit- 
nesses liability to receive lashes is not their conspiracy but the 
fact that they gave false testimony. Rabbi Meir contends that 
their liability in this regard is a general one, unrelated to the 
particular individual who was the object of their testimony. 


Anyone who pays is not flogged - apis iwy obwan bs: 
Some early commentaries explain that this is as an elaboration 
on the opinion of the Rabbis: Not only do they reject Rabbi 
eir's ruling that conspiring witnesses are flogged due to the 
verse “You shall not bear false witness,’ as this is a prohibition 
hat does not entail an action, but in general they maintain 
hat one does not receive two punishments for a single trans- 
gression. Others claim that Rabbi Meir made his statement in 
accordance with the opinion of the Rabbis. He himself is of 
he opinion that one can both be flogged and pay; however, 
he contends that in this case even the Rabbis should concede 
hat the witnesses are liable to receive lashes, as their liability 
stems from a different source. The Rabbis respond that there 
is no difference whether their liability results from one verse 
or two (see Ritva). 


D 


Why do I require a hand for a hand - % may ‘va T: Tosafot 
ask why this exposition is necessary, as the Torah already 
stated: “As he conspired,’ indicating that witnesses who 
sought to render one falsely liable to pay are themselves liable 
to pay that sum. Why, then, is another exposition necessary 
to obligate the witnesses to pay for an item that is given 
from hand to hand? They answer that otherwise the thought 
would have been that they are liable for payment only if they 
conspired to obligate him to pay money. In contrast, in a case 
where they plotted to obligate him to pay and to be flogged, 
perhaps they receive both punishments. Therefore, the verse 
teaches that whenever they are obligated to pay, they are 
not flogged (see Ritva). Tosafot suggest that this exposition is 
in fact unnecessary for conspiring witnesses, but it serves to 
emphasize the principle that one who injures another is not 
literally punished with an eye for an eye but with payment. 
The Ritva asks: Once this derivation is learned, why not say that 
conspiring witnesses liable to be executed and liable to pay 
should pay and should not be executed? He answers that with 
regard to lashes and payment, it is unclear which punishment 
is more severe, and therefore, the Sages derived that they pay 
and are not flogged, whether that constitutes a leniency or 
a stringency. However, the death penalty is clearly a more 
severe punishment than payment, and the Torah certainly 
did not intend to be lenient with one liable to be executed. 
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The Gemara asks: And what of the case of one who injures 
another where there is liability to both pay money and receive 
lashes, in which case one pays money but is not flogged? And 
lest you say that this applies only when the witnesses did not 
forewarn him, but if they forewarned him before he struck 
his friend he is flogged but does not pay money, didn’t Rabbi 
Ami say that Rabbi Yohanan said: If one struck another with 
a blow that does not cause damage that amounts to the value 
of a peruta," he is flogged? The Gemara asks: What are the 
circumstances of that case? If it is a case where the witnesses 
did not forewarn him, why is he flogged? No lashes are admin- 
istered without forewarning. Rather, obviously it is a case where 
they forewarned him, and the reason he is flogged is that 
there is not damage that amounts to the value of a peruta. The 
damages are not quantifiable. The Gemara infers: However, if 
there is damage that amounts to the value of a peruta, he pays 
money and is not flogged, even though he was forewarned. 


The Gemara answers that the fact that conspiring witnesses pay 
money can be explained in accordance with that which Rabbi 
Ile’a said in a different context: The Torah explicitly amplified 
the case of conspiring witnesses to include liability for payment. 
The Torah employed language indicating that conspiring wit- 
nesses who testified falsely in order to render one liable for pay- 
ment must pay the sum and are not flogged. Here, too, with 
regard to injury, the Torah explicitly amplified the case of one 
who injures another to include liability for payment." The 
Gemara asks: And where is this statement of Rabbi Ile’a stated? 
The Gemara answers that it is stated concerning this mishna 
(Makkot 4a). If witnesses said: We testify that so-and-so owes 
another two hundred dinar, and these witnesses were discov- 
ered to be conspiring witnesses; they are flogged and pay, as 
the source [shem] that brings them to liability to receive lashes 
does not brings them to liability for payment." Each liability 
has an independent source; the source for lashes is: “You shall 
not bear false witness against your neighbor,’ while the source 
for payment is: “You shall do unto him as he conspired” (Deu- 
teronomy 19:19). This is the statement of Rabbi Meir. And the 
Rabbis say: Anyone who pays is not flogged. 


And with regard to that mishna, the Gemara asks: Let us say, on 
the contrary, that anyone who is flogged does not pay. Rabbi 
Ile’a said: The Torah explicitly amplified the case of conspiring 
witnesses for payment, not lashes. The Gemara asks: Where 
did the Torah amplify the case of conspiring witnesses? The 
Gemara explains: Now, since it states with regard to conspiring 
witnesses: “And you shall do unto him as he conspired to do 
unto his brother” (Deuteronomy 19:19); why do I require the 
Torah to state in his punishment: “A hand for a hand” (Deuter- 
onomy 19:21)?" This indicates that the punishment that takes 
precedence is one in which there is an item that is given from 
hand to hand, and what is that item? It is money. 


If one struck another with a blow that does not cause 
damage that amounts to the value of a peruta — X37 71371 
MNS MW 73 pw: If one injured another and the damage 
amounts to less than the value of a peruta, he is flogged and 
does not pay. The halakha is in accordance with the opin- 
ion of Rabbi Ami in the name of Rabbi Yohanan (Rambam 
Sefer Nezikim, Hilkhot Hovel UMazik 5:3; Shulhan Arukh, Hoshen 
Mishpat 420:2). 


The Torah explicitly amplified the case of one who injures 
another to include liability for payment — bain mina Ana) 
pawnd ivana: One who injures another on the Day of 
Atonement is obligated to pay damages, even though he is 
liable to receive lashes or karet for his action. Although the 


HALAKHA 


principle is that one who is liable both to receive lashes and to 
pay is flogged and does not pay, the Torah explicitly states that 
one who injures another pays for the injury. The halakha is in 
accordance with the opinion of Rabbi Yohanan in his dispute 
with Ulla (Rambam Sefer Nezikim, Hilkhot Hovel UMazik 4:9; 
Shulhan Arukh, Hoshen Mishpat 424:2). 


Conspiring witnesses for payment — pabwnd pani arty: 
If witnesses who testified that a person owes money were 
discovered to be false conspiring witnesses, they pay that 
sum and are not flogged. The halakha is in accordance with 
the opinion of the Rabbis in their dispute with the individual 
opinion of Rabbi Meir (Rambam Sefer Shofetim, Hilkhot Edut 18:1 
and Kesef Mishne there; Tur, Hoshen Mishpat 38). 
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The same can be said with regard to one who injures another. 
Now, since it states: “And a man who places a blemish upon his 
counterpart, as he has done so shall be done to him” (Leviticus 
24:19), why do I require the Torah to state: “As one who places a 
blemish upon a man, so shall be placed [yinnaten] upon him’ 
(Leviticus 24:20)? This teaches that this is referring to an item 
that involves giving [netina], and what is that item? It is money. 


The Gemara asks: And Rabbi Yohanan, what is the reason that 
he did not say the same halakha as Ulla," that where there is liabil- 
ity to both pay money and receive lashes, one pays money but is 
not flogged? The Gemara answers: If so, if that were the case, you 
have rendered moot the prohibition “The nakedness of your 
sister...you shall not uncover” (Leviticus 18:9) in that contrary 
to the standard prohibitions, no lashes would be administered for 
its violation. 


The Gemara asks: Based on that reasoning, the same would hold 

true for one who injures another as well; if so, if he pays and is 

not lashed, you have rendered moot the prohibition “Forty he 

shall strike him; he shall not exceed, lest if he should exceed” 
(Deuteronomy 25:3). The same would hold true for conspiring 

witnesses as well; if so, you have rendered moot the verse inter- 
preted as addressing the matter of conspiring witnesses: “And it 

shall be if the wicked man deserves to be flogged” (Deuter- 
onomy 25:2). Rather, with regard to conspiring witnesses, that 

verse can be fulfilled in the case of the son of a divorcée or the 

son of a halutza. If witnesses testified that a priest is the son of 
a divorcée or a halutza and were discovered to be conspiring 

witnesses, there is no payment and they are flogged. With regard 

to one who injures another as well, the verse can be fulfilled in 

a case where he struck him with a blow that does not cause 

damage amounting to the value of a peruta. 


The Gemara raises a difficulty: If so, with regard to one’s sister as 
well," the lashes can be fulfilled in the case of one who had forced 
relations with his sister who is a grown woman. Since there is no 
fine in that case, he is flogged and the verse is not moot. The 
Gemara answers: Rabbi Yohanan could have said to you that 
he does not agree with Ulla because this verse: “Because he 
tormented her” (Deuteronomy 22:29), is not available for a 
verbal analogy, as he requires it to derive in accordance with that 
which Abaye said, as Abaye said that the verse states: The fine of 
fifty dinar is payment “because he tormented her”; by inference 
one may conclude that beyond the fine, there is compensation 
for humiliation and degradation. 


The Gemara asks: And Ulla, who uses this verse to derive a 
verbal analogy, from where does he derive the halakha stated by 
Abaye? The Gemara answers: He derives it from the statement of 
Rava, who derives that halakha from the same verse, as Rava 
said that the verse states: “And the man who lay with her shall 
give to the father of the young woman fifty shekels of silver” 
(Deuteronomy 22:29). The superfluous phrase “who lay with her” 
teaches that it is for the pleasure of lying with her that he pays 
fifty shekels, i.e., fifty sela; by inference one may conclude that 
beyond the fine, there is compensation for humiliation and 
degradation. 


NOTES 


What is the reason that he did not say the same halakha as 
Ulla — xbays var xY xayo ow: The Ramban notes that it is 
obvious why the Gemara did not ask why Ulla did not say the 
same halakha as Rabbi Yohanan, as Ulla derives his halakha 
from a verbal analogy. However, the question of the Gemara 
is difficult, as it is clear why Rabbi Yohanan rejected Ulla’s 
conclusion; it is because he did not accept his verbal analogy. 
Tosafot explain that Ulla’s derivation is universally accepted, 
and therefore it cannot be said that Rabbi Yohanan rejects it. 
Furthermore, as the Ramban himself explains, Ulla’s derivation 
by means of verbal analogy is more authoritative than Rabbi 
Yohanan’s derivation by means of juxtaposed verses. Accord- 
ing to the Rashba and other early commentaries, that is the 
basis for the Gemara’s question with regard to Rabbi Yohanan’s 
approach. The Ramban maintains that the Gemara is not rais- 
ing a difficulty with regard to the opinion of Rabbi Yohanan but 
merely seeking to clarify the basis for his opinion. 


NOTES 
One who injures another as well, etc. — 151723 ian bain: 
Why was Rabbi Yohanan more concerned about rendering the 
prohibition with regard to one's sister moot than he was with 
regard to one who injures another or conspiring witnesses? 
The Ritva explains that there is no independent prohibition 
with regard to one who injures another. It is derived from the 
verse written with regard to the officer of the court: “Lest he 
exceed” (Deuteronomy 25:3). Likewise, the prohibition against 
conspiring to bear false witness is also derived from a verse 
written in another context. In contrast, with regard to a sister, 
the prohibition is explicit: “The nakedness of your sister... you 
shall not uncover" (Leviticus 18:9). 


You have rendered moot: And it shall be if the wicked man 
deserves to be flogged - pwn nist 12 ox mp Abwa: Why 
doesn't the Gemara cite the relevant prohibition and say that 
you have rendered moot the verse “You shall not bear false 
witness”? One answer is that the prohibition “You shall not 
bear false witness” is a prohibition that serves as a warning 
of death at the hands of the court, for which one is not liable 
to receive lashes (Shita Yeshana, cited in Shita Mekubbetzet). 
Alternatively, some Sages maintain that because it is a pro- 
hibition that does not involve an action, there are no lashes. 
Therefore, the Gemara cited the verse from which the punish- 
ment of lashes in this case is derived. 


One's sister as well, etc. — 151 3 inin: Why didn’t the 
Gemara raise the difficulty that according to Rabbi Yohanan 
this negates the obligation “He shall give to the father of the 
young woman” in the case of one who rapes his sister? The 
Rashba explains that this mitzva can be fulfilled in the case of 
a sister if he received no forewarning, whereas according to 
Ulla's opinion, there would be no possibility of lashes at all in 
the case of a virgin sister. 
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HALAKHA 


Conspiring witnesses. ..are not subject to forewarning - 
amiyy mean ya h.. pait oy: Conspiring witnesses do 
not require forewarning, Although corporal punishment 
is generally not administered unless the guilty party was 
forewarned, this does not apply to conspiring witnesses 
(Rambam Sefer Shofetim, Hilkhot Edut 18:4). 


They could say: We forgot - pow sya: One is liable 
to receive corporal punishment only if he committed the 
transgression after being forewarned within an interval 
equivalent to the time of speaking. As explained here, 
the reason is that otherwise he could claim that he for- 
got the forewarning (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 12:2). 


BACKGROUND 


Forewarning — Agy: This is a formal warning to one 
who is about to violate a prohibition. The forewarning 
must include the fact that the action that he is about to 
perform is prohibited, and must also include the punish- 
ment that he will receive. Capital and corporal punish- 
ment can be administered only with forewarning that 
is acknowledged by the transgressor. In rare instances, 
e.g, the cases of false conspiring witnesses or one who 
incites to idol worship, punishment is administered with- 
out forewarning. 
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§ Rabbi Eliezer says: The reason that conspiring witnesses pay 
money but are not flogged is due to the fact that they are not 
subject to forewarning,"® and without forewarning there are no 
lashes. Rava said: Know that this is true, since there is no practical 
manner to forewarn them, as when would we forewarn them? 
Perhaps let us forewarn them initially, before they come to tes- 
tify; in that case, the forewarning would be ineffective because 
they could say: We forgot" the forewarning. Then let us forewarn 
them at the moment of the action, just before they testify; in that 
case they will leave and not testify’ at all, as concern for potential 
repercussions will intimidate them into silence. Or, let us fore- 
warn them at the end after their testimony; in that case that which 
was, was," and forewarning at that point is pointless. 


Abaye strongly objects to this: And let us warn them within an 
interval equivalent to the time of speaking,” during the brief 
period after they completed their statements, at which time the 
testimony is not yet considered to have concluded. Since they can 
still retract or amend their testimony during that period, a warning 
delivered at that point would be timely and effective. Rav Aha, son 
of Rav Ika, also strongly objects to this: And let us forewarn 
them initially, before they testify, and gesture to them" during 
the actual testimony, reminding them of the forewarning so they 
will be unable to claim that they forgot it. 


Abaye then said: That which I stated is not a significant matter. 
Instead, if it enters your mind that conspiring witnesses require 
forewarning, when we do not forewarn them we do not kill 
them. However, is there a matter in which they sought to kill the 
defendant without forewarning him, as their testimony was false, 
and in order to punish them they require forewarning?’ Don’t 
we require that their punishment reflect the verse “And you shall 
do unto him as he conspired to do unto his brother” (Deuter- 
onomy 19:19)? And if they require forewarning that is not the case. 


NOTES 


Rabbi Eliezer says: Conspiring witnesses pay money - 937 
wn K panit DWN awe: Most early commentaries 
continue along lines suggested by Rashi and explain that Rabbi 
Eliezer contends that since there are two possible punishments, 
money and lashes, it stands to reason that they would pay and 
not be flogged because, as a rule, corporal punishment is admin- 
istered only if there was forewarning, a condition that does not 
affect payment (Ra’ah; Rashba; Rabbeinu Crescas Vidal). This 
eads to a question raised by Rashi: If so, why are those who 
estified that a priest is the son of a divorcée liable to receive 
ashes? He explains that since fulfillment of the verse “And you 
shall do unto him as he conspired” is impossible, as explained 
at length in Makkot, the sole option remaining is to administer 
ashes. Rabbi Eliezer, however, was referring to a situation where 
he choice is between two available punishments for a single 
ransgression. The Maharsha asks: Why not say that one who is 
iable to be executed and pay should pay, for the same reason 
hat there is no execution without forewarning? He answers that 
conspiring witnesses are not liable to be executed because they 
violated the prohibition “You shall not bear false witness’; rather, 
hey are executed due to the verse “And you shall do unto him 
as he conspired to do unto his brother.” 


They will leave and not testify - *t71ba xd) noy: Based on 
Rashi’s commentary, apparently they will leave and not testify 
because they are humiliated by the suspicion that they will testify 
falsely. The Ritva explains that if they are warned just before they 
testify they will be concerned that false witnesses might come 
and render them conspiring witnesses, and they will prefer not 
to testify at all. The early commentaries inquire into the difference 
between this halakha, where there is concern that they might 
refrain from testifying, and the halakha that in capital cases wit- 
nesses are threatened in order to discourage false testimony, 
where the possibility that they might leave and not testify is not 
a concern. Several answers were suggested. The most common 
approach is that in capital cases the witnesses are not actually 


threatened, as explained in tractate Sanhedrin; they are merely 
informed of the severity of capital cases in general terms, and 
there is no suspicion voiced that they will testify falsely. 


That which was, was — mya 777 "w/a: Rashi states that they can- 
not change their testimony once they have delivered it. The Shita 

Yeshana, cited in the Shita Mekubbetzet, explains that since they 
already violated the prohibition with their testimony, warning 

them is pointless. 


Within an interval equivalent to the time of speaking - Jina 
2773: Tosafot ask: Doesn't it take longer than that to state the 
forewarning, and therefore the witnesses would be unable to 
resume their testimony within that interval? They explain that as 
long as they remain engaged in the same matter it is considered 
within an interval equivalent to the time of speaking. A slightly 
different interpretation is offered by the Ra’avad. He claims that if 
witnesses require a warning, their testimony would not be com- 
plete until after that warning was given. Therefore, the interval is 
measured only from the conclusion of the warning. 


And gesture to them — 9799 73 vaq: Rashi explains that it is 
possible to gesture subtly, consistent with his approach that 
the concern is the embarrassment of the witnesses. The Rashba 
explains, in keeping with the plain understanding of the Gemara, 
that the gestures remind them of the earlier warning. 


And they require forewarning — 17 W2 WK: Even so, 
one is not punished for transgressions committed when he was 
unwitting or unaware. How, then, can it be ascertained that they 
acted intentionally? One answer is that in general, the assump- 
tion is that one is aware that he is violating a prohibition, and 
therefore the assumption is that a transgressor acted intention- 
ally (Ketzot HaHoshen 28:8). However, there is a Torah decree that 
no punishment may be administered without forewarning adja- 
cent to the act. Here, there is no need for forewarning, as it is clear 
that they know it is wrong to testify falsely (Birkat Avraham). 
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Rav Samma, son of Rav Yirmeya, strongly objects to this: How- 
ever, if what you say is so, when witnesses falsely accuse a priest 

of being the son of a divorcée or the son of a halutza, as their 

punishment is not amplified from the verse “As he conspired” 
but rather they are punished for violating the prohibition “You 

shall not bear false witness against your neighbor,’ let them 

require forewarning. The Gemara answers that the verse states: 

“You shall have one manner of law” (Leviticus 24:22), meaning 

that there must be a law equal for all of you." Since in standard 

cases of conspiring witnesses no forewarning is required, even 

in exceptional cases like testimony that a priest is the son of a 

divorcée or a halutza, forewarning is not required. 


§ Rav Sheisha, son of Rav Idi, said: The fact that in the case of 
one who injures another as well" he pays money and is not 
flogged is derived not by means of a verbal analogy but from 
here: “If men quarrel and hurt a pregnant woman so that her 
child departs from her, and yet no harm follow, he shall be 
punished as imposed upon him by the woman's husband” (Exo- 
dus 21:22). And Rabbi Elazar said: The verse is speaking of a 
quarrel that involves death," i.e., they sought to kill each other, 
as it is written: “And if any harm follow, then you shall give a 
soul for a soul” (Exodus 21:23). 


The Gemara asks: What are the circumstances of this case? If 
they did not forewarn one not to kill the other, why is he killed 
if the death of his opponent ensues? Rather, obviously it is a case 
where they forewarned him, and the principle is that one who 
is forewarned with regard to a severe matter, murdering his 
counterpart, is forewarned with regard to a lesser matter," 
injuring his counterpart. And although he is forewarned against 
injuring another, which violates a prohibition and is punishable 
by lashes, the Merciful One states: “And yet no harm follow, he 
shall be punished” (Exodus 21:22), indicating that one pays and 
is not flogged. 


Rav Ashi strongly objects to this proof. First of all, with regard 
to your initial assumption, from where do you ascertain that one 
who is forewarned with regard to a severe matter’ is fore- 
warned with regard to a lesser matter? Perhaps he is not con- 
sidered forewarned with regard to the lesser matter. Furthermore, 
even if you say that one is in fact forewarned with regard to a 
lesser matter, from where do you ascertain that the death penalty 
is a more severe punishment than lashes? 


NOTES 


A law equal for all of you — D372 mI vaw: This does not 
mean that the details of all halakhot are the same, as clearly 
there is a difference between one who injures another, one 
who pays and is not flogged, and other cases. Rather, the mean- 
ing is that when punishment is administered for a particular 
prohibition, e.g., “You shall not bear false witness,’ there is 
no distinction between different cases where the prohibition 
applies (Shita Yeshana, cited in Shita Mekubbetzet). 


One who injures another as well — a3 ivana bain: In this 
context, some commentaries cite the earlier statement of 
Tosafot (32b) that the fact that one who injures another pays 
and is not flogged is derived from the verse “A hand for a hand" 
(Deuteronomy 19:21), written with regard to conspiring wit- 
nesses. Rabbi Eliezer, at least according to Rava, maintains tha 
this verse is unnecessary in the context of conspiring witnesses, 
as it can be learned by logical reasoning; therefore, with regard 
to one who injures another it should be learned by logica 
reasoning as well (Shita Mekubbetzet). 


The verse is speaking of a quarrel that involves death — 
Java NDA amaw msaa: The verse speaks of two men 
who were fighting with each other, and in the course of their 
struggle they hurt a woman. Since “a soul for a soul” is under- 


stood literally in this case, although some Sages maintain that 
here too it is referring to payment of money, the men must 
have been forewarned not to kill each other. This is according 
to the opinion that one who intended to kill one person and 
killed another is liable. 


From where do you ascertain that one who is forewarned 
with regard to a severe matter, etc. — sat TTNA 
^da: The principle that one forewarned with regard to 
a severe matter is forewarned with regard to a lesser matter 
seems obvious, since if one is aware that his action is pun- 
ishable by a severe punishment and decides to perform the 
action anyway, he certainly accepts a lesser punishment as 
well. The opposite contention, as explained by Josafot, is that 
there is a Torah decree that one is punished only if he received 
forewarning that reflects his precise punishment, whether it is 
a severe or lesser punishment. Others explain that since it is 
derived that if a murderer cannot be executed with the death 
penalty designated for his crime he is executed with another 
form of death, it can be inferred that those liable to receive 
other punishments cannot be punished with any other punish- 
ment than the one to which they are liable, even if it is a lesser 
punishment than the designated one (Rabbi David Bonfils on 
Sanhedrin 80b). 


HALAKHA 


Forewarned with regard to a severe matter — sath mm 
wan: The question of whether one forewarned with regard 
to a severe matter is forewarned with regard to a lesser matter 
remains unresolved. The Fin Mishpat claims that the Rambam 
indicates that one who was forewarned that his action is pun- 
ishable by death in general is considered forewarned with 
regard to all forms of executions, regardless of their degree 
of severity. However, this does not resolve the question with 
regard to one who was forewarned specifically with regard to 
a severe death penalty. Josafot suggest that there might be a 
Torah decree that one must be forewarned specifically with 
regard to the exact punishment for which he is liable (see 
Rambam Sefer Shofetim, Hilkhot Sanhedrin 12:2). 
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NOTES 


Perhaps the punishment of lashes is more severe — xt 
wan nipbn: Tosafot ask: Why doesn’t the Gemara prove that 
death i is the more severe punishment from the fact that it 
is the punishment administered for the most serious trans- 
gressions? The early commentaries suggest various answers, 
primarily that the issue is not the severity of the punishment 
itself but its relative harshness from the perspective of the 
punished. The Ritva states that one sentenced to death 
might say, as Samson did: “Let me die with the Philistines 
(Judges 16:30), and would be prepared to die after murder- 
ing his hated enemy. With regard to lashes, in contrast, it is 
unlikely that one would agree to suffer merely for injuring 
another. The Shita Yeshana, cited in the Shita Mekubbetzet, 
explains that lashes carries with it great suffering and is also 
very demeaning. Therefore, people consider it a more severe 
punishment than death. 


” 


Had they flogged, etc. — 13171732 Sabo: This statement of 
Rav has raised questions among many early commentaries, 
as the verse “And you shall love the Lord your God. ..with 
all your soul” (Deuteronomy 6:5) indicates that one must be 
willing to undergo great suffering to sanctify the name of 
God, as Rabbi Akiva and others did. The Rashba states, citing 
Rashi, although it does not appear in the standard version 
of Rashi, that Rav was asking a rhetorical question: Had they 
been flogged, would they have worshipped the graven 
image? In any case, Rav's comment proves that lashes are 
more severe than death. Most early commentaries, however, 
accept the opinion of Tosafot that Nebuchadnezzar’s image 
was not an actual idol, and therefore, by the letter of the law, 
Hananiah, Mishael, and Azariah were not obligated to give 
their lives rather than bow to the image. The Ramban agrees 
with this approach and cites additional proofs that the 
image was merely an item that could have been mistaken 
for idolatry and that the three righteous men sought to 
sanctify the name of God by demonstrating their refusal to 
accept any authority other than God. He cites a midrash that 
states that they could have avoided being thrown into the 
furnace. Others state, citing Rabbi Eliezer, that the halakha 
does not require one to subject himself to suffering greater 
than death (see Shita Yeshana, cited in Shita Mekubbetzet). 


Flogging that does not have a limit - nay ay PRY TNT: 
In the Shita Mekubbetzet it is explained that it is not the num- 
ber of lashes that determines the sense of the severity of the 
punishment; rather, it is the very knowledge that the lashes 
of the court are limited and will eventually end. In contrast, 
with regard to lashes administered by the monarchy, even 
if in practice fewer lashes are administered, there is no limit 
to the lashes that they could inflict. 


Rav Ashi strongly objects to this proof — wx 37 ab appr: 
This is difficult, as this statement of Rav Ashi was cited and 
rejected above. Why is it cited again? In the Shita Mekub- 
betzet it is explained that Rav Ya'akov spoke in accordance 
with the opinion of Rabbi Yehuda HaNasi that one who 
sought to kill one person and killed another is exempt. 
According to that opinion, the questions that Rav Ashi raised 
are more difficult, as forewarning with regard to one person 
is ineffective with regard to the other, so forewarning for a 
severe transgression is ineffective for a lesser transgression. 


HALAKHA 

The verse teaches that one imprisons the aggressor, etc. — 
naini pwsinw aan: If one struck another with a stone or 
his fist, and the court estimated that the blow was capable 

of killing him, then the aggressor is imprisoned until the 

fate of the victim is determined. If he dies, the aggressor is 

executed; if he makes a full recovery, the aggressor pays the 

five indemnities and is exempt from any other punishment 
(Rambam Sefer Nezikim, Hilkhot Rotze‘ah 4:3). 
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Perhaps the punishment of lashes is more severe," as Rav said: 
Had they flogged" Hananiah, Mishael, and Azariah (see Daniel, 
chapter 3) instead of casting them into the fiery furnace, these 
three would have been induced to worship the graven image. 
Apparently, the punishment of lashes is more severe than death. 
Rav Samma, son of Rav Asi, said to Rav Ashi, and some say 
Rav Samma, son of Rav Ashi, said to Rav Ashi: And is there 
no difference to you between flogging that has a limit, e.g., 
forty lashes by Torah law, which is a less severe punishment, and 
flogging that does not have a limit," i.e., flogging administered 
to induce compliance, which is more severe? 


With regard to the basic proof from the case of the two men 
quarreling, Rav Ya'akov from Nehar Pekod strongly objects to 
this. This works out well according to the opinion of the Rabbis, 
who said that the verse “And you shall give a soul for a soul” 
(Exodus 21:23) is referring to an actual life, and that ifhe caused 
the woman's death he is executed. However, according to Rabbi 
Yehuda HaNasi, who said that if he did not intend to injure the 
woman he is not liable to be executed and instead pays money as 
indemnity for causing her death, what can be said? According 
to that opinion, there was no forewarning for lashes at all, and 
the only liability is payment for injuring another. 


Rather, Rav Ya’akov from Nehar Pekod said in the name of 
Rava that the halakha that one pays and is not flogged is derived 

from here. With regard to one who struck another with a stone 

or his fist and did not kill him but caused him to be bedridden, 
it is written: “Ifhe rises and walks outside with his staff, he who 

struck him is absolved” (Exodus 21:19). And could it enter 

your mind that this victim is walking in the marketplace and 

that aggressor is executed as a murderer? Rather, the verse 

teaches that one imprisons the aggressor" while the injured 

party recuperates, and if he dies due to the blow he received, 
we kill him. And if he does not die and recovers, the aggressor’s 

punishment is based on the verse “His loss of livelihood he 

shall give, and he shall cause him to be thoroughly healed” 
(Exodus 21:19). 


The Gemara elaborates: What are the circumstances? If the 
witnesses did not forewarn him, why is the offender killed if 
the victim dies? Rather, obviously it is a case where the wit- 
nesses forewarned him, and one who is forewarned for a severe 
matter, such as the potential death penalty, is also forewarned 
for the lesser matter of injuring another, for which he is liable 
to be flogged, and nevertheless the Merciful One states: “His 
loss of livelihood he shall give, and he shall cause him to 
be thoroughly healed.” Apparently, despite his liability to be 
flogged, he pays and is not flogged. 


Rav Ashi strongly objects to this proof:" First of all, with regard 
to your initial assumption, from where do you ascertain that one 
who is forewarned with regard to a severe matter is forewarned 
with regard to a lesser matter? Perhaps he is not considered 
forewarned with regard to the lesser matter. Furthermore, even 
if you say that one is in fact forewarned with regard to a lesser 
matter, from where do you ascertain that the death penalty 
is a more severe punishment than lashes? Perhaps the punish- 
ment of lashes is more severe, as Rav said: Had they flogged 
Hananiah, Mishael, and Azariah, instead of casting them into 
the fiery furnace, they would have been induced to worship the 
graven image. Apparently, the punishment of lashes is more 
severe than death. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


ab DR 177 a KAD 31 > var 
WX ATTA KADN 1A "ION We 
WNP gaT pa Jr n Kh: ore an 

onasp mo pep myst nayp A 


ompay pugs wi 0 31 Ao pp 
amban py awa sabia oupn 
KUD 


PRAI -IA KI ON wp wry 


I N DYW Tpi gT ET 
PAINI PON - PNN 


DR owns mpi paca a1 NDN 9D) 
any my ane abun na im 
T39) 23 NAVA N30) 23 KANT 
- in bD ww ass N TTY 
aT AwaM waa aen wn 

pris DIM VND 13) 


OX Spy ay vars ADY APY KI 
TAY 9 Wass A7 aN) BN 937 
aT pan IWP 72 y D1 Tox 
poh IT PRPA NIPIN D2) xy 

ADN T by ngiwa yas 


837 VAX PDA M) KVIN TD 
ma "iD i ingo KIII TAN 
by amay 4x - an p by mys 

me? 


Rav Samma, son of Rav Asi, said to Rav Ashi, and some say Rav 
Samma, son of Rav Ashi, said to Rav Ashi: And is there no dif- 
ference to you between flogging that has a limit, e.g., forty lashes 
by Torah law, which is a less severe punishment, and flogging that 
does not have a limit, administered to induce compliance, which 
is more severe? 


Rav Mari strongly objects to this proof that one pays and is not 
flogged: From where do you ascertain that this is referring to one 
who struck another intentionally, and that the verse “He who 
struck him shall be absolved” means that he shall be absolved of 
the death penalty? Perhaps the verse is referring to one who struck 
another unwittingly, and the verse means that he shall be absolved 
of exile?" In that case, there would be no forewarning. Therefore, 
no proof may be cited from here that one who injures another pays 
and is not flogged. The Gemara concludes: This is difficult, and no 
proof may be cited from here. 


§ The Gemara cites another resolution of the apparent contradic- 
tion between the mishna here, which obligates one who rapes his 
sister to pay a fine, and the mishna in Makkot, which rules him liable 
to be flogged. Reish Lakish said: In accordance with whose opin- 
ion is this mishna taught? It is in accordance with the opinion of 
Rabbi Meir, who said: One is flogged and pays. The Gemara asks: 
Ifthe mishna is in accordance with the opinion of Rabbi Meir, even 
if one raped his daughter he should also be obligated to pay the 
fine. However, the mishna lists only those who raped women for 
whom one is liable to be punished for violating a prohibition or 
liable to receive karet, not those for whom one is liable to receive 
court-imposed execution. 


And lest you say that Rabbi Meir is of the opinion that one is 
flogged and pays, but is not of the opinion that one dies by execu- 
tion and pays; and isn’t he of the opinion that one who is executed 
pays? But isn’t it taught in a baraita: If one stole an animal and 
slaughtered it on Shabbat," or stole it and slaughtered it for idola- 
try, or stole an ox that was sentenced to be stoned,’ from which 
one may derive no benefit and is therefore worthless, and slaugh- 
tered it, he pays the owner a payment of four or five times the 
principal, as he would in any case of stealing and slaughtering an 
animal? This is the statement of Rabbi Meir. And the Rabbis 
exempt him from payment because he is liable to receive the death 
penalty for slaughtering on Shabbat or for idolatry. Apparently, 
Rabbi Meir maintains that one is obligated to pay even when he is 
liable to receive the death penalty. 


The Gemara refutes this: Wasn’t it stated concerning this baraita 
that Rabbi Ya’akov said that Rabbi Yohanan said, and some say 
that Rabbi Yirmeya said that Rabbi Shimon ben Lakish said, that 
Rabbi Avin and Rabbi Ile’a and the entire group said in the name 
of Rabbi Yohanan: That case is referring to one who slaughters 
by means of another?" The thief himself did not slaughter the 
animal; rather, it was his agent. Consequently, the thief pays be- 
cause the capital crime was committed by his agent. Therefore, this 
source is unrelated to Rabbi Meir’s opinion with regard to the 
question of whether one is executed and pays. 


The Gemara analyzes Rabbi Yohanan’s explanation: And does this 
agent sin and that thief is liable’ to pay four and five times the 
principal? This violates the principle: There is no agent for matters 
of transgression. The Gemara explains that this is a halakha unique 
to this case. Rava said that the Merciful One states: “Ifa man steal 
an ox or a sheep and slaughter it" or sell it” (Exodus 21:37). Based 
on the juxtaposition of slaughter and sale, Rava continues: Just as 
sale is performed by means of another, as there is no sale without 
a buyer, so too, one is liable to be punished for slaughter by means 
of another. Although there is no agent for transgression, here there 
is a Torah decree that one is liable by means of another. 


NOTES 


Perhaps the verse is referring to one who struck 
another unwittingly, and the verse means that he 
shall be absolved of exile — riba npn WA KYT: 
Tosafot ask: In light of the principle that one is not exiled if 
here is the slightest concern that there was an additional 
complication that contributed to the death of the victim, 
he fact that the victim did not die immediately should 
exempt one from exile (see Josafot). The Ritva maintains 
hat the verse is referring to a situation involving exile and 
not the death penalty. A different objection is raised in 
he Shita Mekubbeizet: As the verse is clearly speaking of 
one who struck another, how could it be dealing with 
exile, which only applies to an unintentional murderer? 


The answer is that exile is conceivable in a case where 


one intended to strike one person and struck another. 


And does this agent sin and that thief is liable — 71°) 
anna my yin: Rashi says that this question is based 
on the principle: There is no agent for transgression. In 
Derush VeHiddush, Rabbi Akiva Eiger explains that this is 
not a case of an agent for transgression, as were he an 
agent his legal status would be like that of the sender 
himself, who would not be liable to pay because he 
would have desecrated Shabbat. Rather, this is a special 
halakha with regard to an action performed by means of 
another, unrelated to the laws of agency. 


Rava said that the Merciful One states: If a man steals 
an ox or a sheep and slaughter it, etc. — Wax 621 Wax 
ADNI KIN: In the Sefer Hafla‘a the question is raised: 
Since there are two expositions cited by earlier Sages for 
this halakha, what did Rava add by citing another source? 
Furthermore, why does the Gemara cite Rava's proof 
first? Various answers were suggested. Primary among 
them is that from Rava's statement it can be derived that 
this halakha applies not only to an agent but to anyone 
who performs an action of this sort on another's behalf, 
even if he is ineligible for agency, e.g., a deaf-mute or an 
imbecile (Beit Ya'akov). Alternatively, Rava’s statement 
here is consistent with his opinion elsewhere that the 
thief is liable even if he slaughtered the animal unwit- 
tingly (Beit Aharon). 


HALAKHA 


If one stole and slaughtered on Shabbat, etc. — 333 
^3 Nawa navy: If one stole an animal and slaughtered 
iton Shabbat, or stole it and slaughtered it for idolatry, 
even if he did so unwittingly he is exempt from payment 
of four or five times the principal, in accordance with the 
opinion of the Rabbis (Rambam Sefer Nezikim, Hilkhot 
Geneiva 3:3). 


One who slaughters by means of another - mwy naiv 
anx: Ifa thief appointed an agent to slaughter the stolen 
animal on his behalf, and the agent did so on Shabbat, 
the thief is liable for the payment of four or five times 
the principal. The Rosh rules that he is exempt, based 
on the Gemara's statement below that according to the 
Rabbis, slaughter on Shabbat is considered an unfit act 
of slaughter (Rambam Sefer Nezikim, Hilkhot Geneiva 3:6; 
Tur, Hoshen Mishpat 350). 


BACKGROUND 


An ox that was sentenced to be stoned — Span Ww: 
An ox that killed a person is stoned to death, whether 
or not the ox had previously displayed violent tenden- 
cies and whether the victim was an adult, a child, or a 
Canaanite slave. It is prohibited to derive any benefit from 
an ox that is stoned, not only after its execution but from 
the moment the court of twenty-three judges delivered 
its verdict. The term: Ox that is stoned, is employed to 
describe any domesticated or non-domesticated animal 
that killed a person, whether it is a large or small animal, 
or even a bird. 
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NOTES 

“Or” comes to include an agent - mown ny niab ix: 
Ostensibly the term “or” is necessary to rule out the pos- 
sibility that one would be liable to pay four or five times the 
principal only if he both slaughtered and stole the animal 
and did not include an agent. Why, then, is it understood in 
this manner? One answer is that this derivation is in accor- 
dance with the tanna who maintains that even when the 
conjunction “and” [vav] is written, it would be understood 
that either slaughter or sale is sufficient to generate liability. 
Alternatively, it would have been possible to indicate that 
one is liable for either one of the actions by reversing the 
order and writing: And he sold it and slaughtered it, as 
clearly one could not slaughter the animal after selling it. 
Therefore, this halakha of agency can be derived from the 
act that the term “or” is used here (Shita Mekubbetzet). 


What is the rationale for the opinion of the Rabbis — »x1 
paT WaYD: The question is raised: Couldn't the exemp- 
ion of the Rabbis be attributed to the fact that they main- 
ain that slaughtering by means of an agent does not 
render the sender liable? The answer is that the derivation 
rom use of the word “or” is the accepted halakha, and the 
Gemara sought to sad a difficult response. Furthermore, 
if there is a dispute with regard to the halakha of one who 
slaughters by means of another, there would have been no 
point in citing the special cases of one who slaughtered on 
Shabbat or for idolatry (Ra’ah; Rabbeinu Crescas Vidal). 


HALAKHA 

Slaughter by means of another - ny +1 by mma: If 
one stole an ox or sheep and gave it as a gift, or gave it to 
another to slaughter and the recipient did so, or gave it to 
another to sell and the recipient sold it, the thief is liable for 
payment of four or five times the principal, in accordance 
with the exposition of the Sages here that there is a special 
halakha in the case of one who slaughters a stolen animal 
(Rambam Sefer Nezikim, Hilkhot Geneiva 2:10). 


Perek IH 
Daf34 Amuda 


HALAKHA 


Slaughter that is improper — MIKI AYN’ TWP: In gen- 
eral the ruling is contrary to the opinion of Rabbi Shimon, 
and improper slaughter is considered an act of slaughter. 
Consequently, if a thief slaughtered an ox or lamb that was 
discovered to be a tereifa, he is liable to pay four or five 
times the principal. Similarly, if an animal was slaughtered 
in a manner that does not permit its consumption, €.g., 
was a tereifa, one who slaughters its offspring on the 
same day is liable for transgressing the prohibition agains 
slaughter of an animal itself and its young on a single 
day. Nevertheless, one who performs an improper act o 
slaughter on a bird or undomesticated animal is exemp 
from covering the blood (see Hullin 85a), as in that regard 
is not considered a bona fide act of slaughter, based on 
the unattributed mishna in accordance with the opinion o 
Rabbi Shimon (Rambam Sefer Kedusha, Hilkhot Shehita 12:6, 
14:10 and Sefer Nezikim, Hilkhot Geneiva 2:8; Shulhan Arukh, 
Yoreh De‘a 16:9, 28:17; Tur, Hoshen Mishpat 350). 


One who slaughters on Shabbat or on Yom Kippur — 
wya OV Nawa uniw: Although one who slaughters 
an animal on Shabbat i is liable to be executed and one who 
does so on Yom Kippur is liable to receive karet or lashes, 
the slaughter is valid, in accordance with the mishna in 
Hullin (Rambam Sefer Kedusha, Hilkhot Shehita 1:29; Shulhan 
Arukh, Yoreh Dea 11:2). 
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The Sages of the school of Rabbi Yishmael taught a different source 
for the halakha that one is liable for slaughter by means of an agent. 
It is written: “And slaughter it or sell it”; the term “or” comes to 
include an agent." The Sages of the school of Rabbi Hizkiyya 
taught a different proof from the same verse: “He shall pay... for an 
ox... for a sheep”; the term “for” comes to include an agent." 


Mar Zutra strongly objects to this halakha. Is there any matter with 
regard to which if one performs it himself, he is not liable, and yet 
if his agent performs it he is liable? Had he slaughtered the animal 
himself on Shabbat he would have been exempt from payment. How, 
then, is he liable if he does so by means of an agent? The Gemara 
answers: He is exempt not due to the fact that he is not liable for 
the slaughter; rather, he is exempt due to the fact that he receives 
the greater of the two punishments, the death penalty, for his des- 
ecration of Shabbat. He is liable for both the slaughter and the 
desecration of Shabbat. In practice, he receives the more severe 
punishment. However, when he appoints an agent, there is no liabil- 
ity for the desecration of Shabbat, and therefore he must pay for the 
slaughter. 


The Gemara returns to Rabbi Yohanan’s explanation of the baraita. 
If the baraita is referring to the case of one who slaughtered by 
means of another, what is the rationale for the opinion of the 
Rabbis,‘ who exempt him from payment? As the thief did not 
perform a transgression for which he is liable to receive the death 
penalty, why is he exempt from payment for slaughtering the ani- 
mal? The Gemara answers: Who are the Rabbis who disagree with 
Rabbi Meir in this case? 


It is Rabbi Shimon, who said: The legal status of slaughter that 
is improper," in that it does not render the meat fit to be eaten, is 
not that of slaughter. Therefore, one is not liable for slaughter of 
the animal. The Gemara asks: This works out well with regard to 
idolatry and the ox that is stoned, as their slaughter is ineffective 
in rendering the meat fit to be eaten; however, the slaughter on 
Shabbat is a proper act of slaughter, as we learned in a mishna 
(Hullin 14a): In the case of one who slaughters an animal on 
Shabbat" or on Yom Kippur," although he is liable to receive 
the death penalty for desecrating Shabbat, his slaughter is valid 
and the meat may be eaten. 


Slaughter that is improper — mx AYKw MMW: Rabbi Shimon 
defines slaughter as an action that renders the animal fit to be 
eaten. If the slaughter is ineffective it is not considered slaughter 
at all; rather, it is as though one killed the animal by some other 
means. Consequently, wherever a particular halakha depends 
on performance of an act of slaughter, ineffective slaughter does 
not meet that requirement. Even the Rabbis concede that one 
who kills an animal in a manner other than slaughter, e.g., by 
stabbing it, does not meet the requirement of slaughter. Josafot 
prove that although the term in the Torah in this context is teviha 
and not shehita, which is the standard term for slaughter, the 


reference is to slaughter. 


One who slaughters on Shabbat, etc. — 15) nawa pnw: The 
early commentaries ask: Isn't one who desecrates Shabbat an 


NOTES 


apostate, in which case everyone agrees that his slaughter is 
invalid? How, then, can one say that slaughter on Shabbat is 
valid? There are several answers offered. Josafot on Hullin 14a 
claim that only one who desecrates Shabbat in public is an 
apostate. The case here is referring to one who slaughtered the 
animal in private. Rabbeinu Crescas Vidal agrees. In addition, 
Tosafot explain that the act of slaughter that renders one an 
apostate is not invalid; rather, all subsequent acts of slaughter are 
invalid. The Ran in tractate Hullin explains that it is only the con- 
clusion of the act of slaughter that renders one an apostate, but 
the slaughter that rendered the animal permitted was already 
complete. In the Rambam's Commentary on the Mishna, it is 
explained in Hullin that this is referring only to one who slaugh- 
ters unwittingly, and therefore the slaughter is not invalidated 
as that of an apostate. 
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The Gemara answers: The tanna of the baraita under discussion 
holds in accordance with the opinion of Rabbi Yohanan 
HaSandlar, as it is taught in a baraita: 

With regard to one who cooks on Shabbat," if he did so unwit- 
tingly, he may eat the food he cooked; ifhe did so intentionally, 
he may not eat it at all. This is the statement of Rabbi Meir." 

Rabbi Yehuda says: If he cooked unwittingly he may eat at the 
conclusion of Shabbat," as the Sages penalized even one who 
sinned unwittingly in that they prohibited him from deriving 
immediate benefit from the dish that he cooked; if he sinned 
intentionally, he may not eat from it ever. 

Rabbi Yohanan HaSandlar says: If he did so unwittingly, the 
food may be eaten at the conclusion of Shabbat by others but 
not by him; ifhe did so intentionally, it may not be eaten ever, 
neither by him nor by other Jews. According to Rabbi Yohanan 
HaSandlar, food prepared by means of intentional desecration of 
Shabbat is unfit to be eaten. That is true with regard to cooking 
food on Shabbat and with regard to slaughtering an animal on 
Shabbat. 


The Gemara asks: What is the rationale for the opinion of Rabbi 
Yohanan HaSandlar? The Gemara explains: It is as Rabbi Hiyya 
taught at the entrance to the house of the Nasi. It is written: “And 
you shall observe Shabbat, for it is sacred to you; he who profanes 
it shall be put to death” (Exodus 31:14); just as with regard to a 
sacred item consecrated to the Temple, eating it is prohibited, so 
too, with regard to food produced through action that desecrates 
Shabbat, eating it is prohibited. The Gemara asks: If so, perhaps 
the analogy should be extended to include the following: Just as 
with regard to a sacred item, deriving benefit from it is prohibited, 
so too, with regard to the product of an action that desecrates 
Shabbat, deriving benefit from it should be prohibited. The 
Gemara answers: The verse states: “It is sacred to you” (Exodus 
31:14), indicating that it shall be yours in the sense that one may 
derive benefit from it. 


The Gemara asks: Based on the analogy between actions that des- 
ecrate Shabbat and sacred items, one might have thought that even 
if the action was performed unwittingly it should be prohibited to 
eat its product, as is the case with regard to sacred items. Therefore, 
the verse states: “He who profanes it shall be put to death” (Exo- 
dus 31:14), indicating that it is with regard to one who desecrates 
Shabbat intentionally that I stated to you this analogy to sacred 
items," as the verse is clearly referring to one who is liable to receive 
the death penalty, and not with regard to one who desecrates 
Shabbat unwittingly, who is not executed. 


NOTES 


Benefit from prohibited labor on Shabbat - naw nax TIT: 
In the Shita Mekubbetzet it is explained that there are three different 
rationales mentioned here. First, the Sages penalized the sinner so 
that he would not profit from his transgression. Others explain that 
the Sages issued a decree penalizing one who acted unwittingly 
due to an intentional sinner. Second, they did not want people to 
benefit from prohibited labor performed on Shabbat. Third, due 
to the verse “It is sacred to you” (Exodus 31:14), the product of labor 
performed on Shabbat is forbidden. 


Intentionally, he may not eat it; this is the statement of Rabbi 
Meir - Y2 27127 Sore xh “aa: According to most early com- 
mentaries, Rabbi Meir's statement: If he did so intentionally he may 
not eat it, refers not just to the sinner himself; rather, this dish may 
not be consumed on Shabbat at all. Rabbi Meir did not formulate 
his opinion as: It may not be eaten, for stylistic reasons, to use 
parallel phrasing in both parts of his statement. Similarly, Rabbi 
Yehuda's statement below must be explained by suggesting that 
he too employed a uniform mode of expression. The commentar- 
ies further state that Rabbi Meir permits even an intentional sinner 
to partake of the dish after the conclusion of Shabbat. Based on 
the Gemara in tractate Hullin, the legal status of an intentional 
sinner according to Rabbi Meir parallels that of an unwitting 


transgressor according to Rabbi Yehuda. The legal status of an 
intentional sinner according to Rabbi Yehuda parallels that of an 
unwitting sinner according to Rabbi Yohanan HaSandlar. How- 
ever, Rashi here states that according to Rabbi Meir, one who 
cooks intentionally may never partake of that dish (see Shita 
Mekubbetzet). 


He may eat at the conclusion of Shabbat - naw gyi bor: 
Rashi in Hullin states that this does not mean that the food may be 
eaten immediately after Shabbat. After the conclusion of Shabbat 
one must wait until the period of time that would be sufficient for 
the food to have been prepared from the beginning has elapsed. 
This is based on the concept that the Sages did not want the sinner 
to benefit from labor performed on Shabbat. 


It is with regard to one who desecrates Shabbat intentionally 
that | stated to you - » may Tra: The Rashash asks why Rabbi 
Yohanan HaSandlar did not explain that the food is prohibited only 
if one was forewarned, since if he is not forewarned he is not liable 
to be executed. In fact, in Gilyon HaShas, Sefer HaPardes is cited, 
which explains, according to Rashi, that Rabbi Yohanan HaSandlar 
holds that only the product of labor performed on Shabbat by one 
who was forewarned is permanently forbidden. 


HALAKHA 


One who cooks on Shabbat - nawa Swann: With 
regard to a Jew who performed prohibited labor on 


Shabbat, e. 
permanent 
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bi Meir. The Ran adds that the rul- 
Rav in Hullin, where 


he ruled in accordance with the opinion of Rabbi 


Meir for To 
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rah scholars but in accordance with the 
Rabbi Yehuda for ignorant people, so that 


they will not come to treat Shabbat prohibitions with 
contempt (Rambam Sefer Zemanim, Hilkhot Shabbat 
6:23; Shulhan Arukh, Orah Hayyim 318:1). 
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NOTES 


Rav Aha and Ravina disagree with regard to this 
Matter — KYIN NIN 1773 hp: Most early commen- 
taries, beginning with Rabbeinu Hananel, maintain 
that this is a dispute based only on the opinion of 
Rabbi Yohanan HaSandlar. Even so, most halakhic 
authorities do not consider this as proof that the hala- 
kha is in accordance with his opinion, although some 
geonim rule based on this Gemara that the halakha is 
in accordance with his opinion. The Ramban cites a 
different interpretation. He suggests that the tanna‘im 
disagree with regard to the correct exposition of the 
verse “It is sacred to you” Rabbi Meir maintains that 
the product of prohibited labor is sacred only on the 
sacred day itself, Rabbi Yehuda claims that it is sacred 
and prohibited only to one who desecrated Shabbat 
intentionally, while Rabbi Yohanan HaSandlar con- 
tends that if Shabbat was willfully desecrated, the 
resulting product is sacred and prohibited to all. 


And according to the one who said it is prohibited 
by rabbinic law what is the rationale, etc. - yada 
DVTNAYY INA ATT WAT: The Maharshal asks: Even 
if the prohibition is by rabbinic law, the meat may not 
be eaten, and one should therefore be exempt from 
punishment for the slaughter of the stolen animal. He 
cites proof from the fact that if one betroths a woman 
with an object from which it is prohibited to derive 
benefit by rabbinic law, the betrothal does not take 
effect even by Torah law. In the Shita Mekubbetzet it 
is explained that the Sages issued the decree that the 
meat may not be eaten as a stringency, and not as a 
leniency. The Rashash maintains that there is a differ- 
ence between the authority of the court to declare 
one's property ownerless, which influences the legal 
status of an item even by Torah law, and issuing a 
decree that slaughter is unfit, which does not influ- 
ence the legal status by Torah law. 


Once he slaughtered the animal a bit - ma pnw y> 
xaya: Even according to the opinion that one cannot 
render forbidden an object that is not his, that is only 
with regard to rendering the object forbidden without 
performing an action. However, if one performs an 
action that directly affects the object, he renders it 
forbidden even if it does not belong to him (Ritva; 
see Rashba). 


And Rabbi Meir holds in accordance with the opin- 
ion of Rabbi Shimon, who said that the legal status 
of an object that effects monetary loss - ay 320) 
jag oyan aat WONT jiynaw "ay: Tosafot ask why 
this is necessary, as it is well known that Rabbi Meir 
adjudicates cases of indirect damage. In other words, 
if one harms another in a manner that is not discern- 
ble, or damages an item that is worthless in and of 
self, if he causes financial loss he must reimburse his 
victim. Several answers are offered. Many early com- 
mentaries accept the claim of Tosafot, who claim that 
there is a difference between the two cases. Although 
Rabbi Meir adjudicates cases of indirect damage, that 
does not mean that he deems the object itself to 
be worth money. It is merely an obligation by rab- 
binic law to compensate the victim. Rabbi Shimon, 
in contrast, maintains that legal status of an object 
that effects monetary loss is like that of actual money 
(see Ramban). 
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The Gemara comments: Rav Aha and Ravina disagree with regard 

to this matter.” One said: The product of an action that desecrates 

Shabbat is prohibited by Torah law, and one said that it is prohibited 

by rabbinic law. With regard to the one who said that it is prohibited 

by Torah law, it is as we said, that it is based on the verse interpreted 

by Rabbi Hiyya. And the one who said that it is prohibited by rab- 
binic law holds that the verse states: “It is sacred,” from which he 

infers: It is sacred, but the product of its actions is not sacred, and 

therefore, by Torah law it may be eaten. 


The Gemara asks: And according to the one who said it is prohibited 
by rabbinic law, what is the rationale" for the opinion of the Rabbis 
who exempt the thief from payment for the slaughter performed by 
his agent on Shabbat? By Torah law, the slaughter is valid. The Gemara 
answers: When the Rabbis exempt the thief from payment, it is with 
regard to the rest of the cases, i.e., one who slaughters for idolatry or 
an ox sentenced to stoning, not with regard to Shabbat. 


The Gemara asks the following question with regard to Rabbi Meir’s 
opinion that one who slaughters for idolatry is liable to pay the 
owner for the animal. Once he slaughtered the animal a bit," at the 
very start of the act of slaughter, it is prohibited for him to derive 
benefit from the animal because it is an animal sacrificed to idolatry; 
and when he slaughters the rest, it is not the animal that belongs to 
its owner that he is slaughtering. Since it is prohibited to derive 
benefit from the animal, it has no value and there is no ownership. 
Rava said: It is referring to one who says, prior to the slaughter, that 
he is worshipping the idol only at the completion of the slaughter, 
and therefore the prohibition takes effect only then. 


The Gemara asks the following question with regard to Rabbi Meir’s 
opinion that one who slaughters the ox that is stoned is liable to 
pay for the slaughter. Why is he liable? It is not the owner's ox that 
he is slaughtering, since once the ox is sentenced to be stoned it is 
prohibited to derive benefit from it. Rabba said: With what are we 
dealing here? We are dealing with a case where the owners entrusted 
the ox to a bailee and the ox injured another person while in the 
bailee’s house, and it was sentenced to be stoned while in the 
bailee’s house, and the thief then stole it from the bailee’s house 
and slaughtered it. 


And this solution is based on the fact that Rabbi Meir holds in accor- 
dance with the opinion of Rabbi Yaakov and holds in accordance 

with the opinion of Rabbi Shimon. He holds in accordance with 

the opinion of Rabbi Ya’akov, who said: Even after the ox was sen- 
tenced to be stoned, if the bailee returned it to its owners, it is 

returned. Despite the fact that the ox is now worthless, as no benefit 

may be derived from it, since the bailee returned an ox that is physi- 
cally intact the owner has no claim against him. And Rabbi Meir 
holds in accordance with the opinion of Rabbi Shimon, who said 

that the legal status of an object that effects monetary loss™ is like 

that of money. Even in the case of an object that is worthless, if its 

elimination causes monetary loss because it must be replaced, it is 

considered to have value. In this case, although the ox has no value in 
and of itself, slaughtering the animal prevents the bailee from return- 
ing it intact to the owner, requiring him to pay the owner the value of 
the ox before it was sentenced to be stoned. Consequently, the thief 
must reimburse the bailee, as the ox has value for the bailee. 


Rabba said: Actually, contrary to Rabbi Yohanan’s explanation of 
the baraita, it is referring to one who slaughters the animal himself, 


HALAKHA 


An object that effects monetary loss - jian DY 327: If one 
stole consecrated items from the house of the one who conse- 
crated them, then although the owner is responsible to replace 
the items the thief is not liable to pay double the principal because, 
contrary to the ruling of Rabbi Shimon, the legal status of an 
object that effects monetary loss is not that of money. This is 


obligated to bring replacement offerings. The Shakh adds that 
although the halakha is that one adjudicates cases of indirect 
damage and deems one who inflicts that damage liable to pay 
compensation, most authorities maintain that that is a different 
issue (Rambam Sefer Nezikim, Hilkhot Geneiva 2:1; Shulhan Arukh, 
Hoshen Mishpat 386:2). 


a case of an object that effects monetary loss, as the owner is 
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and Rabbi Meir is of the opinion that one is flogged and pays, 
but is not of the opinion that one dies by execution and pays. 
And these halakhot are different, as it is a novel element that 
the Torah innovated with regard to the halakhic category of 
fines;" although he is killed, he pays. And Rabba followed his 
line of reasoning" stated elsewhere, as Rabba said: If one had a 
stolen kid in his possession that he had stolen previously, and he 
slaughtered it on Shabbat, he is liable to pay five times the prin- 
cipal for slaughtering the kid, as he was already liable for stealing 
before he came to violate the prohibition against performing 
labor on Shabbat. Although he slaughtered the goat on Shabbat, 
a capital crime, he is liable for the payment because it is a fine. 
However, if he stole the goat and slaughtered it on Shabbat," he 
is exempt from the payment of five times the principal as, if there 
is no payment for theft," due to his liability to receive the death 
penalty for desecrating Shabbat, and his obligation to repay the 
theft is not a fine, there is no liability for slaughter and there is 
no liability for sale. 


And Rabba said: If one hada stolen kid in his possession that he 
had stolen previously, and he slaughtered it in the course of an 
act of burglary," he is liable to pay four or five times the principal, 
as he was already liable for theft before he came to violate the 
prohibition against burglary. However, if he stole and slaugh- 
tered an animal in the course of an act of burglary," he is exempt. 
Because the owner of the house is permitted to kill the burglar, 
the status of the burglar is tantamount to one liable to receive the 
death penalty. As, if there is no payment for theft, there is no 
liability for slaughter and there is no liability for sale. Rabba’s 
statements indicate that one pays the fines for slaughter or sale 
even if he is liable to receive the death penalty. 


NOTES 
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HALAKHA 


If he stole and slaughtered in the course of an act of bur- 
glary - nyaaa Mp1 23: If a burglar broke into a house and 
stole an animal and ‘slaughtered it there, he is exempt, as it is 
permitted to take his life at the time, as per the statement of 
Rabba (Rambam Sefer Nezikim, Hilkhot Geneiva 9:13; Tur, Hoshen 
Mishpat 351). 


As it is a novel element that the Torah innovated with regard 
to the halakhic category of fines — THA AW PNY KIT wrt 
papa: In the Shita Mekubbetzet it is explained that Rashi is not 
saying that the novel element in the Torah is that one who 
is liable to pay a fine is executed and pays. Rather, the novel 
element is the very imposition of a fine. Therefore, one cannot 
derive the legal status of fines from other similar payments, and 
as a result, one is liable to be executed and to pay. Whenever a 
halakha in the Torah is characterized as novel, that means that 
it is exceptional in certain respects, as the principles in effect in 
similar cases do not apply. Its halakhot are therefore unique; ele- 
ments of other halakhot cannot be derived from it, nor can its 
elements be derived from other halakhot. As for the novel ele- 
ment of fines, the Hatam Sofer writes that it is not that one pays 
more than the damage he caused, as that is true about other 
Torah punishments, e.g., corporal punishment, where there is 
no necessary connection between the damage caused and the 
penalty imposed. Instead, the novel element is that the fine is 
paid to the victim rather than to the public treasury or to the 
Sanctuary, which is generally the case with regard to sinners. 


And Rabba followed his line of reasoning — may ADIN TX? 
A general question is raised here: When an amora repeats a 
halakha, why does the Gemara sometimes react by asking: 
Didn't he already state that once, while on other occasions the 
Gemara simply notes: And the Sage followed his line of reason- 


ing stated elsewhere. In Sefer HaHokhma, Rabbeinu Barukh 
explains that when the statement of the Sage is stated as an 
elucidation of a mishna or the like, the Gemara says that he 
followed his standard line of reasoning, as his explanation is 
consistent with his practical halakhic ruling. However, if both 
statements are halakhic rulings, the Gemara will question the 
repetition. 


If he stole and slaughtered on Shabbat - nawa nay) 333: 
The early and later commentaries discuss the case of one who 
stole on Shabbat and proceeded to slaughter or sell the animal 
during the week. The Ritva and others infer from Rashi that in 
that case he is liable to pay four or five times the principal. The 
reason is that the theft committed on Shabbat is no longer 
relevant, and when he takes the animal to slaughter or sells 
it is as though the theft began at that moment. The Rashba 
disagrees and maintains that in that case he is exempt, in 
accordance with the principle that if there is no theft there 
is no slaughter or sale either. Since one is not liable to pay for 
theft on Shabbat, there is no liability for slaughter or sale. The 
Shita Yeshana, cited in the Shita Mekubbetzet explains likewise. 
Several later commentaries address the fundamental aspects 
of this dilemma. It appears that the dispute among the early 
commentaries is dependent on the precise definition of theft 
performed in the course of desecrating Shabbat. Is it considered 
a full-fledged acquisition in every sense but the thief is exempt 


from payment, or is it viewed as an incomplete acquisition and 
considered as though there were no theft at all (Rabbi Akiva 
Eiger; Or Same‘ah; Kovetz Shiurim)? 


As, if there is no payment for theft, etc. - 1211223 px DNW: 
Although the fine for slaughter or sale is an independent fine, 
independent of the mitzva to restore the stolen item to its 
owner, it is a biblical decree that one is liable to pay four or five 
imes the principal, not merely three or four times. Based on that 
biblical decree, if one is exempt from the obligation to return 
he principal, he is exempt from paying the fine as well (Ritva). 


The prohibition against burglary — mama vox: The halakha 
of a burglar who breaks into a private home is stated in the 
Torah: “If the thief is found breaking in, and is struck and dies, 
here is no blood for him” (Exodus 22:1). The basic concept, 
which is elucidated in tractate Sanhedrin, is that a thief break- 
ing into a house is considered, with certain exceptions, as one 
with the intention to commit murder if necessary. Therefore, i 
the homeowner kills him, he is exempt. Since taking the life 
of the burglar is permitted, his legal status is like that of one 
sentenced to death, and therefore he is exempt from paymen 
for any damage that he may have caused at that moment. Tha 
status is temporary, as once the burglar leaves the premises i 
is no longer permitted to kill him and he is liable to pay for any 
monetary liability that he may incur. 
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The Gemara comments: And it was necessary for Rabba to state 
this halakha with regard to both Shabbat and burglary; as, if he 
had taught us" that one is exempt from payment only with regard 
to Shabbat, it is because Shabbat is severe since punishment for 
violation of its prohibition is an eternal prohibition, as whenever 
witnesses testify that one desecrated Shabbat, he can be executed. 
However, in the case of burglary, as punishment for violating its 
prohibition is transitory, e.g., itis permitted for the homeowner to 
kill the burglar only as long as the burglar remains on his property, 
say that he is not exempt from payment. And if he taught us the 
exemption only with regard to burglary, that would be because his 
burglary is his forewarning. Because he certainly intends to kill the 
homeowner, it is permitted for the homeowner to kill him without 
forewarning. In that respect, burglary is a severe prohibition and 
exempts one from payment. However, Shabbat, which requires 
forewarning, is a less severe prohibition, and in that case, say that 
one is not exempt from payment. Therefore, it was necessary for 
Rabba to state the exemption in both cases. 


Rav Pappa said: If one had a stolen cow in his possession that he 
had stolen previously and he slaughtered it on Shabbat, he is liable 
to pay four or five times the principal as he was already liable for 
theft before he came to violate the prohibition of Shabbat. Ifa 
cow was lent to him and he slaughtered it on Shabbat," he is 
exempt from paying the fine. Rav Aha, son of Rava, said to Rav 
Ashi: Is Rav Pappa coming to teach us the case of a cow? In other 
words, what did Rav Pappa add that was not already clear from 
Rabba’s statement? The same principle applies with regard to both 
a kid and a cow. If one was liable to pay for the theft when he stole 
the animal, he is liable to pay the fine for slaughter as well, even if 
he is liable to receive the death penalty. 


Rav Ashi said to him: Rav Pappa is coming to teach us the halakha 
with regard to a borrowed cow, as it could enter your mind to 
say that since Rav Pappa said: It is from the moment of pulling 
the animal into his domain that the borrower is obligated" to 
provide the animal’s sustenance, then here too, from the moment 
of borrowing" he is liable to pay for its unavoidable accidents. 
From that point, the animal is legally in his possession and therefore, 
even if he slaughtered the animal on Shabbat he should be liable. 
Therefore, he teaches us that one assumes liability for unavoidable 
accidents only when they actually occur, and if that is on Shabbat, 
he is exempt. 


NOTES 


And it was necessary; as, if he had taught us, etc. - x99% 
ADVAN INT: Rashi and several other commentaries explain 
that the Gemara here emphasizes that although one might have 
thought otherwise, in each of these cases one is exempt from 
punishment. Conversely, Josafot and other early commentaries 
(Ramban; Rashba) contend that the opposite is true: The point is 
that one is obligated to pay the fine even though he violated a 
prohibition that is punishable by death. 


If a cow was lent to him and he slaughtered it on Shabbat — 
nava Ano b maw mp m7: One who borrowed a cow from 
another before Shabbat and stole and slaughtered it on Shabbat 
is exempt from payment, as the liability to be punished for theft 
and Shabbat desecration coincide. The halakha is in accordance 
with the opinion of Rav Pappa, as his opinion does not contradict 
the latter version of Rava’s statement. The early commentaries 
disagree, both in terms of the understanding of the Gemara and 
in terms of the Rambam's ruling. Some (Meiri; Netivot HaMishpat, 
Hoshen Mishpat 341:9) state that he is exempt only from paying 
four or five times the principal but is liable to pay the principal, 


HALAKHA 


Here too, from the moment of borrowing, etc. - NYI 73x37 
a>) TKW: The reason for the difference between these two 
halakhot is that since one who borrows an animal is obligated 
to guard it from that moment, he is also obligated to see to the 
animal's sustenance. In contrast, liability to pay for accidental 
damage does not stem from his obligation to care for the animal; 
rather, there is an independent obligation to compensate the 
owner if there is an accident. Therefore, his liability begins only 
from the moment that the accident transpires. 


while others (Rabbi Meir HaLevi; Nimmukei Yosef) state that he is 
exempt from the principal as well (Rambam Sefer Nezikim, Hilkhot 
Geneiva 3:4; Tur, Hoshen Mishpat 350). 


From the moment of pulling that he is obligated - nywa 
ab SMMC NIT TD: One who borrows an animal is obligated 
to see to its sustenance and is liable for accidents (Shakh) from 
the moment he pulls the animal, as per the opinion of Rav Pappa. 
The Rema cites the opinion of Rabbeinu Yitzhak and the Rosh that 
even without pulling the animal, he is liable from the moment 
its owners leave (Rambam Sefer Mishpatim, Hilkhot Sheela 1:4; 
Shulhan Arukh, Hoshen Mishpat 340:4). 
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Rava said: If their father died and left them a borrowed cow," 
they may use it for the entire duration of the period for which it 
was borrowed. The right to use a borrowed article continues even 
after the borrower himself dies. However, if the cow died, they 
are not liable to pay for its unavoidable accident," as they did 
not borrow the animal themselves. Similarly, if they thought the 
cow was their father’s" and they slaughtered it and ate it, they 
pay only a reduced assessment of the price of the meat." They 
are required to pay only for the benefit they received, not the dam- 
age they caused the owner. However, if their father left them" 
property as a guarantee" for return of the borrowed item, i.e., there 
was a lien on the father’s property during his lifetime, they are 
obligated to pay the entire sum of the damage. 


The Gemara comments: Some teach this statement, that if the 
father left property as a guarantee his heirs are liable to pay the 
entire damage, with regard to the first clause of this halakha, and 
some teach it with regard to the latter clause. The Gemara elabo- 
rates: According to the one who teaches it with regard to the first 
clause," when the animal died, all the more so would he teach 
this halakha with regard to the latter clause, as since they slaugh- 
tered the animal they must pay full damages. And this approach 
differs with the opinion of Rav Pappa, who said that a borrower 
is liable for accidents only when the incident occurs. And according 
to the one who teaches it with regard to the latter clause, this 
halakha applies only when they slaughtered and ate it; however, 
with regard to the first clause, when it died, they would not be 
liable, as the tanna too maintains that liability for unavoidable 
accidents begins only when the incident occurs, not from when 
the cow was borrowed. And this is consistent with the ruling of 


HALAKHA 


If their father left them a borrowed cow - rai mat 
TANW T9 Pax: If one borrowed an animal and died, 
his heirs may use the animal until the end of the period 
or which it was borrowed. If the animal dies, they are 
not liable to pay for the accident, as per the opinion of 
Rava. However, their liability is like that of paid bailees, 
as the Gemara states that they are exempt only from 
accidents, from which it may be inferred that they are 
iable for theft and loss (Bah). The Rosh writes that if 
he lender says to the heirs: Return the article | lent or 
assume responsibility to pay for accidents, it is binding 
upon the heirs (Rambam Sefer Mishpatim, Hilkhot Sheela 
1:5; Shulhan Arukh, Hoshen Mishpat 341:3). 


If they thought the cow was their father’s, etc. - 
3) opax by paaa: If the heirs inherited no property 
rom their father and slaughtered and ate the borrowed 
cow under the mistaken impression that it belonged to 
heir father, they are required to pay only for the benefit 
hey received, not the damage they caused the owner. If 
heir father bequeathed property to them and the bor- 
rowed cow died or they slaughtered it, they reimburse 
he owner the full value of his cow from the inherited 
property. This is the opinion of the Rambam. His view is 
disputed by the Ramban and the Rashba, who contend 
hat the Rambam's approach corresponds with neither 
he first version nor the latter version in the Gemara. 
They rule in accordance with the latter version, and 
Rava's ruling is parallel to that of Rav Pappa. Therefore, 
ifthe cow dies the heirs are exempt from payment even 
if their father left them property as a guarantee. The 
Rosh agrees. The KesefMishne and other commentaries 
explain that the Rambam had a variant version of the 


Rav Pappa. 


If it died they are not liable for its unavoidable accident — 
ADINA PIN pr AN: The Ra'avad states that the heirs are 
exempt from payments for accidents even if they actually use 
the animal. He explains that the heirs inherit the rights to use 
the animal, whereas the obligation to pay for accidents is a 
personal obligation assumed by the borrower, which lapses 
upon his death. The heirs never accepted responsibility to pay 
for accidents. The Rashba questions this approach, in light of 
the halakha that one who borrowed from a hirer is considered 
to have borrowed from the owner himself. Accordingly, heirs 
should also be viewed as having borrowed from their father 
and therefore should be obligated to pay the owner of the 
animal for accidents. The Ritva answers that even in a case of 
a second borrower, his liability does not stem from his use of 
the object but from the fact that he actually borrowed it and 
thereby incurred the responsibility, as opposed to heirs, who 
never assumed that. A different explanation is suggested by 
Rabbi Avraham Av Beit Din. He contends that heirs are exempt 
from financial responsibility for accidents only if they had not 
made use of the animal, but if they had used it they are consid- 
ered to have borrowed it themselves. See HALAKHA for further 
elaboration. The Ra’avad adds that even if they did not use the 
animal, their responsibility is no less than the responsibility of 
paid bailees, stemming from their right to use the animal. 


Reduced assessment of the price of the meat -bha want: 
Based on Bava Kamma 146b, Rashi explains that this means that 
they return the hide to the owner and pay two-thirds of the 
standard market price of the meat. The Rid agrees. The Ramban 


NOTES 


Gemara. The Shulhan Arukh, like most authorities, rules 
in accordance with the latter version of Rava's statement 
to exempt the heirs (Rambam Sefer Mishpatim, Hilkhot 
Sheela 1:5; Shulhan Arukh, Hoshen Mishpat 341:4). 


maintains that even in Bava Kamma that ruling is a later addi- 
tion by the early geonim. Therefore, he asserts that there is no 
connection between the two passages, and the Gemara here 
simply means the value of meat sold at a reduced price. 


If their father left them, etc. — 11774 ai mam: The rationale 
for the opinion that this statement relates to the latter clause is 
subject to dispute among the early commentaries. According 
to most versions of Rashi’s commentary, the heirs are liable due 
to the fact that they neglected to assess the situation properly, 
although some (Shita Mekubbetzet; Rashash) cite a variant read- 
ing that aligns Rashi’s opinion with that of most of the other 
commentaries. The Ramban questions Rashi’s interpretation: 
If that is the reason for their liability, what is the difference 
whether or not their father left them property? He therefore 
agrees with Tosafot that the heirs’ father should have informed 
them that this cow did not belong to him. Since he neglected 
to do so, payment is collected from his property, if any of his 
property remains. Most early commentaries explain in this way, 
despite the difficulty raised by the Rashba, that it is conceiv- 
able that he neglected to inform them due to circumstances 
beyond his control, e.g., if he died suddenly, a difficulty that 
does not exist according to Rashi’s explanation. Rabbi Meir 
HaLevi explains that had their father not left them property, 
there would be no need to consider the possibility that there 
is some obligation incurred by their father when they come to 
slaughter the animal, as he left them no property from which it 
could be collected. Since they did not know the cow was bor- 
rowed, they are not liable. If, however, they inherited property 


from their father, they know that if he was liable, e.g., because 
he stole the animal, they are obligated to pay due to their own 
assumption of responsibility for the animal and due to their 
father’s obligation as well. 


Property as a guarantee — w33) NVI: According to Rashi 
this refers specifically to property that can be mortgaged to 
guarantee a loan, i.e., land. Although there are different versions 
of the Rambam'ss ruling, apparently he maintains that after the 
ordinance instituted by the geonim that when one takes a loan 
there is a lien on all of one’s property, there is no difference 
between land and other types of property. The commentaries 
state that this dispute is related to the issue of whether the 
ordinance that the debts of the father are bequeathed to an 
heir is limited to a debt due to a loan or whether it applies to 
all debts. 


The one who teaches it with regard to the first clause, etc. - 
AD NWN AY UNIT NI: The Rambam rules that if the heirs 
thought the cow was their father’s and their father left them 
property, they are obligated to pay even if the cow died. Other 
early commentaries question this ruling, as it appears to cor- 
respond neither with the first nor with the second version of 
the Gemara. See HALAKHA for further elaboration. The Meiri 
claims that the duty of the heirs to pay for the dead cow does 
not result from their liability to pay for accidents, but from their 
father’s obligation to return the article he borrowed. According 
to his opinion, this halakha is unrelated to the Gemara's discus- 
sion with regard to the relationship between the statement of 
Rava and Rav Pappa. 
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NOTES 


What is the reason that he didn’t state his opinion in 
accordance with the opinion of Rabbi Yohanan - »x2 
pnb a1 Wax xb xayy: Although ostensibly the Gemara 
could have said that Reish Lakish bases his opinion on 
he fact that a careful reading of the mishna leads to the 
conclusion that it is in accordance with the opinion of 
Rabbi Meir, it was already proven above that it cannot 
be said that the entire mishna is in accordance with the 
opinion of Rabbi Meir. Therefore, that is not sufficient 
o clarify why he explained it according to Rabbi Meir's 
opinion (Ritva). In the Shita Mekubbeizet it is explained at 
ength that all of the problems of the mishna are resolved 
by Rabbi Yohanan's explanation, including contradictions 
with other mishnayot. That is not the case with the expla- 
nation of Reish Lakish. 


Those unwittingly liable — }°331w...a"n: The word unwit- 
tingly is inaccurate here because the same halakha applies 
even if they sinned intentionally, as according to Rabbi 
Yohanan the decisive factor is not their state of mind but 
whether or not they received a warning and consequently 
whether or not they are punished. However, it could be 
explained that Rabbi Yohanan deems anyone who acted 
without forewarning as one who acted unwittingly 
(Ritva). 
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Several possible solutions were proposed to resolve the apparent 

contradiction between the mishna here that says that one who rapes 

his sister pays a fine and the mishna in Makkot that says that he is 

flogged. The Gemara comments: Granted, Rabbi Yohanan, who 

explains the mishna as referring to a case where he was not fore- 
warned, did not state his opinion in accordance with the opinion 

of Reish Lakish, who explains that the mishna is in accordance with 

the opinion of Rabbi Meir, as he establishes the mishna in accor- 
dance with the opinion of the Rabbis, a preferable option, as that 
aligns the unattributed mishna with the halakha. However, what is 

the reason that Reish Lakish didn’t state his opinion in accor- 
dance with the opinion of Rabbi Yohanan?" The Gemara answers: 
Reish Lakish could have said to you: Since if they forewarned him 

he is exempt from payment, when they did not forewarn him, he 

is exempt as well. 


And Rabbi Yohanan and Reish Lakish each follow their standard 

lines of reasoning in this regard, as when Rav Dimi came from 

Eretz Yisrael to Babylonia, he said: With regard to those who unwit- 
tingly performed a transgression for which one is liable" to receive 

the death penalty, or those who unwittingly performed a trans- 
gression for which one is liable to receive lashes, and that trans- 
gression also involved another matter, monetary payment, Rabbi 

Yohanan said: He is liable to pay; since he sinned unwittingly he 

did not receive the severe punishment. And Reish Lakish said he 

is exempt. The Gemara clarifies the rationales for their statements. 
Rabbi Yohanan said he is liable; since they did not forewarn him, 
he sinned unwittingly. Reish Lakish said he is exempt; since if they 
forewarned him he is exempt from payment, when they did not 

forewarn him, he is exempt as well. 


Reish Lakish raised an objection to the opinion of Rabbi Yohanan 
from the following verse, which describes a case where two people 
fought and during their struggle they hurt a pregnant woman, 
causing her to miscarry: “And yet no harm follow, he shall be 
punished as imposed upon him by the woman’s husband” (Exodus 
21:22). 


Is this not referring to actual harm, i.e., the woman's death? And 

the verse states that he pays only if she did not die, but if she died is 

he exempt, even if he was not forewarned? The Gemara answers: 

No, the verse can be explained to mean: If there is no sentence of 
harm." If the court does not actually sentence him to death, he pays 

the damages for the miscarried fetus. He is exempt from payment 

only if he is actually executed. Some say a different version of this 

exchange: Rabbi Yohanan raised an objection to the opinion of 
Reish Lakish: “And yet no harm follow, he shall be punished” 
(Exodus 21:22); is this not referring to a sentence of harm? The 

Gemara answers: No, the verse can be explained to mean: If there 

is no actual harm. 


NOTES 


Harm and sentence of harm — ,iDw papio: Rashi explains that 
the harm referred to in the verse is that of the woman dying. He 
therefore explains that according to the opinion that the verse 
refers to actual harm, when it says: “And yet no harm follow, he 
shall be punished” (Exodus 21:22), it means that whenever the 
woman dies, the one who caused the miscarriage is not liable. 
According to the opinion that the verse refers to a sentence of 
harm, it means that the fact that the woman dies is not sufficient 
to exempt the aggressor from payment, as there must be a 
sentence of death for her killer, which can be administered only 
if there was forewarning. 

Rabbeinu Hananel’s version of the text has the names in 


the text reversed. Rabbi Yohanan asks the first version of the 
question: Is this not referring to actual harm? Reish Lakish asks 
the second version: Is this not referring to sentence of harm? 
Accordingly, he understands the harm mentioned in the verse 
to be the fate of the killer; Rabbi Yohanan asks: Is it not only 
when the killer experiences actual harm, when he is executed 
by the court, as there were witnesses and forewarning, that he 
is exempt from payment? The Gemara’s response in defense 
of Reish Lakish’s opinion is that no, the verse is referring to the 
sentence of harm, i.e. to an action for which one is potentially 
liable to be executed. 
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Rava said: Is there anyone who said that those who unwittingly 
performed a transgression for which one is liable to receive the 
death penalty are obligated to pay? But didn’t the Sage of the 
school of Hizkiyya teach:" The verse speaks of one who smites 
a person, and the verse speaks of one who smites an animal." 
The two cases are juxtaposed in the verse “And one who smites 
an animal shall pay for it, and one who smites a person shall die” 
(Leviticus 24:21). 


Just as in the case of one who smites an animal, you did not distin- 
guish between one who did so unwittingly and one who did so 

intentionally," between one who acted with intent and one who 

acted with no intent, between one who smites in the course of a 

downward motion and one who smites in the course of an upward 

motion, and in all those cases it is not to exempt him from paying 
money but rather to obligate him to pay money; so too, in the case 

of one who smites a person, do not distinguish between one who 

did so unwittingly and one who did so intentionally," between one 

who acted with intent and one who acted with no intent, between 

one who smites in the course of a downward motion and one who 

smites in the course of an upward motion. In all those cases as well 

it is not to obligate him to pay money but rather to exempt him 

from paying money. The halakha in both cases is unconditional; 

when he smites an animal he is always liable to pay and when he 

smites a person he is always exempt from payment, regardless of 
whether or not he is actually executed. 


Rather, when Ravin came from Eretz Yisrael to Babylonia, he said: 
With regard to those who unwittingly performed a transgression for 
which one is liable to receive the death penalty, everyone agrees 
that they are exempt, as per the derivation of the Sages of the school 
of Hizkiyya. When they disagree it is with regard to those who 
unwittingly performed a transgression for which one is liable to 
receive lashes, and another matter," for which he is liable to pay 
money. Rabbi Yohanan said that he is obligated to pay, as those 
liable to receive the death penalty are juxtaposed to cases of mon- 
etary payment and are unconditionally exempt from payment. How- 
ever, those liable to receive lashes are not juxtaposed. Therefore, 
in the case of one who is liable to receive lashes, unless one is actually 
flogged, he is obligated to pay for the damage he inflicted. Reish 
Lakish said: He is exempt, as the Torah explicitly included those 
liable to receive lashes, like those liable to receive the death penalty, 
and unconditionally exempted them from payment. 


NOTES 


But didn’t the Sage of the school of Hizkiyya teach — Kn xm 
mpIn a1: Tosafot and other early commentaries discuss whether 
this statement of the school of Hizkiyya is undisputed. In the 
Jerusalem Talmud there is no dispute in this regard, and both 
Rabbi Yohanan and Reish Lakish accept this exposition com- 
pletely. The commentaries ask: Couldn't Rabbi Yohanan prove 
from the mishna that one who is liable to receive the death 
penalty is exempt from paying the fine, as he maintains that 
the mishna is referring to a sinner who received no forewarning? 
Why, then, is it necessary for him to cite proof from a different 
source? The answer is that the difficulty raised from the state- 
ment of the school of Hizkiyya is also based on this inference 
from the mishna. The Rashba claims that the Gemara could have 
cited proof from the mishna, but it preferred to cite an explicit 
teaching rather than rely on an inference. Furthermore, unlike 
the statement of the school of Hizkiyya, the mishna does not 
provide the biblical source for the halakha. 


One who smites a person and one who smites an animal — 
MATa ABN OTN 72: This exposition is based on the fact that 
both parts of the verse “And one who smites an animal shall pay 
for it, and one who smites a person shall die” are superfluous, as 
the halakhot of causing injury to an animal and killing another 
person are both stated elsewhere. The purpose of this verse, 
therefore, must be to equate the two halakhot (Ramah). It cannot 


be that the Torah is teaching that one who smites a person is also 
liable to pay in all cases, as clearly one who commits intentional 
murder receives the greater of the two punishments and is 
exempt from payment. He therefore derived that just as one who 
strikes an animal is liable to pay in every case, so too, one who 
kills a person is exempt from payment in every case (Ritva). 


Between one who did so unwittingly and one who did so 
intentionally — "ma pa siwa pa: Tosafot explain that these 
three categories: Unwitting versus intentional, with intent versus 
with no intent, and one who smites in the course of a down- 
ward motion versus one who smites in the course of an upward 
motion, refer to three different types of monetary liability. Other 
early commentaries, and Josafot elsewhere, elaborate on this 
point. Specifically, they explain that unwitting versus intentional 
relates to intention to kill, generally determined by forewarning; 
with intent versus with no intent refers to one who intended to 
kill one person but killed another; in the course of a downward 
motion versus in the course of an upward motion is relevant to 
exile. It is a Torah decree that one is liable to be exiled to a city of 
refuge only if he killed another in a downward movement, e.g., 
if one fell on the victim or dropped an object upon him. If one 
killed another in an upward motion, e.g., one who struck another 
with an ax while lifting it upward, he is exempt, as explained at 
length in tractate Makkot. 


HALAKHA 


So too, in the case of one who smites a person, do not 
distinguish between one who did so unwittingly and 
one who did so intentionally — pina x) DIN 732 AN 
ida pa aiwa pa ia: If one performed a transgression 
punishable by death and simultaneously performed an 
action for which he is liable to pay, he is exempt from 
that payment even if he sinned unwittingly or with no 
intent, as per the statement of the Sage of the school of 
Hizkiyya (Rambam Sefer Nashim, Hilkhot Na‘ara Betula 1:13; 
Sefer Nezikim, Hilkhot Hovel 4:7; Shulhan Arukh, Hoshen 
Mishpat 423:4). 


When they disagree it is with regard to those who 
unwittingly performed a transgression for which one 
is liable to receive lashes, and another matter - wha 2 
Wes I7) paw nipon vara: One who commits a trans- 
gression for which he is liable both to be flogged and to 
pay is flogged and is exempt from payment. However, if he 
is not flogged for his transgression, e.g., if he performed it 
unwittingly or without forewarning, he is obligated to pay. 
The halakha is in accordance with the opinion of Rabbi 
Yohanan in his dispute with Reish Lakish (Rambam Sefer 
Nashim, Hilkhot Na‘ara Betula 1:11 and Sefer Nezikim, Hilkhot 
Geneiva 3:1). 
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NOTES 


It is derived by means of a verbal analogy between 
the term wicked and the term wicked - yw pwr sons: 
The Gemara does not specify the verses upon which this 
verbal analogy is based, as it appears in several places. 
Although the meaning is not the same in all of those 
places, the basic comparison between those liable to be 
executed and those liable to be flogged is an accepted 
principle, and the Gemara did not find it necessary to 
elaborate (see Shita Mekubbetzet). 


It is derived by means of a verbal analogy between 
the term smites and the term smites — 3/2 73/2 SNK: 
The early commentaries discuss the precise nature of this 
derivation. At first glance, it appears that it is based on 
juxtaposition of the verses. However, if that is the case, 
how does the Gemara proceed to reject it based on the 
term smites when the derivation is not based on a verbal 
analogy? The Ritva explains that the Gemara was merely 
questioning the fact that Rava stated that the term smites 
appears in both verses. Tosafot conclude that Rava’s deri- 
vation is in fact a verbal analogy, which accounts for the 
question of the Gemara. Accordingly, the phrase: And 
juxtaposed to it, does not mean that it is a derivation 
based on juxtaposed verses but is merely noting that the 
other verse appears adjacent to the first. The notion that 
a verbal analogy can be based on similar concepts rather 
than identical terms is well established, as the school of 
Rabbi Yishmael derives verbal analogies from different 
words with the same meaning. 


HALAKHA 


Smiting that causes damage that is not equivalent 
to the value of a peruta — Ted MW Aa PRY AKDT: 
One who struck another with a blow that causes dam- 
age that is not the equivalent of a peruta is liable to be 
flogged, as he is exempt from payment. The halakha is in 
accordance with the opinion of Rabbi Yohanan (Rambam 
Sefer Nezikim, Hilkhot Hovel 4:9, 5:3; Shulhan Arukh, Hoshen 
Mishpat 420:2). 
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The Gemara asks: Where did the Torah include those liable to be 
flogged? Abaye said: It is derived by means of a verbal analogy 
between the term wicked in the verse “That he is wicked and liable 
to die” (Numbers 35:31), and the term wicked" in the verse “That 
he is wicked and liable to be flogged” (Deuteronomy 25:2). Rava 
said: It is derived by means of a verbal analogy between the term 
smites in one verse and the term smites" in another verse. Rava 
Pappa said to Rava: To which term smites are you referring? If we 
say that it is the verse “And one who smites an animal shall pay 
for it, and one who smites a person shall die” (Leviticus 24:21), 
clearly that is not so, as that is written with regard to death. Smit- 
ing a person in that verse is referring to murder. Rather, it is to this 
term smites that Rava is referring: “And he who smites an animal 
shall pay for it, a life for a life” (Leviticus 24:18), and juxtaposed 
to it, it is written: “And a man who places a blemish upon his 
counterpart, as he has done so shall be done to him” (Leviticus 
24:19 ). The verses liken those liable to receive lashes to those obli- 
gated to pay money, from which it is derived that those liable to 
receive lashes are exempt from payment. 


The Gemara raises a difficulty: But this term that appears in the 
latter verse is “places a blemish,” not smites. How, then, can one 
derive a verbal analogy? The Gemara answers: This is not a verbal 
analogy based on identical terms; rather, it is based on identical 
concepts. We are saying that it is a verbal analogy between smiting 
an animal in the first verse and smiting a person in the latter verse. 
The Gemara asks: However, when the second verse is written, it 
is written with regard to one who injures another, and one who 
injures another is subject to payment and not to lashes. This 
undermines the proof, as lashes are not mentioned in either verse. 
The Gemara answers: If it is not a matter of smiting that causes 
damage equivalent to the value of a peruta, in which case he would 
pay and would not be flogged, apply it to the matter of smiting 
that causes damage that is not equivalent to the value ofa peruta." 
Since in that case there is no payment for the injury, one is flogged 
for striking that blow. 


The Gemara raises a difficulty: Ultimately, one who injured another 
and is flogged is not subject to payment, as he inflicted damage 
worth less than a peruta. How then can a principle be derived that 
one who is liable to receive lashes does not pay even when he is not 
actually flogged? The Gemara answers: The juxtaposition of the 
verses is necessary only with regard to a situation where at the 
same time that he struck" him he tore his silk. In that case, where 
he performed a transgression for which he is liable to be flogged 
and is also liable to pay damages, it is derived that he would be 
exempt from paying damages even if he is not actually flogged. 


Necessary only with regard to a situation where at the same 
time that he struck, etc. — ^9) AT TAIT XD NY: Based 
on the formulation of the Gemara, this appears to be a continu- 
ation of the previous statement, i.e., it is dealing with a blow 
that caused damage that is not the equivalent of a peruta. This 
is the implied meaning, as the Gemara did not introduce this 
section with the term: Rather. The Maharshal, however, claims 


NOTES 
referring to a blow that caused damage that is not the equivalent 
of a peruta (see Penei Yehoshua). The rationale is that the Torah 
exempted one who injured another from being punished with 
lashes only if the obligation to pay stems from that very same 
transgression. If the obligation for payment results from violation 
of a different prohibition, the injurer is not exempt from being 
punished with lashes. 


that this solution renders it unnecessary to explain the verse as 
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§ Rav Hiyya said to Rava: And according to the derivation of the 
tanna of the school of Hizkiyya, who said: The verse speaks of one 
who smites a person, and the verse speaks of one who smites an 
animal. From where does that tanna know that it is written with 
regard to a weekday and therefore there is no reason to distinguish 
between an unwitting and a purposeful sinner; perhaps this case is 
stated with regard to one who injured an animal on Shabbat," when 
concerning the animal itself there is reason to distinguish between 
one who did so unwittingly and one who did so intentionally. In the 
case of one who acted unwittingly, he is not liable to receive the death 
penalty and should therefore be obligated to pay, whereas one who 
acted intentionally is exempt from payment because he receives the 
death penalty for desecrating Shabbat. If so, there is no source to 
exempt from payment one who is not actually executed. 


The Gemara answers: That notion should not enter your mind, as it 

is written: “And one who smites an animal shall pay for it, and one 

who smites a person shall die” (Leviticus 24:21). What are the cir- 
cumstances discussed in this verse? If it is a case where the witnesses 

did not forewarn him, i.e., when one who smites a person is not 

forewarned, why should he be executed? There is no corporal pun- 
ishment, neither lashes nor execution, without forewarning. Rather, 
it is obvious that they forewarned him. And if the verse is referring 
to one who sinned on Shabbat after forewarning, would one who 

smites an animal be obligated to pay for it? He is executed and cer- 
tainly exempt from payment. Rather, isn’t the verse clearly referring 
to a case during the week? 


§ Rav Pappa said to Abaye: According to Rabba, who said: It is a 
novel element that the Torah innovated with regard to the halakhic 
category of fine, and even though he is executed he pays the fine; in 
accordance with whose opinion does Rabba establish the mishna? 
If it is in accordance with the opinion of Rabbi Meir," it is difficult; 
why is he exempt if he raped his daughter? According to Rabba, 
Rabbi Meir is of the opinion that even one liable to receive the death 
penalty pays the fine. Ifit is in accordance with the opinion of Rabbi 
Nehunya ben HaKana, it is difficult, as why does the mishna rule 
that he pays the fine for raping his sister? Rabbi Nehunya holds that 
one liable to receive karet is exempt from the fine, like those liable to 
receive the death penalty. If the mishna is in accordance with the 
opinion of Rabbi Yitzhak," who rules that lashes are not adminis- 
tered to those liable to receive karet and therefore they are obligated 
to pay the fine; however, one who is flogged is exempt from payment, 
it is difficult, as why did the mishna rule that he is obligated to pay 
the fine for raping a mamzeret," for which he is liable to receive lashes? 


NOTES 


Perhaps this case is stated with regard to Shabbat — xay 
ana nawa: Some commentaries explain that the Gemara is 
not suggesting that the verse refers only to Shabbat, but rather 
states a principle that applies equally to blows struck on week- 
days and those struck on Shabbat. Once it is established that 
the verse refers to Shabbat as well, an additional distinction can 
be made between unwitting and intentional actions. If that is 
the case, this superfluous verse could teach that there is indeed 
a distinction between unwitting and intentional acts both in 
the case of one who kills an animal and one who kills a person 
(Ritva; Shita Mekubbetzet). 


In accordance with whose opinion...if it is in accordance 
with Rabbi Meir — X73 9373 °X...)823 pman: Tosafot note that 
the Gemara did not list all the Sages whose opinions did not 
correspond with the mishna. Rather, it mentions those opinions 
cited earlier, and which were suggested as the opinion of the 
tanna of the mishna. Only after listing those tanna‘im does the 
Gemara mention Rabbi Yitzhak, whose opinion was not cited 


earlier, even though the mamzeret appears first in the mishna, 
(Shita Mekubbetzet). 


The opinion of Rabbi Yitzhak - px? a7 Nw: His opinion, 
which is merely alluded to here, is that even though most of 
those liable to receive karet violate a prohibition, they do not 
receive lashes. The reason is that just as prohibitions punishable 
by death at the hands of the court do not render the offender 
liable to be flogged, the same applies to prohibitions punish- 
able by death at the hand of Heaven, e.g., karet. 


If the mishna is in accordance with the opinion of Rabbi 
Yitzhak, it is difficult. ..a mamzeret - Man NWP PNY? 31D: 
Ostensibly, it could be explained that Rabbi Yitzhak agrees with 
Rabbi Meir that one receives lashes and pays, in which case 
there would be no difficulty from the case of a mamzeret. Why 
then does the Gemara say that it is difficult? Various answers 
were suggested. The Rashba explains that the Gemara did not 
want to establish Rabbi Yitzhak’s opinion in accordance with 
the individual opinion of Rabbi Meir. In the Shita Mekubbetzet 
there is an inference from Josafot that even though the opinion 


of Rabbi Nehunya was established in accordance with that of 
Rabbi Meir, as is indicated in the language of his statement, 
here is no indication from the statement of Rabbi Yitzhak that 
he agrees with Rabbi Meir. Rabbeinu Hananel contends that 
according to Rabbi Yitzhak lashes are a more severe punishment 
han karet, and those liable to receive karet are exempt from 
ashes only because it is derived from the verses to be lenient 
in their regard. He therefore maintains that just as those liable 
o be executed are exempt from payment, the same applies 
o those who receive lashes. All this is in accordance with the 
approach of the Gemara. 

In the Jerusalem Talmud, it is explained that there is no 
difficulty, as the mishna can be understood as referring to 
a mamzer who raped a mamzeret, in which case there is no 
liability to receive lashes at all. The Ramban and other com- 
mentaries explain that the Gemara does not understand the 
mishna in this manner because in the case of a mamzer who 
raped a mamzeret there is nothing novel, as she is permitted 
to him, and therefore it is no different from a case of a Jew who 
rapes a Jewish woman. 
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BACKGROUND 


Secondary forbidden relatives — now niw: These are 
relatives with whom relations are prohibited as incestu- 
ous by rabbinic decree. The Torah (Leviticus, chapters 18 
and 20) lists many forbidden incestuous relationships. 
The Sages expanded this list to include relations with 
one’s maternal and paternal grandmother; the mother 
of one’s maternal and paternal grandfather; the wife of 
one’s maternal and paternal grandfather, even though 
she is not one’s grandmother, the wives of one's father's 
maternal brothers, while his paternal brother's wives 
are prohibited by Torah law; the wives of one’s mater- 
nal uncles; one's son's or daughter's daughter-in-law; 
one’s great-granddaughters; one's wife's great-grand- 
daughters from previous marriages; and one’s wife's 
maternal and paternal great-grandmothers. Relations 
with these forbidden relatives are also referred to as 
prohibitions resulting from a mitzva. Violation of these 
prohibitions is punishable by lashes for rebelliousness 
administered for transgression of a rabbinic decree. 


HALAKHA 


These do not have a fine - D3? m px wx: The Ram- 
bam writes that one who refuses her husband, a sexually 
underdeveloped woman [ailonit], and a woman with a 
bad reputation as a minor are not entitled to payment 
of the fine. The Ra’avad states that the ruling that an 
ailonit does not receive the fine is not the halakha, as it 
is the opinion of Rabbi Meir; while the Rabbis maintain 
that she is considered a minor until the age of twenty, 
and she is therefore entitled to the fine. The Tur agrees 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 1:9; Tur, Even 
HaEzer 177). 
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This works out well if Rabba holds in accordance with the opinion of 
Rabbi Yohanan, who says that one who did not receive forewarning is 
obligated to pay even if he performed a transgression for which he is 
liable to be flogged, as he can explain the mishna as well, in accordance 
with the opinion of Rabbi Yohanan, that he is obligated to pay in cases 
where there was no forewarning. However, if he holds in accordance 
with the opinion of Reish Lakish, that one who violated a prohibition 
for which one is liable to be flogged is exempt from payment even if he 
was not forewarned, how does he explain the mishna? The mishna does 
not correspond to any of the aforementioned opinions. The Gemara 
answers: You must say perforce that he holds in accordance with the 
opinion of Rabbi Yohanan” in this regard. 


Rav Mattana said to Abaye: According to Reish Lakish, who said that 
the Torah explicitly included those who are liable to receive lashes 
and accorded them legal status like those who are liable to receive the 
death penalty, unconditionally exempting them from payment; who is 
the tanna who disagrees" with Rabbi Nehunya ben HaKana and 
obligates one who is liable both to receive karet and to be flogged to pay, 
and the lashes do not exempt him from payment? The Gemara answers: 
He holds in accordance with either Rabbi Meir, who says that one who 
is liable to receive lashes is liable to pay a fine, or Rabbi Yitzhak, who 
rules that those liable to receive karet are not flogged. 


§ The Gemara turns its attention to a related issue. The Sages taught: 
Women who are forbidden relatives and secondary forbidden rela- 
tives’ receive neither payment of a fine" for rape nor payment of a fine 
for seduction." Similarly, a girl who refuses" to remain married to her 
husband receives neither payment of a fine for rape nor payment of a 
fine for seduction.’ Because she was married, she no longer has the 
presumptive status of a virgin. A sexually underdeveloped woman 
[ailonit] who will never reach puberty and therefore her legal status is 
not that of a young woman, receives neither payment ofa fine for rape 
nor payment ofa fine for seduction. And one who leaves her husband 
due to a bad reputation receives neither payment ofa fine for rape nor 
payment of a fine for seduction. 


You must say perforce that he holds in accordance with the 
opinion of Rabbi Yohanan — jan "315 me by: The early com- 
mentaries ask: Why not say that Rabba explains the mishna in 
accordance with the opinion of Ulla that one always pays and is 
not flogged? Rashi resolves this difficulty and explains that one 
who does not accept Rabbi Yohanan’s opinion certainly would 
not accept Ulla’s opinion. Rabbi Aharon HaLevi proves that Ulla’s 
opinion cannot be reconciled with that of Reish Lakish, and 
the two Sages certainly disagree. The Ramban maintains that 
it is theoretically possible for Rabba to interpret the mishna in 
accordance with the opinion of Ulla, but the Gemara does not 
seek to completely clarify the matter at this juncture. Instead, 
it merely notes that with regard to the dispute between Reish 
Lakish and Rabbi Yohanan, Rabba’s statement is in accordance 
with the opinion of the latter. 


Who is the tanna who disagrees, etc. - ^3) vbot Nan (NA: 
Rashi infers that although Reish Lakish maintains that the 
mishna disagrees with Rabbi Nehunya, he cannot establish it 
in accordance with the opinion of Rabbi Yitzhak, as explained 
above with regard to Rabba's statement, but only in accordance 
with the opinion of Rabbi Meir. Rashi’s explanation here is con- 
sistent with his opinion that this question does not relate spe- 
cifically to this mishna in particular, but rather relates to several 
mishnayot that clearly indicate that those liable to receive karet 
must pay as well. Those mishnayot correspond to the opinion of 
Rabbi Yitzhak. The Ritva agrees. Rabbeinu Hananel explains that 
Reish Lakish maintains that since Rabbi Yitzhak is of the opinion 
hat no lashes are administered to those liable to receive karet, 
a person can be liable both to receive karet and to pay, but not 
o receive lashes and pay. In the Jerusalem Talmud, it is similarly 
explained that a person does not receive two punishments for a 
single transgression if he was convicted by a court, but a liability 
o be punished at the hand of Heaven does not exempt him 
rom a debt to others. 
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NOTES 


Neither a fine for rape nor a fine for seduction — xy) Dap x 
3: Josafot explain that the term fine is more suitable for a 
rape, as the perpetrator is also penalized with the obligation 
to marry his victim. In the Shita Mekubbetzet it is explained 
according to Rashi that the payment is not called a fine in the 
case of a seduction, as he acted with her consent. Furthermore, 
a seducer is liable for speaking, whereas a rapist is punished 
for acting. 


A girl who refuses — natx1a7a7: A girl who refuses her husband is 
a fatherless girl who was married off by her mother or brothers 
when she was a minor. That marriage is not valid by Torah law, 
and the Sages ruled that if the minor expresses that she does 
not wish to remain with her husband, not only does she leave 
the marriage but the marriage is retroactively negated, and it is 
as though she was never married. Rashi claims that the reason 
there is no fine with regard to a girl who refused is that she is no 
longer considered a virgin because she was married. According 
to his opinion, this halakha contains no novel element, and it 
is only stated to enable the Gemara to infer that other minors 
are entitled to the fine. 

The Ramban asks: If there are witnesses that she never 
entered into seclusion with her husband, why shouldn't she be 
entitled to the fine? And if there are no witnesses to that effect, 
this halakha is obvious. He answers that even if there were wit- 
nesses that there was seclusion, one might have thought that 
since she claims she is a virgin, the rapist should not receive the 
benefit of the doubt and should be required to pay the fine. The 
Rashba contends that even if witnesses testified that she was 
never in seclusion with her husband, she still does not receive 
the fine, as the witnesses are unable to achieve a degree of 
certainty that would remove all doubt; the rapist is not required 
to pay in a case of uncertainty. 

Tosafot question Rashi’s interpretation, as they point out that 
according to his approach there is no difference whether he 


raped or seduced her when she was a minor or whether he did 
so when she was a young woman, and therefore perhaps the 
inference should have been that all other young women receive 
the fine. In the Shita Mekubbetzet that assertion is rejected: One 
who refuses, in present tense, indicates a minor, as she cannot 
refuse her husband once she reaches puberty. Were the baraita 
referring to a young woman, it should have said: One who 
refused, in past tense. In any case, Josafot explain otherwise: 
The Gemara is referring to one who was raped or seduced 
by her husband while she was still married to him. The novel 
element is that one does not say that if she refuses him his act 
is retroactively rendered rape or seduction. Later commentaries 
explain that the reason that this is not considered rape is that it 
is deemed rape or seduction only if it is outside the framework 
of marriage. Otherwise, the categories of rape and seduction 
are inapplicable. 


Nor seduction - 75 xd): Tosafot explain that these words are 
merely added because the terms are usually listed together, as 
his halakha applies to a young woman as well, and one who 
seduces a fatherless young woman certainly is not liable to pay 
he fine, as she consented. The Rashba and the Rosh maintain 
hat even a fatherless minor is not entitled to receive the fine for 
seduction, as a competent minor can also relinquish her right 
o the fine, and she does so by agreeing to be seduced. The 
Ritva disagrees and contends that it can be learned from here 
hat the legal status of the seduction of any minoris like that of 
rape, as even though she has a certain measure of competency 
in terms of forgiving a debt, she is not considered to be fully 
competent in terms of complicity with seduction. 
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The Gemara elaborates. What is the meaning of forbidden relatives, 
and what is the meaning of secondary forbidden relatives in the 
context of this baraita? If we say that forbidden relatives means 


actual forbidden relatives" prohibited by Torah law, and secondary 
relatives means, as it does in most cases, relatives prohibited by 
rabbinic law," that cannot be, for since those secondary relatives 

are suitable for him to marry and are not prohibited by Torah law," 

why do they not receive a fine if they are raped or seduced? Rather, 
the meaning of these terms in this context is different: Forbidden 

relatives are those for which one is liable to receive a court-imposed 

death penalty; secondary relatives are those for which one is liable 

to receive karet, which are relatively less severe than those for which 

one is executed. However, those liable for violating regular prohibi- 
tions receive payment of a fine if they are raped or seduced. And 

according to whose opinion is the baraita taught? It is the opinion of 
Shimon HaTimni, who exempts from paying a fine only one who 

rapes a woman with whom betrothal is ineffective. 


Some say that we can explain that forbidden relatives refers to all 
relatives with whom relations are forbidden by severe prohibitions, 
both those for which one is liable to death by the court and those 
for which he is liable to karet, and secondary relatives refers to those 
relatives with whom one who engages in relations is liable for violat- 
ing regular prohibitions. According to this approach, whose opinion 
does this follow? It is that of Rabbi Shimon ben Menasya, who 
maintains that even a woman raped by a man forbidden to her by a 
regular prohibition is not entitled to the fine, despite the fact that 
betrothal is effective in that case. 


§ The baraita stated: A girl who refuses to remain married to her 
husband receives neither payment of a fine for rape nor payment of 
a fine for seduction, because she was married and therefore lost her 
presumptive status as a virgin. The Gemara infers: But an ordinary 
minor girl has a fine for rape. If so, in accordance with whose opinion 
is the baraita taught? It is the opinion of the Rabbis, who say: A 
minor girl has a fine for rape. The Gemara asks: Say the latter clause 
of the baraita: A sexually underdeveloped woman [ailonit] has 
neither a fine for rape nor a fine for seduction, as she will not develop 
the signs of puberty and her legal status is that of a minor until she is 
twenty, at which point she assumes the status of a grown woman. In 
that halakha, the baraita comes to the opinion of Rabbi Meir, who 
said: A minor girl does not have a fine for rape, and the same is true 
for this ailonit, who emerged from her status as a minor at the age of 
twenty to the status of a grown woman, skipping the stage ofa young 
woman. The first clause of the baraita is in accordance with the opin- 
ion of the Rabbis, and the latter clause is in accordance with the 
opinion of Rabbi Meir. 


NOTES 


Actual forbidden relatives - wan nin: The phrase: Actual 
forbidden relatives, refers to those relatives with whom relations 
are prohibited by Torah law (see Leviticus, chapter 18). An inter- 
mediate category of people with whom relations are prohibited 
by Torah law, even though they do not fall into the category of 
actual forbidden relatives, is omitted from the baraita, which is 
an additional reason the term: Secondary relatives, should not 
be interpreted in the standard manner. 


Secondary relatives by rabbinic law — no DiD nama Nw: 
As explained by Rashi, there is a list of secondary forbidden 
relatives, women who are not close relatives by Torah law but 
are prohibited by rabbinic decree as a safeguard to Torah law. 


In the second chapter of Yevamot, sixteen women are listed 
as secondary relatives, with whom marriage takes effect but 
the man is required to divorce her; the Sages penalized these 
women by stripping them of the right to a marriage contract 
and other rights to which a married woman is entitled. However, 
a child born of such a relationship is not rendered unfit, and 
the woman herself is not disqualified from marrying a priest 
due to this marriage. 


Since they are suitable for him by Torah law - Ky” |P3 
mb xm: The question is raised: With regard to a woman in 
the category of a secondary forbidden relative, the assertion 
that since she is suitable for him by Torah law, she is entitled 


to the fine, is by no means obvious. It could be asserted that 
since he is required to divorce her and is not allowed to sustain 
her as his wife, even though it is by rabbinic decree, he does 
not fulfill the requirement “And to him she shall be as a wife” 
(Deuteronomy 22:19). The fact is that a Gibeonite woman, who is 
prohibited by rabbinic law, is listed in the mishna together with 
a mamzeret. 

The answer given is that there is a distinction between the 
halakha of a Gibeonite, with regard to whom there is a general 
rabbinic decree prohibiting her from entering the congregation 
of Israel, and secondary prohibitions, prohibited as a safeguard, 
with regard to which the Sages certainly did not deny them 
their right to the fine (Shita Mekubbetzet; Beit Aharon). 
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HALAKHA 


Until when can a girl refuse to remain married - nat ma 1 
Darian: A girl can refuse to remain married to her husband until 
two pubic hairs emerge after she reaches the age of twelve years 
and one day. The halakha is in accordance with the opinion of 
Rabbi Meir in this regard, as the discussion in several places in 
the Gemara is according to his opinion. If two hairs did not grow 
and she did not give birth, as that is also a sign of puberty, she 
remains a minor even after the age of twelve. This applies only if 
it was definitely determined that the hairs did not grow, as the 
assumption is that two hairs are present in a girl that age. Even if 
she was examined and no hairs were discovered, if she engaged 
in sexual intercourse the assumption is that the hairs were sev- 
ered as a result. Some authorities maintain that today one should 
rule stringently and not allow refusal after she reaches the age of 
twelve under any circumstances (Rambam Sefer Nashim, Hilkhot 
Geirushin 11:4; Shulhan Arukh, Even HaEzer 155:12, and see 19-22). 


NOTES 


Until the black is greater than the white - by giny Ipe w 
n: Although everyone agrees that the girl becomes a young 
woman as soon as two pubic hairs emerge, there is a distinction 
between a young woman and a grown woman, one of whose 
characteristic signs is the area covered by the black pubic hairs is 
greater than the white skin of the genital area. A young woman 
is in certain respects an intermediate stage between a minor 
and a grown woman, as her father retains certain rights over his 
daughter while she is still a young woman. Therefore, one might 
have thought that until she becomes a grown woman, she can 
refuse to remain married to her husband and dissolve a marriage 
into which she entered as a minor. According to one opinion in 
ractate Yevamot, even a woman with children can refuse and 
hereby dissolve a marriage that she entered as a minor. 


Rav should have said: This is the statement of Rabbi Meir and 
Rabbi Yehuda - mh YDI TTY IN PNA 137737 it: This ques- 
ion is unusual, as there is no expectation that all the Sages who 
share a particular opinion would be listed. Indeed, Tosafot prove 
hat other tanna'im also agree with Rabbi Meir's opinion. Here, 
however, the Gemara should have mentioned that this is the 
opinion of Rabbi Yehuda as well, both because he disagrees with 
Rabbi Meir with regard to several halakhot related to this topic, 
and because there is an attempt to prove that the mishnayot in 
his chapter are not necessarily all in accordance with the opinion 
of Rabbi Meir (see Shita Mekubbetzet). 


They have a claim concerning virginity - oana nwy ay w: 
There are two distinct, albeit similar, interpretations of this expres- 
sion. According to Rashi, it means these women can claim they 
are virgins, whereas the Rid and Ramban maintain that others can 
register a claim that contrary to pre-marriage expectations, she 
was not a virgin. The novel element here is that the Sages did not 
enact a marriage contract for a deaf-mute, so if there is a claim 
concerning virginity, the husband must have written a marriage 
contract for her as a virgin, and he now claims that his was an 
erroneous transaction. 
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And if you say that the entire baraita is in accordance with the 
opinion of Rabbi Meir, and with regard to a girl who refuses 
to remain married Rabbi Meir holds in accordance with the 
opinion of Rabbi Yehuda, that not only a minor girl but a 
young woman may also end her marriage through refusal, and 
the baraita is referring to a young woman and not to a minor; but 
does he maintain that opinion? But isn’t it taught in a baraita 
that he disagrees with Rabbi Yehuda in this matter? It was taught: 
Until when can a girl refuse to remain married?" Until she 
develops two pubic hairs, signs of puberty rendering her a 
young woman; this is the statement of Rabbi Meir. Rabbi 
Yehuda says: She can refuse until the area covered by the black 
pubic hairs is greater than the white“ skin of the genital area. 
That occurs approximately six months later, at which point she 
becomes a grown woman. 


Rather, the Gemara suggests: The baraita is in accordance with 
the opinion of Rabbi Yehuda, and with regard to a minor girl, 
he holds in accordance with the opinion of Rabbi Meir, who 
says that a minor girl does not receive payment of a fine for rape, 
and therefore, an ailonit is not entitled to payment. The Gemara 
asks: But does he maintain that opinion? But didn’t Rav 
Yehuda say that Rav said with regard to the mishna below (40b), 
which states: Any case where there is the right of a father to effect 
the sale of his daughter as a Hebrew maidservant, i.e., when she 
is a minor, there is no fine if she is raped, this is the statement 
of Rabbi Meir? And if it is so that Rabbi Yehuda maintains that 
opinion, Rav should have said: This is the statement of Rabbi 
Meir and Rabbi Yehuda." Rather, this tanna of the baraita holds 
in accordance with the opinion of Rabbi Meir with regard to 
one halakha, that there is no fine for the rape of a minor, and 
disagrees with him with regard to one halakha, that a young 
woman may conclude her marriage through refusal. 


Rafram said: ‘This entire baraita is in accordance with the opin- 
ion of Rabbi Meir, and what is the meaning of the statement: 
With regard to a girl who refuses, there is neither a fine for rape 
nora fine for seduction? It is referring to one who is fit to refuse, 
i.e, as long as she is a minor she is not entitled to the fine. The 
Gemara asks: And if that is the case, let the tanna simply teach 
the halakha with regard to a minor. Why teach a simple halakha 
in so convoluted a manner? The Gemara concludes: Indeed, this 


is difficult. 


§ The baraita stated: An ailonit has neither a fine for rape nor 
a fine for seduction. And the Gemara raises a contradiction 
from a baraita: A deaf-mute, an imbecile, and an ailonit have a 
fine for rape and they have a claim concerning virginity." If 
one of these women married with the presumptive status of a 
virgin and received a corresponding marriage contract, her hus- 
band can cause her to lose her marriage contract by claiming that 
she was not a virgin. The Gemara rejects this argument: And 
what is the contradiction in this? It can be explained simply: 
This baraita, in which it was taught that the ailonit receives no 
fine, is in accordance with the opinion of Rabbi Meir; that 
baraita, in which it was taught that the ailonit receives a fine, is 
in accordance with the opinion of the Rabbis. The Gemara is 
puzzled: And as the resolution is so obvious, he who raised the 
contradiction, why did he raise it? The dispute between Rabbi 
Meir and the Rabbis in this matter is known. 


Until the black is greater than the white — vinw nayw ay 
wan by: One of the first stages is the appearance of pubic 
hair, which indicates the passage from minority to majority. 
Only after the passage of time do hairs cover most of the 


BACKGROUND 


pubic region. The halakha does not require that the entire 
area be covered with hair, but once the area covered by the 
black pubic hairs is greater than the white skin of the genital 
area is she considered a grown woman. 
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The Gemara answers: He cited this baraita due to the fact that he 
has another baraita from which to raise as a contradiction to it: A 
deaf-mute, and an imbecile, and a grown woman," and a woman 
whose hymen was torn not in the course of sexual relations," do 
not have a claim concerning virginity, as they do not have the 
presumptive status of a virgin. However, a blind woman and an 
ailonit' have a claim concerning virginity. Sumakhos says in the 
name of Rabbi Meir: A blind woman does not have a claim con- 
cerning virginity. The baraitot contradict each other with regard to 
the claim concerning virginity of a deaf-mute and an imbecile. 


Rav Sheshet said: This is not difficult, as this baraita is in accor- 
dance with the opinion of Rabban Gamliel," who holds that a 
woman who, in response to a claim concerning her virginity, is 
believed if she says that she was raped after her betrothal and there- 
fore does not lose her marriage contract. And that baraita is in 
accordance with the opinion of Rabbi Yehoshua, who says that a 
woman is not believed if she makes that claim, and therefore she 
loses her marriage contract. The Gemara asks: Say that you heard 
that Rabban Gamliel accepts her contention in a case where she 
claims that she was raped after the betrothal; however, in a case 
where she did not claim that that was the case, did you hear that 
he accepts her contention? The Gemara answers: Yes, since Rabban 
Gamliel said she is believed when she states that she was raped after 
betrothal, the deaf-mute and the imbecile are also believed even 
though they are unable to make the claim, as in a cases like that, it 
is a case of: “Open your mouth for the mute” (Proverbs 31:8). 
When a person lacks the capacity to proffer the claim on his own, 
the court makes the claim on her behalf. 


§ The baraita stated: A grown woman does not have a claim con- 
cerning virginity’? because of changes as her body matures, her 
hymen is no longer completely intact. The Gemara asks: But didn’t 
Rav say: The Sages give a grown woman who had relations on her 
wedding night, the entire first night," during which she may have 
relations with her husband several times? Any blood seen during 
that night is attributed to the blood of her hymen, which is ritually 
pure, and not menstrual blood. Apparently, even a grown woman 
has her hymen intact. 


NOTES 
betrothal. Rabbi Meir maintains that a woman in that condi- 


This baraita is in accordance with the opinion of Rabban 
Gamliel - Dyba 129 x7: Rashi explains that this refers to the 
claim: | was raped after you betrothed me. In the first chapter 
of this tractate, Rabban Gamliel maintains that a woman is 
believed when she makes that claim. According to his opinion, 
although a deaf-mute lacks the halakhic intelligence to make 
that claim, the court makes the claim on her behalf. The Ram- 
ban asks: Isn't a case conceivable where he betrothed her and 
then consummated the marriage immediately, in which case 
that claim would not be accepted even from a woman with 
halakhic intelligence; so how can the court make that claim 
on behalf of a deaf-mute? Therefore, he explains that the claim 
made on her behalf is that her hymen was accidentally torn, 
which is effective even if they had relations immediately after 


A grown woman does not have a claim concerning virgin- 
ity - pina nyy ay px napia: Most women have a natural 
opening in the hymen, although the ratio between open and 
blocked areas varies in each woman, just as there are significant 
differences in the size of the vagina. In any event, while the girl 
matures and her body develops, the opening in the hymen also 


BACKGROUND 


ion is entitled to a marriage contract of two hundred dinars. 
This interpretation is especially apt according to Rabbi Shmuel 
HaNagid's variant reading: This is the opinion of Rabbi Meir in 
he name of Rabban Gamliel; this is the opinion of Rabbi Meir 
in the name of Rabbi Yehoshua. Rabbi Zerahya HaLevi contends 
hat the reference is to Rabban Gamliel and Rabbi Yehoshua’s 
opinion with regard to the presumptive status of her body. 
He explains that Rabban Gamliel considers her presumptive 
status of virginity to be the determining factor, whereas Rabbi 
Yehoshua rules that the burden of proof is incumbent upon 
he claimant and the husband's possession of the money is 
he determining factor (see Ramban and Josafot; Rashba; Rabbi 
Aharon HaLevi). 


grows. In certain cases, the opening can become large enough 
that a grown woman who is a virgin could have sexual relations 
with no tearing of the hymen whatsoever. Even in a case where 
the hymen is torn and bleeds, the hymen might be so small that 
the husband would not feel its presence at all, and be under the 
impression that he encountered an open entrance. 


HALAKHA 


A grown woman — mia: The marriage contract of a 
grown woman is two hundred dinars, and there is a claim 
concerning her virginity (Rambam Sefer Nashim, Hilkhot Ishut 
11:4; Shulhan Arukh, Even HaEzer 68:1). 


The claim concerning virginity with regard to a deaf-mute, 
an imbecile, and a woman whose hymen was torn not 
in the course of sexual relations - nyna pina mayo 
yy nanay Mewar: Any woman whose marriage contract is 
one hundred dinars, or for whom the Sages did not institute 
a marriage contract, is not vulnerable to a claim concern- 
ing her virginity. The marriage contract of a woman whose 
hymen was accidentally torn is one hundred dinars, there 
is no marriage contract for a deaf-mute, and the marriage 
of an imbecile does not take effect (Rambam Sefer Nashim, 
Hilkhot Ishut 11:4-5; Shulhan Arukh, Even HaEzer 66:1, and see 
67:5 and 67:7-8). 


A blind woman and an ailonit - mig) xa: For a 
virgin who is blind or an ailonit whose status was known at 
the time of her betrothal, there is a marriage contract of two 
hundred dinars, and they are vulnerable to a claim concern- 
ing their virginity (Rambam Sefer Nashim, Hilkhot Ishut 11:4; 
Shulhan Arukh, Even HaEzer 67:6; 68:1). 


Give a grown woman the entire first night — ay pani nia 
pox my: Fundamentally, as long as a grown woman has 
not seen the blood of virginity, any blood that she sees after 
intercourse is attributed to losing her virginity and she is not 
rendered impure. However, the daughters of Israel imposed 
a stringency upon themselves, and therefore, even a man 
who marries a minor virgin must refrain from contact with 
her after fulfilling the mitzva of consummating the marriage 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 4:9, 11:8; Shulhan 
Arukh, Yoreh De‘a 193:1). 
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NOTES 

All girls tend to be struck as well — amn "9an 1723 ya: 
Although the Sages stated that the case of a woman's hymen 
accidentally tearing is rare, there is a difference between one 
whose genitals tear from direct contact and one whose geni- 
als tear from a fall. Furthermore, only if she was struck with a 
heavy blow could her hymen be broken (see Rashba). Rabbi 
Pinehas HaLevi, cited by the Ritva, explains that the statement: 
When all of the other girls fall they see and show, is for two 
reasons. First, they can see their surroundings and avoid a 
heavy blow; and second, if they fall they would show the 
blood to their mothers. 


One who leaves due to a bad reputation - own oxy 
yy ow: The Gemara's initial assumption is based on the idea 
hat the expression: One who leaves due to a bad reputation, 
refers to a married woman who was divorced due to rumors 
of adultery. It cannot be explained that she was divorced due 
o the rape itself, e.g., if he raped a betrothed maiden, as that 
is addressed in the next mishna, which enumerates those 
o whom the fine is not paid based on the principle: One 
receives the greater of the punishments, in this case, stoning. 
According to Rashi and most early commentaries, witnesses 
came and testified that she solicited them to engage in rela- 
tions with her, and the assumption is that someone accepted 
her offer and she is no longer a virgin. The Rambam, however, 
explains that once witnesses testified that she solicited them 
to engage in relations with her, the claim that she was raped 
or seduced is rejected, as based on her conduct chances are 
that she initiated the relations, which exempts him from the 
fine. The Ran notes that the discussion in the Gemara does no 
support that interpretation, but several later commentaries 
explain the Rambam’s approach at length, and reconcile i 
with the Gemara. 


He said to us forge a document for me - amd Wax ay 
% yt: The Ritva cites the opinion of certain Sages that | 
one issued a general request: Forge a document for me, al 
documents that he produces are suspect. He likewise states 
in the name of Rabbi Aharon HaLevi that once a person solicits 
a forgery, any document that he produces is suspected o 
being forged. The Meiri cites similar opinions (see HALAKHA). 


HALAKHA 


If a rumor emerged about a woman in a town as one who 
engaged in promiscuous sexual relations — 7317 ow ay KY? 
vya: If a woman had a reputation of having engaged in pro- 
miscuous sexual relations, those rumors are ignored, as per the 
statement of Rava (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
17:21; Shulhan Arukh, Even HaEzer 6:16). 


She propositioned us to engage in forbidden relations — 
KTORI TINIAN spt: If a young woman had a bad reputa- 
tion, as two men testified that she solicited them to engage 
in sexual relations, she is not entitled to the fine (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 1:9; Shulhan Arukh, Even 
HaEzer 177:4). 


He said to us forge a document for me — 15" mb wax apt 
b: Ifa person produced a promissory note and two witnesses 
claimed that he had asked them to forge that document, even 
if the document was ratified by its signatories, it cannot be 
used to collect the debt. The only way to collect the debt is by 
producing the witnesses who signed the document to testify 
that they witnessed the loan, or for others to testify that they 
saw the pair signing the document and the signatories testify 
that it is their signature. The Rema states that some authorities 
disagree and maintain that the testimony validating their sig- 
natures is ineffective (Tur, citing Rabbi Meir HaLevi). However, 
with regard to other documents that this man produces that 
affect other people, the debts may be collected, and there is 
no suspicion that they too were forged (Shakh, citing Ran and 
Rosh; Rambam Sefer Shofetim, Hilkhot Edut 11:4; Shulhan Arukh, 
Hoshen Mishpat 63:2). 
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The Gemara answers: If he proffers a claim that there was no 
blood after consummating the marriage, indeed he can cause her 
to lose her marriage contract with that claim. However, with what 
are we dealing here in the baraita? We are dealing with one who 
proffers a claim that he encountered an open entrance, i.e., there 
was no hymen. As the hymen of an adult woman is no longer 
completely intact, the claim is of no consequence. 


The baraita continues: Sumakhos says in the name of Rabbi 
Meir: A blind woman does not have a claim concerning virgin- 
ity. The Gemara asks: What is the rationale for the statement of 
Sumakhos? Rabbi Zeira said: Due to the fact that a blind woman 
is struck by falling onto the ground, causing her hymen to break. 
The Gemara asks: All girls tend to be struck by falling onto the 
ground as well;" what is unique about blind girls? The Gemara 
answers: When all of the other girls fall, they see the blood flow 
and show it to their mother. The mother would then examine 
them and discover that her hymen was broken. This blind girl 
does not see the flow of blood and therefore does not show it too 
her mother. Due to that possibility, the man who married the 
blind woman must have considered the likelihood that her hymen 
is not intact, and therefore he cannot make a claim concerning 
virginity. 


§ The previous baraita concluded: And one who leaves her hus- 
band due to a bad reputation’ has neither a fine for rape nor a 
fine for seduction. The initial understanding is that the baraita is 
referring to a young betrothed woman who leaves her husband 
because she committed adultery. The Gemara asks: One who 
leaves her husband due to a bad reputation is subject to stoning 
as an adulteress; clearly she is not entitled to the fine. Rav Sheshet 
said: This is what the baraita is saying: One about whom a bad 
reputation emerged in her youth that she engaged in sexual rela- 
tions has neither a fine for rape nor a fine for seduction, as the 
assumption is that she is no longer a virgin. 


Rav Pappa said: Conclude from it with regard to this tainted 
document whose authenticity was compromised that we do 
not collect a debt with it. The Gemara asks: What are the 
circumstances? If you say that a rumor emerged about it that 
it is a forged document, and in the corresponding case here, 
the case of a bad reputation, that a rumor emerged about her 
that she engaged in promiscuous sexual relations; but didn’t 
Rava say: If arumor emerged about a woman in a town as one 
who engaged in promiscuous sexual relations," one need not be 
concerned about it? The assumption is that it is insubstantial, as 
a reputation based on rumor is disregarded. 


Rather, it is that two witnesses came and said: She proposi- 
tioned us to engage in forbidden relations," and in the corre- 
sponding case here with regard to a document, it is a case where 
two people came and said that he said to us: Forge a document 
for me." The Gemara asks: Granted, there, in the case of the 
rumor of promiscuity, immoral men are common, and even if 
they refused her, presumably she found someone willing to engage 
in relations with her. However, here, with regard to forgery, even 
ifhe assumed presumptive status as one seeking a forgery, do all 
the Jewish people assume presumptive status as forgers? Why 
is the assumption that the document was forged? The Gemara 
answers: Here too, since he is actively seeking a forgery, say that 
he forged the document and wrote it. Even if others are not sus- 
pected of cooperating with him, there is suspicion with regard to 
the document. Therefore, the case of the tainted document and 
the woman with a bad reputation are comparable. 
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MI S HNA And these are the cases of young women 


who do not have a fine paid to their fathers 

when they are raped or seduced: One who has intercourse with 
a convert" or with a captive’ woman or with a gentile maid- 
servant, who were redeemed, converted, or emancipated when 
they were more than three years and one day old, as presumably 
they are no longer virgins. Rabbi Yehuda says: A captive woman 
who was redeemed remains in her state of sanctity even though 
she is an adult, as it cannot be stated that she certainly engaged in 
intercourse. 


The mishna resumes its list of the cases of young women who 

are not entitled to a fine when raped or seduced by the following 

men: In the case of one who engages in intercourse with his 

daughter," with his daughter’s daughter," with his son’s daugh- 
ter, with his wife’s daughter, with her son’s daughter, or with her 

daughter’s daughter; they do not receive payment of a fine. That 

is due to the fact that he is liable to receive the death penalty, and 

that their death penalty is administered by the court, and anyone 

who is liable to receive the death penalty does not pay money, as 

it is stated: “And yet no harm follow, he shall be punished” (Exo- 
dus 21:22). This verse indicates that if a woman dies and the one 

who struck her is liable to receive the death penalty, he is exempt 
from payment. 


GEMARA Rabbi Yohanan said: Rabbi Yehuda 


and Rabbi Dosa" said one and the same 
thing with regard to a captive woman. The statement of Rabbi 
Yehuda is that which we said in the mishna. The statement of 
Rabbi Dosa is as it is taught in a baraita: A captive daughter or 
wife of a priest, who was redeemed, partakes of teruma;™" this is 
the statement of Rabbi Dosa. In explanation, Rabbi Dosa said: 
And what did this Arab who took her captive do to her? And due 
to the fact that he lasciviously squeezed between her breasts, did 
he render her unfit to marry into the priesthood? Although he 
may have taken liberties with her, there is no concern that he had 
relations with her. 


Rabba said: Perhaps that is not so, and their opinions differ. 
Perhaps Rabbi Yehuda states his opinion only here with regard 

to payment of a fine, so that the sinner will not profit through 

exemption from the fine because this girl was taken captive in her 
youth. However, there, with regard to teruma, he holds in accor- 
dance with the opinion of the Rabbis, and she is unfit to marry a 

priest. Alternatively, there is another distinction between their 

opinions. Perhaps Rabbi Dosa stated his opinion only there, with 

regard to teruma whose legal status today is by rabbinic law, and 

therefore he rules leniently. However, with regard to payment of 
a fine, which is mandated by Torah law, he holds in accordance 

with the opinion of the Rabbis, and the rapist is exempt from 

payment based on the principle: The burden of proof is incumbent 

upon the claimant, and she cannot prove that her captors did not 

engage in intercourse with her and that she is a virgin. 


HALAKHA 


A convert, etc. — ^3) M137: A gentile woman older than 
the age of three who converted, and likewise a captive older 
than the age of three who was redeemed, and similarly a 
maidservant older than the age of three who was freed are 
not entitled to the fine. The halakha is in accordance with the 
mishna, contrary to the individual opinion of Rabbi Yehuda 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 1:10). 


One who engages in intercourse with his daughter, etc. - 
^D inaby xa: One who rapes a woman for whom he is liable 
to receive a court-administered death penalty, e.g., his daughter 
or his wife's daughter, whether or not he was forewarned, is 


exempt from paying the fine (Rambam Sefer Nashim, Hilkhot 
Naara Betula 113-14). 


A captive woman with regard to partaking of teruma - ma% 
Tan nyaga: The wife of a priest who was taken captive may 
not eat teruma, due to the concern that she was violated by 
her gentile captor. However, if she claims that she is pure, or 
if there were witnesses to that effect, she is permitted to her 
husband the priest, and she is permitted to eat teruma. The 
halakha is in accordance with the opinion of the Rabbis in 
their dispute with Rabbi Dosa (Rambam Sefer Zera'im, Hilkhot 
Terumot 6:11). 


NOTES 


A captive woman with regard to the matter of a fine - 
Dip paw maw: The early commentaries ask: Doesn't every- 
one agree that there is merely a suspicion that a captive 
woman was violated, and it is a rabbinic decree that she 
does not have the presumptive status of a virgin, so how 
does the mishna rule unequivocally that she is not entitled 
toa fine? Josafot explain that if a captive woman was entitled 
toa fine there is concern lest she marry a priest. In the Shita 
Mekubbetzet it is explained that even though it is based 
merely on suspicion, her presumptive status as a virgin was 
undermined, and one does not collect money based on 
weakened presumptive status. 


One who engages in intercourse with his daughter - 33 
ina by: In the Jerusalem Talmud the question is raised: If she 
had relations with another, her father would be entitled to 
he fine, and therefore it is obvious in this case that she does 
not receive payment of the fine, as it is her father who would 
be entitled to the payment. One answer is that this refers to 
a case where the father died in the meantime, and the fine 
would therefore have been collected from his estate; his 
heirs would then have no right to it. The Rashba adds that 
it could also be referring to a girl who was betrothed and 
divorced, in accordance with the opinion that in that case 
he fine is paid to her, as her father is not entitled to the 
payment after her divorce. 


With his daughter's daughter, etc. -^31 ima na by: As the 
mishna includes forbidden relatives by marriage, e.g., rela- 
ions with his wife's daughter, why doesn't it list his daughter- 
in-law and other relatives? Tosafot maintain that the tanna 
could indeed have enumerated those cases as well, but he 
aught some cases and omitted others. In the Shita Mekub- 
betzet the suggestion is made that the mishna lists only 
hose cases with regard to which all the Sages agree, even 
hose Sages who maintain that one who was betrothed and 
divorced is not entitled to the fine. 


Rabbi Yehuda and Rabbi Dosa — xpit a1) 7317 2: In the 


Jerusalem Talmud, these opinions are also cited, with certain 


differences. There Rabbi Yohanan said that Rabbi Yehuda 
referred only to the fine, while the Sage of the school of 
Rabbi Hiyya said that Rabbi Yehuda was also referring to 
he marriage contract, as in the baraita quoted below. Reish 
Lakish alone maintains that the two opinions are equal in all 
regards, including with regard to the halakha of teruma. 


As it is taught in a baraita: A captive partakes of teruma - 
miming NYK maw want: Although fundamentally, this 
halakha appears in a mishna in tractate Fduyyot, since the 
Gemara adds Rabbi Dosa's rationale for his ruling, which does 
not appear in the mishna, it introduces the entire passage: 
As it is taught in a baraita. 
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Abaye said to Rabba: And is the rationale for the opinion of Rabbi 
Yehuda here, in the case of a fine, to ensure that the sinner will 
not profit? But isn’t it taught in a baraita that Rabbi Yehuda says: 
A captive woman who was taken captive remains in her state of 
sanctity with the presumptive status of a virgin? Even if she was in 
captivity when she was ten years old, her marriage contract is two 
hundred dinars. And there, in that case, what relevance is there for 
the rationale: To ensure that the sinner will not profit? That baraita 
refers to a marriage contract and no transgression is involved. The 
Gemara answers: There too, Rabbi Yehuda issues the same ruling 
for a different reason. She receives the marriage contract of a virgin 
because if she didn’t, perhaps men would refrain and not marry 
her, due to their suspicion that her captors violated her. 


The Gemara asks: And does Rabbi Yehuda maintain that a captive 
woman remains in her state of sanctity? But isn’t it taught in a 
baraita: One who redeems a captive may marry her, even if he is a 
priest, but ifhe testifies" that she did not engage in sexual relations 
while in captivity, he may not marry her? Rabbi Yehuda says: Both 
in this case, where he redeemed her, and in that case, where he 
testified, he may not marry her, lest she was violated and rendered 
unfit to marry a priest. The Gemara comments: This baraita itself is 
difficult. On the one hand you said: One who redeems a captive 
may marry her, and then it was taught: If he testifies that she did 
not engage in sexual relations while in captivity, he may not marry 
her. Is that to say that due to the fact that he also testifies that she 
was not violated he may not marry her? 


The Gemara answers: This is not difficult, as this is what the baraita 
is saying: One who redeems a captive woman and testifies that she 
was not violated may marry her. However, if he only testifies that 
she was not violated he may not marry her. 


With regard to the apparent contradiction between the two state- 
ments of Rabbi Yehuda, the Gemara says: In any case, this baraita 
is difficult according to Rabbi Yehuda, as contrary to his earlier 
statement, he states that a captive woman does not retain the pre- 
sumptive status of a virgin. Rav Pappa said: Emend the text and say 
that Rabbi Yehuda says:" Both in this case and in that case he 
may marry her. Rav Huna, son of Rav Yehoshua, says: Actually, 
do not emend the baraita and learn it as it was taught. In the baraita, 
Rabbi Yehuda spoke to them according to the statement of the 
Rabbis. According to my opinion, that the presumptive status of a 
redeemed captive woman is that of a virgin, both in this case and in 
that case he may marry her. However, according to your opinion 
that there is concern lest she was violated, the halakha should be 
that both in this case and in that case he may not marry her. 


The Gemara asks: And how do the Rabbis explain their ruling? They 
explain: One who redeems a captive woman and testifies that she 
was not violated may marry her, as a person does not throw away 
money for nothing. If he paid the ransom to redeem her, he must 
be certain that she is a virgin. One who only testifies that she was 
not violated may not marry her, lest he had his eye on her to marry 
her and is prepared to lie to facilitate that marriage. 


Rav Pappa bar Shmuel raised a contradiction before Rav Yosef: 


One who testifies with regard to a captive - mawy by DYT: 
Ifa priest testifies that a captive woman is pure, he is not permit- 
ted to marry her based on his testimony, due to the concern 
that he lied because he had his eye on marrying her. However, 
his testimony is accepted to permit her to others (Beit Shmuel). 


HALAKHA 


If he was not certain that she was not violated, he would not 
have redeemed her, as he would not have spent his money. If 
he redeemed her and testified in her regard, he may marry her 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:20; Shulhan Arukh, 
Even HaEzer 7:3). 


Say that Rabbi Yehuda says — 131 Waits TT aKa: The Ritva 
questions the suggestion that the attribution of the opinion in 
the baraita can be reversed in this manner. He therefore claims 


NOTES 


that perhaps Rav Pappa is suggesting that Rabbi Yehuda's state- 
ment can be read as a question: And may he not marry her? He 
cites similar instances from elsewhere in the Talmud. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek III 
Daf 37 Amuda 


KANT AMM AWA ATT +3129) 
TAN ATILDI ANNY TIPAN Ny 
DOIT RITIT K DP DT AYD T 

APPI? MPPI NY? NYA Me 


amas DI wow prah now 
sah vox Ha xem) ek yn DP an 
Kwn Kb - mya PPI NP TIDY NYA 

ODI KWN - NAY AWD) 


MIN DAT OUT TAIR MID N 
DIPDNPIPID ANINI MWN) 
pana MD — IN OM DW voy naby 
VAD DNATA I NIT DET nw 

PAUNI ery Dis 


And does Rabbi Yehuda maintain that a captive woman 
remains in her state of sanctity? But isn’t it taught in a baraita: 
With regard to a female convert who converted and saw the 
flow of menstrual blood" on that same day, Rabbi Yehuda 
says: Deeming her impure from the hour that she saw the 
menstrual flow is sufficient for her. There is no decree of 
retroactive impurity on objects that she touched earlier, due 
to the concern that the blood flow might have started earlier. 
Rabbi Yosei says: Her legal status is like that of all of the 
Jewish women, and she therefore transmits impurity retro- 
actively for a twenty-four hour period following her conver- 
sion, or from examination to examination, i.e., from the last 
time she examined herself. 


And a convert is required to wait" three months after her 
conversion before marrying a Jew, due to the concern that 
she is pregnant, leading to confusion whether the child was 
conceived before or after her conversion; this is the statement 
of Rabbi Yehuda. Rabbi Yosei permits her to be betrothed 
and to be married immediately. Clearly, Rabbi Yehuda is 
concerned that she engaged in sexual relations prior to her 
conversion. Rav Yosef said to Rav Pappa bar Shmuel: Are you 
raising a contradiction from the halakha of a convert to that 
of a captive woman? A convert does not protect herself 
from engaging in sexual relations before conversion, whereas 
a captive protects herself, as she is conscious of the sanctity 
of the Jewish people and does not want to be violated. 


And Rav Pappa bar Shmuel raised a contradiction from 
one halakha with regard to a captive to another halakha with 
regard to a captive, as it is taught in a baraita: The convert, or 
the captive woman or the gentile maidservant, who were 
redeemed, converted, or emancipated when they were more 
than three years and one day old," are required to wait three 
months before marrying; this is the statement of Rabbi 
Yehuda. Rabbi Yosei permits these women to be betrothed 
and to be married immediately. Apparently, Rabbi Yehuda is 
concerned that she engaged in sexual relations prior to her 
redemption, contradicting his opinion here. Rav Yosef was 
silent, unable to respond." 


NOTES 


HALAKHA 


Waiting with regard to a convert and a maid- 
servant — ningun nya mT: An emancipated 
maidservant and a convert must wait ninety days 
before they can marry. The Mishne LaMelekh claims 
that this applies only to women who were previ- 
ously married and therefore took no steps to prevent 
conception. The same halakha applies to a male 
convert and his wife who converted together; they 
too must wait so that it can be determined whether 
conception predated or postdated conversion. That 
is the ruling in the Shulhan Arukh as well. Although 
the Beit Yosef questions this approach, apparently 
he reconsidered his ruling (Rambam Sefer Nashim, 
Hilkhot Geirushin 11:21, Shulhan Arukh, Even HaEzer 13:5 
and Beit Shmuel there). 


Who converted and saw the flow of menstrual blood - 
DT ANN manag: When a woman sees menstrual blood 
the concern is whether the blood flowed earlier but was not 
immediately obvious. Therefore, all pure items with which 
she came into contact during a previous period of time are 
rendered ritually impure. The precise length of this period of 
time is subject to a dispute between Hillel and Shammai at 
the beginning of tractate Nidda. The halakha is that this con- 
cern extends either for the twenty-four-hour period before 
she noticed the blood or from her most recent examination, 
whichever of the two periods is shorter. Consequently, if her 
last examination was more than twenty-four hours earlier, she 
renders the items impure retroactively for twenty-four hours, 
and if she examined herself more recently than that, any pure 
item with which she came into contact after that examination 
is impure. 

Rashi and most commentaries explain that the convert 
referred to here saw blood on the day of her conversion. Rabbi 
Yosei maintains that she is like all Jewish women, and therefore 
renders items impure retroactively from the time of her conver- 
sion, whereas Rabbi Yehuda claims that since it cannot be for 
the entire twenty-four hour period, as she was a gentile for part 


of that time, she does not render the items impure retroactively 
at all, but merely from the moment of her sighting: Deeming 
her impure from the hour that she saw the menstrual flow is 
sufficient. 

The Shita Yeshana, cited in the Shita Mekubbetzet, suggests 
a slightly different interpretation. There it is claimed that the 
reference is to a convert who saw blood for the first time after 
her conversion. Accordingly, the dispute is whether a decree is 
issued in her regard like the decree that applies to all Jewish 
women, or whether they did not decree impurity in her case, 
due to her former gentile state. 


And a convert is required to wait — png mri: The Sages 
decreed that a woman who was married may not wed another 
man immediately after the end of her marriage, as she might 
be unknowingly pregnant from her first husband. In that case, 
if she gives birth seven months into her second marriage it will 
be unclear whether the child was born to the first husband after 
a pregnancy of nine months or to the second husband after a 
pregnancy of seven months. That would lead to complications 
with regard to prohibitions, lineage, and inheritance. The Sages 
therefore required her to wait three months, at which point a 


pregnancy would be noticeable and it would be clear that the 
first husband is the father. The tanna‘im disagreed whether 
this decree is applied to cases where there is no concern that 
there might be a previous pregnancy. A similar concern exists 
in the case of a woman who engaged in forbidden relations, 
or a convert, where it is necessary to determine whether or 
not the lineage of the child is flawed. In the case of a convert, 
there are halakhic ramifications dependent on whether or not 
the child was conceived and born in sanctity as a member of 
the Jewish people. 


More than three years and one day old - vow niva by nivy 
“any oin OW: Tosafot question whether this phrase belongs 
here. First ofall, it does not appear in other places in the Talmud 
where an identical discussion appears. In addition, it presents 
a difficulty for the opinion of Rabbi Yehuda, as he does not 
require a waiting period for a minor who was married. Although 
some commentaries (Ramban; Rashba) contend that there is 
no need to be particular in this regard, as adult women are 
included in this phrase, and the mention of three years and 
one day is merely the usual expression in this regard, most early 
commentaries agree that this version is inaccurate. 
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HALAKHA 


Waiting with regard to a captive, a raped or 
seduced woman, and one who engaged in 
promiscuous relations — ADuKa mawa TINT 
Tava ma: A redeemed captive woman need 
not wait before marrying, even if she was an adult, 
since she turns over to prevent conception, as stated 
by Rabbi Yosei. For the same reason a rape victim 
and seduced woman need not wait three months 
either, and the same applies to any woman who 
engaged in promiscuous relations. The Rema states 
that some authorities, e.g., Rabbi Zerahya HaLevi, 
the Rosh, and the Tur, claim that in all cases, if a 
woman was capable of conception, she must wait, 
as Shmuel in the latter version of his statement in 
Yevamot (32b) rules in accordance with the opinion 
of Rabbi Yehuda that there is concern lest she did not 
turn over properly (Rambam Sefer Nashim, Hilkhot 
Geirushin 11:22; Shulhan Arukh, Even HaEzer 13:6). 


NOTES 


A woman who engages in promiscuous sexual 
relations turns over, etc. — M2570 TWI WK 
"131: Rashi maintains that this reason is accepted; a 
woman who is freed from enslavement by the loss 
of a tooth or eye would not have to wait either, as 
she too would turn over. In his opinion, no woman 
who engages in acts of promiscuous relations wants 
to conceive, and therefore she will turn over even 
if she has no particular reason to protect herself. 
However, many early commentaries, including 
Tosafot and the Ramban, contend that even Rabbi 
Yosei agrees that a maidservant is required to wait in 
that case, as she has no particular reason to prevent 
conception and therefore would not have turned 
over. They add that it is possible that she was mar- 
ried to a slave, and as such would certainly have had 
no reason to avoid conception, as she was engaging 
in legitimate conjugal relations. 


It is derived from there: According to the measure 
of his iniquity - inywi ta xpa ONAN: The Ritva 
raises the question that although from the verse 
“According to the measure of his iniquity” it can be 
derived that one is not punished twice for a single 
transgression, which of the two punishments he 
receives cannot be derived. It is only from the verse 
“And yet no harm follow” that it is derived that he 
is executed and does not pay. He answers that it is 
logical that one would not be exempted from the 
severe punishment of execution, because there is 
additional liability to pay. The Beit Aharon suggests 
that the question is not why the verse “And yet no 
harm follow” is necessary; on the contrary, why not 
suffice with that verse alone, from which both prin- 
ciples can be derived? Although that interpretation 
resolves the Ritva’s question, it does not fit well with 
the language of the Gemara. 


There is loss of life - Tawa TNI% DNT: Although 
the halakha concludes that he is exempt from 
any other punishment even if he is not actually 
executed, the exemption is due to the fact that a 
transgression that entails the loss of life is so serious 
that no other punishment would be appropriate. A 
careful reading of Rashi leads to a similar under- 
standing (Shita Mekubbetzet). 


BACKGROUND 

Turns over — nasana: According to modern 
medicine, turning over after intercourse would be 
ineffective in preventing conception. Therefore, it 
stands to reason that the Gemara is not referring 
merely to turning over; rather, it is referring to addi- 
tional steps taken to prevent pregnancy. In terms of 
the language of the Gemara, perhaps it is referring 
to turning over during the sexual act, leading to an 
uncommon position that might significantly reduce 
the odds of conception. 
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Later, Rav Yosef said to him: Have you heard anything with regard 
to this matter? Rav Pappa bar Shmuel said to him: This is what Rav 
Sheshet said: Rabbi Yehuda is referring to a captive whom witnesses 
saw engage in intercourse. The Gemara asks: If so, what is the rationale 
for the ruling of Rabbi Yosei that she may marry immediately? Shouldn't 
he be concerned lest she is pregnant? Rabba said: Rabbi Yosei holds 
that a woman who engages in promiscuous sexual relations has rela- 
tions with a contraceptive resorbent at the entrance of her womb, so 
that she will not become pregnant. 


The Gemara asks: Granted, a convert uses the resorbent; since it is her 
intention to convert, she protects herself from pregnancy. A captive 
too uses the resorbent because she does not know where they are 
taking her, and she does not want to become pregnant. A maidservant 
uses the resorbent too, as she heard from her master that he intends to 
free her, and she seeks to avoid confusion with regard to the lineage of 
her offspring. However, with regard a maidservant who emerges from 
slavery with the extraction by her master of her tooth or her eye, what 
is there to say? She has no advance knowledge that she will be freed and 
therefore would not take precautions to avoid becoming pregnant, and 
Rav Sheshet explained that this is a case where she was seen engaging in 
sexual relations. 


And if you say that with regard to any situation that occurs on its own, 
without advance knowledge, Rabbi Yosei concedes to Rabbi Yehuda 
and did not say that it is permitted for her to marry immediately, that 
cannot be so. There is the case of a raped or seduced woman, which 
happens on its own without advance knowledge, and it is taught in 
a baraita: A raped woman and a seduced woman must wait three 
months before marrying; this is the statement of Rabbi Yehuda; 
Rabbi Yosei permits these women to be betrothed and to be married 
immediately. 


Rather, Rabba said: The rationale for the ruling of Rabbi Yosei is 
not because the woman uses a contraceptive resorbent that she inserts 
before engaging in relations. Rather, Rabbi Yosei holds: A woman 
who engages in promiscuous sexual relations" turns over"? at the 
conclusion of the sexual act so that she will not become pregnant. 
Therefore, even if she engaged in unplanned sexual relations, she can take 
steps afterward to prevent unwanted pregnancy. The Gemara asks: And 
how does the other tanna, Rabbi Yehuda respond to this contention? 
The Gemara answers: We are concerned lest the semen remain in her 
womb because she did not turn over properly, and she will become 
pregnant. 


§ The mishna states that one liable to receive the death penalty is exempt 
from payment, as it is stated: “And yet no harm follow, he shall be 
punished, etc.” (Exodus 21:22). The Gemara asks: And is this principle 
derived from here? Actually, itis derived from there: “And to be beaten 
before his face according to the measure of his iniquity” (Deuter- 
onomy 25:2). From the term: His iniquity, it is inferred: You can hold 
one who performs one action liable for one iniquity, i.e., punishment 
for violating one prohibition, but you do not hold him liable for two 
iniquities, i.e., punishments for violating two prohibitions. 


The Gemara answers: One of these derivations, from the verse “And yet 
no harm follow” is stated with regard to one who performed an action 
for which he is liable to receive the death penalty and to pay money, and 
the liability to be executed exempts him from payment. And one of these 
derivations, from the verse “According to the measure of his iniquity,” is 
stated with regard to one who performed an action for which he is liable 
to receive lashes and to pay money, and he receives only one punish- 
ment. The Gemara elaborates: And both derivations are necessary, as 
if the Torah taught us this halakha only with regard to death and money, 
one would assert that the exemption from payment is due to the fact 
that there is loss of life," the ultimate punishment, leaving no room 
for additional punishment; however, in the case of lashes and money, 
where there is no loss of life, say no, there is no exemption and he is 
flogged and pays. 
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And if the Torah taught us this halakha only with regard to lashes 
and money, one would assert that the exemption from payment is 
due to the fact that the prohibition that he violated is not severe, as 
it is punishable by lashes, and for violating a prohibition that is not 
severe one does not receive two punishments. However, with regard 
to death and money, where the prohibition that he violated is 
severe, say no, he is not exempt from receiving two punishments. 
Therefore, it was necessary for the Torah to teach both derivations. 


The Gemara asks: And according to Rabbi Meir, who said that one 
is flogged and pays in cases where he violated a prohibition punish- 
able by both, why do I require two derivations teaching that one 
does not receive the death penalty and pay? The Gemara answers: 
One derivation is with regard to death and money, exempting one 
liable to be executed from payment, 


and one derivation is with regard to death and lashes," exempting 
one liable to be executed from lashes. The Gemara comments: And 
both verses are necessary, as if the Torah taught us this halakha 
only with regard to death and monetary payment, one would assert 
that the exemption from payment is due to the fact that we do not 
administer one punishment to his body and one to his money. 
However, with regard to death and lashes, that both this, death, 
and that, lashes, are administered to his body, say it is an extended 
death penalty and let us administer lashes and then the death 
penalty to him so that his death will ensue from affliction. 


And if the Torah taught us this halakha only with regard to death 
and lashes, one would assert that the exemption from lashes is 
due to the fact that we do not administer two punishments to his 
body. However, with regard to death and money, where one is 
administered to his body and one is administered to his money, say: 
Let us administer both to him. Therefore, both verses are necessary, 
to teach that one receives only one punishment in both cases. 


The Gemara asks with regard to the verse “And you shall take no 
ransom for the life of a murderer, who is guilty of death” (Numbers 
35:31), which means that one does not take payment from a person 
sentenced to death, why do I require this verse, if that principle 
was already derived from another verse? The Gemara explains that 
the Merciful One says: Do not take money from him and exempt 
him from the death penalty." Similarly, the following verse: “And 


you shall take no ransom for him that is fled to his city of refuge” 


(Numbers 35:32), why do I require this verse? The Gemara explains 
that the Merciful One says: Do not take money from him and 
exempt him from exile." 


The Gemara asks: And why do I require two verses to teach the same 
principle? The Gemara explains: One verse refers to one who killed 
unwittingly, and one verse refers to one who killed intentionally. 
The Gemara comments: And both verses are necessary, as if the 
Torah taught us this halakha only with regard to an intentional 
murderer, one would assert that payment is not accepted due to the 
fact that the prohibition that he violated is severe. However, with 
regard to an unwitting killer, where the prohibition is not severe, 
say no, he may pay in lieu of exile. And if the Torah taught us this 
halakha only with regard to an unwitting killer, one would assert that 
payment is not accepted due to the fact that there is no loss of life, 
as the killer is not executed, and therefore, there is no reason to allow 
payment in lieu of exile. However, with regard to an intentional 
killer, where there is loss of life, as he will be executed, say no, he 
may pay in lieu of execution. Therefore, both verses are necessary. 
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NOTES 


And one is with regard to death and lashes - xm 
nipon maa: The Rabbis maintain that no special 
verse is required for this principle, as it stands to rea- 
son that if one is not punished with both lashes and 
payment, all the more so is he not punished with 
lashes and execution, as the death penalty is a far 
more severe punishment than lashes (Rashba; Ritva). 


HALAKHA 

There is no ransom for a murderer — msi DID pP: 
The court may not accept a ransom payment from 
a murderer in order to exempt him from the death 
penalty. They may not do so even if he offers all the 
money in the world, and even if the avenging relative 
of the victim agrees, as the soul of the murderer does 
not belong to the avenger but to God (Rambam Sefer 
Nezikim, Hilkhot Rotze‘ah 1:4). 


There is no ransom for exile — nb 393 py: The 
court may not accept a ransom payment from an 
unintentional murderer in order to exempt him from 
exile (Rambam Sefer Nezikim, Hilkhot Rotze'ah 5:1). 
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NOTES 


From where is it derived that one does not exempt 
him — inix pris pw pan: Tosafot note that Rashi on 
he Torah cites a verse as the source of this halakha other 
han the one cited by the Gemara. They explain that this 
is related to the dispute concerning whether decapita- 
ion or strangulation is the more severe death penalty; 
Tosafot add that the Gemara here does not correspond to 
he ultimate halakhic ruling. The Ritva and Meiri indicate 
hat the early commentaries had a different version of 
his passage in Sanhedrin, and perhaps Rashi relied on 
hat text. The Rambam, like Rashi on the Torah, cites 
he verse “And you shall clear away the innocent blood" 
(Deuteronomy 19:13) as the proof text. 


And you shall love your neighbor as yourself — N33} 
‘Jind wh: At first glance, this derivation is difficult, as 
it applies this significant Torah principle of loving one’s 
neighbor to the choice of an agreeable means of execu- 
tion. However, the concept is that the mitzva: And you 
shall love your neighbor, applies to all Jews, even to a 
wicked person facing execution. Therefore every effort 
must be expended to provide him with an agreeable 
death. In a homiletic vein, Rabbeinu Meir HaLevi in San- 
hedrin (52b) reads the term: Your neighbor [reakhal], as 
your wicked [ra‘akha], meaning that one must love even 
the wicked members of the Jewish people. 


An agreeable death — 79 ana: The use of a cleaver is a 
less agreeable death as it does not immediately sever all 
the blood vessels. Furthermore, a cleaver is duller than 
a sword, and therefore inflicts greater pain (Rabbi Meir 
HaLevi in Sanhedrin 52b). 


BACKGROUND 


The beheaded calf - nany may: When a murder vic- 
im’s corpse is found outside a town and the identity of 
he person who caused his death in unknown, the Torah 
mandates a course of action (Deuteronomy 21:1-9): First, 
members of the Great Sanhedrin measure the distance 
between the corpse and the nearest town, to determine 
which town must perform the rite of the beheaded calf. 
This measurement is carried out even if it is obvious 
which town is closest. Afterward, the elders of that town 
bring a calf that has never been used for any labor, and 
hey behead it in a riverbed that is not tilled. The elders 
wash their hands and make a statement absolving them- 
selves of guilt. If the murderer is discovered before the 
calf was killed, the rite is not performed. 


Cleaver - y»Dip: 


Ancient Roman cleaver 


LANGUAGE 


Cleaver [kofitz] - y»5ip: From the Greek xoxíiç, kopis, 
meaning a thick, large knife. 
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The Gemara asks with regard to the following verse: “And no 
expiation can be made for the land for the blood that is shed 
therein, but by the blood of him that shed it” (Numbers 35:33), 
which also indicates that he cannot be exempted by money, why 
do I require another verse to teach that one cannot absolve himself 
from the death penalty by means of payment? 


The Gemara explains: It is necessary to teach that which is taught 
in a baraita with regard to the matter of the calf that is beheaded. If 
a corpse whose murderer is unknown is found between two towns, 
the elders of the town nearest to the corpse bring a heifer and 
behead it in a riverbed, after which they pray for atonement for 
this murder. The baraita states: From where is it derived that if 
the calf was beheaded and the murderer was found thereafter," 
it is derived that one does not exempt him" from punishment? It 
is as it is stated: “And no expiation can be made for the land for 
the blood that is shed therein, but by the blood of him that shed 
it” (Numbers 35:32), from which it is inferred: And not by the 
blood of the calf. 


The Gemara asks: What about the following verse, from the conclu- 
sion of the chapter of the heifer: The verse “And so shall you put 
away the innocent blood from your midst” (Deuteronomy 21:9) 
appears to be teaching the very same halakha, that a murderer 
must be executed. Why do I need it? The Gemara answers that 
it is necessary to teach that which is taught in a baraita: From 
where is it derived that with regard to those executed by sword, 
e.g., murderers, their execution is administered from the neck, 
and nowhere else? The verse states: “And so shall you put away 
the innocent blood from your midst” (Deuteronomy 21:9), liken- 
ing all spillers of blood to the beheaded calf? brought for an 
unresolved murder. Just as there, the calf is beheaded from the 
neck, so too, murderers are beheaded from the neck. 


The Gemara asks: If so, just as there, in the case of the beheaded 
calf, it is beheaded with a cleaver [kofitz]*' and at the nape of the 
neck," here too the court executes murderers with a cleaver and 
at the nape of the neck. Rav Nahman said that Rabba bar Avuh 
said that the verse says: “And you shall love your neighbor as 
yourself” (Leviticus 19:18)," from which it is derived: Choose for 
him an agreeable death." It is prohibited to abuse a guilty person 
while executing him, and chopping offhis head with a cleaver is an 
unseemly death. The murderer is beheaded from the neck, not with 
a cleaver, and not by the other methods employed in beheading 
the calf. 


The Gemara asks with regard to the following verse: “Anything 
dedicated [herem], that may be dedicated of men, shall not be 
redeemed; he shall surely be put to death” (Leviticus 27:29), which 
is interpreted here as: Anyone sentenced to be executed shall not 
be redeemed; this appears to teach the same halakha as above, so 
why do I need it? The Gemara explains: It is necessary to teach 
that which is taught in a baraita: From where is it derived with 
regard to one taken to be executed, and one person said: His 
valuation" is upon me to donate to the Temple, that he did not 
say anything and his vow is not binding? 


The calf was beheaded and the murderer was found 
thereafter — 31107 KYA JD INN) my mp wna: Even if the 
murderer was discovered only after the calf was beheaded, he 
is executed (Rambam Sefer Nezikim, Hilkhot Rotze‘ah 10:8). 


The manner of beheading the calf - aya naw JIT: The calf 


HALAKHA 
Valuation of one taken to be executed — Prat) xx bw jaw: 
One condemned to death by a Jewish court has no valuation. 
In other words, if he or anyone else takes a vow to donate 
his valuation, the vow does not take effect, in accordance with 
the opinion of the first tanna (Rambam Sefer Hafla’a, Hilkhot 
Arakhin 3:11). 


is beheaded by cutting it with a large knife on the back of its neck 


(Rambam Sefer Nezikim, Hilkhot Rotze‘ah 9:3). 
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Itis derived as it is stated: “Anything dedicated [herem], that may 
be dedicated of men [yohoram], shall not be redeemed” (Leviti- 
cus 27:29). This verse is taken to mean that anything dedicated, 
through which a man who is condemned [yohoram] is valuated, 
shall not be redeemed, as the person in question is already consid- 
ered dead. One might think that even before his verdict is issued 
this should be so, and that one who said: The valuation of so-and- 
so on trial for murder is upon me, said nothing of consequence. 
Therefore, the verse states: “That may be dedicated of men,” imply- 
ing “of men,” but not entire men. If it is valuation of an entire man, 
one not yet sentenced to death, it is binding. If it is valuation of a 
partial man, one sentenced to death, it is not binding. 


The Gemara asks: And according to Rabbi Hananya ben Akavya, 
who said that even a person taken to his execution is valuated," 
and the vow is binding, because the money of his valuation is fixed. 
The sum of the valuation established in the Torah is not based on 
the worth of the individual; rather, there is a fixed sum determined 
by age and gender. Therefore, one may be valuated as long as he is 
alive. According to that opinion, the question remains with regard 
to this verse: “Anything dedicated,’ what does he derive from it? 


The Gemara answers: He requires it to teach that which is taught 

in a baraita: Rabbi Yishmael, son of Rabbi Yohanan ben Beroka, 
says: Because we found with regard to those executed at the 

hand of Heaven, and not through court-administered execution, 
that they give money and their sins are atoned, as it is stated: 

“The ox shall be stoned, and its owner shall also be put to death. If 
there be laid upon him a ransom then he shall give for the redemp- 
tion of his life whatsoever is laid upon him” (Exodus 21:29-30). 
One whose ox kills a person is essentially liable to receive the death 

penalty at the hand of Heaven, and pays money instead." You might 

think that even with regard to those liable to receive the death 

penalty at the hands of man it is so, and one can pay in lieu of 
execution. Therefore, the verse states: “Dedicated of men shall 

not be redeemed” (Leviticus 27:29). One who is executed by man 

cannot be redeemed with money. 


And I have derived this restriction only with regard to prohibitions 
punishable by severe penalties of death," e.g., striking one’s father, 
for which no atonement is designated in the Torah for their 
unwitting violation. However, with regard to prohibitions punish- 
able by less severe penalties of death, e.g., performing labor on 
Shabbat, for which atonement, a sin-offering, is designated in 
the Torah for their unwitting violation, from where is it derived 
that there is no payment in lieu of execution? The verse states: 
“Anything dedicated,” to include all prohibitions punishable by 
court-administered execution. 


The Gemara asks: And didn’t you incidentally learn the following 
conclusion from the verse “And you shall take no ransom for the 
life ofa murderer, who is guilty of death” (Numbers 35:31): Do not 
take money from him and exempt him from death? Why, then, 
do I require the phrase: Any herem? Rami bar Hama said: It is 
necessary, as it might enter your mind to say 


NOTES 


HALAKHA 

Payment of ransom for death at the hand of 
Heaven — ow a nay) 513: The owner of a 
forewarned ox that killed a person is liable to receive 
death at the hand of Heaven, in accordance with the 
verse “And its owner shall also be put to death” (Exo- 
dus 21:29). If he pays ransom equivalent to the value 
of the victim, he thereby gains atonement (Rambam 
Sefer Nezikim, Hilkhot Nizkei Mamon 10:4). 


Is valuated - Ja: The halakhot of valuations are detailed 
in the Torah (Leviticus 27), and an entire tractate, Arakhin, is 
devoted to it. There is a fundamental difference between one 
who vows to give the monetary worth of a particular person 
and one who vows to donate his valuation. The former is a 
vow to donate the monetary value of that person, which is 
typically determined by his worth in the slave market. In that 
regard, everyone agrees that one taken to be executed has no 
monetary value. Valuations, in contrast, are unrelated to one’s 
worth on the slave market, but are fixed sums determined by 
the age and gender of the subject. The dispute, then, is whether 


the legal status of one taken to be executed is that of a dead 
person, who has no valuation, or whether as long as he remains 
alive he can still be valuated. 


Severe penalties of death — niwan ninwa: Rashi and Tosafot 
disagree over whether a murderer is considered one whose 
punishmentis lenient or one whose punishment is severe. They 
both agree, though, that the determining factor of severity or 
leniency is whether there is atonement for unwitting trans- 
gressors. If that is the case, why doesn’t the Gemara explicitly 
distinguish between capital crimes for unwitting sinners, for 


which there is atonement, and capital crimes for which there 
is no atonement; why refer to them cryptically as severe and 
lenient? Moreover, those transgressions characterized in the 
Gemara as lenient, e.g., performing prohibited labor on Shabbat, 
are typically punishable by the more severe penalties of death, 
stoning, and burning. The Shita Mekubbetzet suggests that a 
prohibition with regard to which the Torah did not specify that 
itis punishable by karet receives a punishment from Heaven as 
well, rendering his punishment more severe than the punish- 
ment of one liable to receive karet. 
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NOTES 


When one intentionally killed him in an upward motion — 
my T ATI NI: Tosafot note that killing in an upward 

motion is considered a less severe crime than killing in a down- 
ward motion. The Rambam maintains that this is because an 

accident of this kind is unusual and it cannot be attributed 

o negligence. However, Tosafot continue, here only one 

particular aspect of the comparison is under consideration, 
whether or not atonement is available to one who commits 
his transgression. Other stringent or lenient elements are not 
aken into account. The reasoning is that if the Torah provided 

a remedy for the sin other than the prescribed punishment, it 
stands to reason that atonement for his transgression could 

be achieved through monetary payment. 


It is derived from that which the Sage of the school of 
Hizkiyya taught - x52 mpn 227 Kanma: Rashi follows his 
earlier explanation: The main point of the derivation of the 
Sage of the school of Hizkiyya is that there is no monetary 
payment for violating any prohibition whose violation is 
punishable by death when it is performed intentionally. 
According to this, clearly no special derivation is required 
with regard to one who kills in a downward motion. However, 
according to the Ramban and others, who maintain that the 
Sage of the school of Hizkiyya is teaching that one does not 
receive two punishments, the Gemara’s statement is difficult, 
as theoretically, one could be obligated to pay money and 
at the same time be exempt from any other punishment. 
The commentaries answer that according to all opinions, the 
halakha is derived from both the statement of the school of 
Hizkiyya and the derivation from the verse “And yet no harm 
follow” (Exodus 21:22). 


An eye for an eye, but not an eye and a life, etc. — nnn py 
“DWN py xy) pY: This statement of the school of Hizkiyya is 
unrelated to liability for two punishments; rather, as explained 
by Rashi, it is one of the proofs that the verse “An eye for an 
eye” is not to be interpreted literally. Were the punishment o 
one who injured another's eye to have his own eye injured, 
here is the risk that he might die as a result, meaning tha 
it was an eye and a life for an eye. The early commentaries 
herefore questioned the relevance of this source to the mat- 
er under discussion. 

Various explanations of that relevance were proposed. 
Tosafot maintain that the point is from the continuation o 
he statement of the school of Hizkiyya. Just as one does 
not punished with an eye and a life for an eye, so too, one is 
not punished with a life and an eye for a life. Others explain 
hat the principle underlying this statement of the school 
of Hizkiyya is that one does not receive two punishments 
or transgressions committed simultaneously (Rosh; Rabbi 
Aharon HaLevi; Ritva). An additional interpretation, attributed 
o one of the Tosafists, is that this is a form of juxtaposition: Just 
as with regard to the eye of the attacker, he is punished only 
with payment for one eye, so too, with regard to the eye of 
he victim, only one punishment is meted out. The Ritva cites 
Rabbeinu Menahem’s version of the text: And not an eye for 
an eye and a life, which is explained like the explanations of 
he early commentaries. 
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this principle, that one cannot pay in lieu of execution, applies 

only when one intentionally killed him in an upward motion, 

for which no atonement is designated in the Torah for its 

unwitting performance. However, with regard to one who inten- 
tionally killed him in a downward motion, for which atone- 
ment, i.e., exile, is designated in the Torah for its unwitting 
performance, say: Let us take money from him and exempt him. 
Therefore, the phrase “any herem” teaches us that even in that case 

there is no payment in lieu of execution. 


Rava said to him: That principle is derived from that which 
the Sage of the school of Hizkiyya taught," as the Sage of the 
school of Hizkiyya taught: The verse juxtaposes the cases of one 
who smites a person, and one who smites an animal (Leviticus 


24:21). 


Just as in the case of one who smites an animal, you did not 
distinguish between one who did so unwittingly and one who 
did so intentionally; between one who acted with intent and 
one who acted with no intent; between one who smites in the 
course of a downward motion and one who smites in the course 
of an upward motion; and in all those cases it is not to exempt 
him from paying money but rather to obligate him to pay 
money; so too in the case of one who smites a person: Do not 
distinguish between one who did so unwittingly and one who 
did so intentionally; between one who acted with intent and 
one who acted with no intent; between one who smites in the 
course of a downward motion and one who smites in the course 
of an upward motion; and in all those cases it is not to obligate 
him to pay money but rather to exempt him from paying money. 
Apparently, one who kills another in any manner is exempt from 
payment, and therefore no additional verse is required to derive 
that principle. 


Rather, Rami bar Hama said that the phrase “any herem” (Leviti- 
cus 27:29) is necessary, as it might enter your mind to say that 
this halakha, that one who is liable to be executed is exempt from 
payment, applies only in a case where one blinded another’s 
eye and killed him with that same blow. However, in a case 
where one blinded another's eye and killed him by means of a 
different blow, say: Let us take money from him to pay the 
damage inflicted to the eye. Therefore, the verse teaches that this 
is not the case. Rava said to him: This case of one who blinded 
another’s eye and killed him is also derived from that which 
another tanna of the school of Hizkiyya taught, as the Sage of 
the school of Hizkiyya taught that the verse states: “An eye for 
an eye” (Exodus 21:24), from which it may be inferred, but not 
an eye and a life" for an eye. When he gives his life for killing 
another while blinding him, he need not pay the worth of the 
eye as well. 


HALAKHA 


Killed him in an upward motion — aby T iay: One who 
unintentionally kills another in an upward motion is not liable 
to be exiled, as detailed in the second chapter of tractate 
Makkot (Rambam Sefer Nezikim, Hilkhot Rotze‘ah 6:13). 


Not an eye and a life - waa) py xb: One who injures another 
is not punished by having the same injury inflicted upon him; 
rather, he pays for the damage he caused. The reason is that 
inflicting an injury could cause the attacker's death. See Bava 
Kama 84a, where the Gemara derives this principle from this 
verse (Rambam Sefer Nezikim, Hilkhot Hovel 1:3). 
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Rather, after the Gemara rejected the above explanations, Rav 
Ashi said:" The phrase “any herem” is nonetheless necessary, as 
it might enter your mind to say: Since it is a novel element 
that the Torah introduced with regard to the payment of a 
fine, which is not payment for any damage caused but is a 
Torah decree, in that case, even though he is killed he pays 
the fine. Therefore, the verse teaches us that one who is executed 
is exempt from payment of the fine. The Gemara asks: And 
according to Rabba, who said that this is indeed the halakha: 
Since it is a novel element that the Torah introduced with 
regard to the payment of a fine, even though he is killed he 
pays the fine, what does he do with this phrase: “Any herem”? 
The Gemara answers: Rabba holds with regard to this matter 
in accordance with the opinion of the first tanna, who dis- 
agrees with Rabbi Hananya ben Akavya and explains that the 
phrase “Any herem” teaches that the vow one takes to donate the 
valuation of one being taken to his execution is not binding. 


MI SHNA With regard to a young woman who 


was betrothed and divorced,“ and then 
raped, Rabbi Yosei HaGelili says: She does not receive pay- 
ment of a fine for her rape. Rabbi Akiva says: She receives 
payment ofa fine for her rape and her fine is paid to herself, not 
her father, as since she was betrothed and divorced she is no 
longer subject to her father’s authority. 


G E M ARA What is the rationale for the opinion of 

Rabbi Yosei HaGelili? It is as the verse 
states: “Ifa man finds a young woman who is a virgin who was 
not betrothed” (Deuteronomy 22:28), from which it may be 
inferred: If she was betrothed she does not have a fine for rape. 
The Gemaraasks: And how does Rabbi Akiva explain this verse? 
The Gemara answers that the verse states: Ifit is a young woman 
who was not betrothed, the fine is paid to her father, from 
which it may be inferred: If she was betrothed, the fine is paid 
to the betrothed woman herself. 


The Gemara asks: But if that is so, that the inference from the 
verse is that the fine is levied on one who rapes a young woman 
and not on one who rapes a grown woman," so too, there is 
the halakha in the latter case that the fine is paid to the grown 
woman herself. Similarly, with regard to the inference that the 
fine is levied on one who rapes a virgin and not on one who 
rapes a non-virgin, so too, there is the halakha that in the latter 
case the fine is paid to the non-virgin herself. A distinction of 
that kind has never been encountered. Rather, with regard to a 
grown woman and a non-virgin, the rapist is completely exempt 
from paying the fine; here too, with regard to a betrothed 
woman, the rapist is completely exempt from paying the fine. 


The Gemara answers: Rabbi Akiva could have said to you that 
this verse: “Who was not betrothed,” is required by him to 
teach another halakha that is taught in a different baraita. “Who 
was not betrothed” (Deuteronomy 22:28) comes to exclude a 
young woman who was betrothed and divorced and establish 
that she does not receive payment of a fine for her rape; this is 
the statement of Rabbi Yosei HaGelili. Rabbi Akiva says: She 
receives payment of a fine for her rape, and her fine goes to 
her father, contrary to the ruling attributed to Rabbi Akiva 
in the mishna. And ostensibly, no verse is required to derive 
this halakha, as logic dictates that it is so: Since her father is 
entitled to the money of her betrothal" if she is betrothed 
before she becomes a grown woman, and likewise her father is 
entitled to the money of her fine; just as the money of her 
subsequent betrothal as a young woman, even though she was 
betrothed and divorced, is paid to her father," so too, the 
money of her fine, although she was betrothed and divorced, 
is paid to her father. 


NOTES 

Rather, Rav Ashi said, etc. — ^30% 1112X NYX: If, 
as Rav Ashi claims, the phrase “Any herem” refers to 
the case of one who is liable to be executed and to 
pay a fine, it should have been cited as proof in the 
mishna, which deals with the fine of a rapist. Why 
did the mishna cite proof from the verse “And yet no 
harm follow”? One answer is that the mishna estab- 
lished a principle that one is exempt from payment, 
even payment of a fine, for a transgression punish- 
able by death, and the tanna did not cite all relevant 
verses. Alternatively, since there is proof for the basic 
halakha from the verse that he cited, the tanna did 
not cite the verse that refers to that particular detail 
(Rabbi Aharon HaLevi; Ritva). 


Who was betrothed and divorced - ADIKnIw 
nwan: The same halakha applies if she was 
betrothed and widowed. Rabbi Yosei HaGelili does 
not agree with Rabbi Akiva even in that case, but 
consistently maintains that a young woman who 
was once betrothed is not entitled to the fine (Shita 
Mekubbetzet). 


A young woman and not a grown woman, etc. — 
nanyi x) mya: Rashi notes that since there is no 
source that requires payment of a fine to a grown 
woman or a non-virgin, even Rabbi Akiva agrees 
with this halakha. He does not, however, explain 
why Rabbi Akiva agrees with this halakha. One 
approach is that since ultimately there is a verbal 
analogy between the seduced and raped woman, 
the words “young woman” and “virgin” that appear 
in both passages come to emphasize that only a 
young woman who is a virgin is entitled to the fine 
(see Or Same'ah). 


Since her father is entitled to the money of her 
betrothal - pwryp p22 oar PI% bit: This 
is problematic, as there is a distinction between a 
ather's right to the money received for his daughter's 
betrothal and his right to her fine if she is raped. In 
he case of betrothal, he has the right to betroth her 
o the man of his choice, but he does not have the 
right to give her to a man for intercourse outside 
he context of marriage. Why, then, does he receive 
he money paid as a fine for her rape? One answer 
is that Rabbi Akiva maintains that the father’s right 
o the money received for his daughter's betrothal is 
based on a source other than his discretionary rights 
with regard to her betrothal, and therefore just as 
he money of her betrothal goes to her father, so 
does her fine. As the Meiri stated, betrothal does not 
release a daughter from her father’s authority (see 
Shita Mekubbetzet). 


HALAKHA 


A young woman who was betrothed and 
divorced - MEANN TPN TWI: The fine of one 
who raped or seduced a girl who was betrothed and 
divorced is paid to her, as the halakha is in accor- 
dance with the opinion of Rabbi Akiva in disputes 
with an individual tanna (Rif; Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 2:16). 


The money of her betrothal is paid to her father — 
mad pwn Wa: With regard to a daughter who 
was betrothed and divorced or widowed, as long 
as she remains a young woman, the money of any 
subsequent betrothal belongs to her father (Ram- 
bam Sefer Nashim, Hilkhot Ishut 3:11; Shulhan Arukh, 
Even HaEzer 37:1). 
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If so, and the halakha can be logically inferred, why does the verse 
state: “Who was not betrothed”? This verse is free, as it is super- 
fluous in its own context, and it is written to liken another case 
to it, and to derive from it a verbal analogy: It is stated here with 
regard to a woman who was raped: “Who was not betrothed,” 
and it is stated below: “And if a man seduce a virgin who was 
not betrothed” (Exodus 22:15). Just as here, with regard to rape, 
the Torah specifies that the payment is fifty silver pieces (Deuter- 
onomy 22:29), so too below, with regard to seduction, the pay- 
ment is fifty. And just as below, with regard to seduction, the 
payment is in shekels, as it is written: “He shall weigh [yishkol] 
money” (Exodus 22:16), so too here, the payment is in shekels. 


The Gemara asks: And Rabbi Akiva, what did you see that led 
you to utilize the phrase: “Who was not betrothed” for a verbal 
analogy, and the term “virgin” to exclude a non-virgin from 
the fine? 


Say to the contrary; the term “virgin,” written with regard to both 

rape and seduction, is to derive a verbal analogy," and not to 

exclude a non-virgin, and the phrase “Who was not betrothed” 
will be interpreted as Rabbi Yosei HaGelili interpreted it, to 

exclude a young woman who was betrothed and divorced. 


The Gemara answers: It stands to reason that the phrase “Who 

was not betrothed” is utilized to derive a verbal analogy, and not 

to exclude one who was betrothed and divorced, as even after the 

divorce I can still read the phrase “A young woman who is a 

virgin” as applying to her. The Gemara asks: On the contrary, 
utilize the term virgin to derive a verbal analogy, as even if she is 

not a virgin, I can still read the phrase “Who was not betrothed” 
as applying to her. The Gemara answers: It stands to reason that 

the term “virgin” excludes a non-virgin, and the phrase “Who was 

not betrothed” is utilized to derive a verbal analogy, as this woman 

who engaged in relations, her body changed," and that woman 

who was betrothed and divorced, her body did not change, and 

therefore her status with regard to the fine should similarly not 

change. 


The Gemara asks: And from where does Rabbi Yosei HaGelili 
derive this conclusion with regard to the amount of the payment 
for seduction and the type of money used in the payment for rape? 
The Gemara responds: He derives it from that which was taught 
in a baraita that it is written with regard to seduction: “He shall 
weigh money like the dowry of the virgins” (Exodus 22:16), 
from which it is derived that this fine for seduction will be like 
the dowry paid to the virgins elsewhere for rape, fifty silver coins, 
and the dowry paid to the virgins for rape will be like this fine 
for seduction in shekels. 


NOTES 


Say virgin is to derive a verbal analogy — mond mana NOX 
mw: There is a fundamental difficulty, as this question runs 
counter to one of the basic principles of verbal analogy, i.e., 
one may not derive a verbal analogy on his own; only those 
he has received as a tradition from his teachers are valid. All 
verbal analogies are based on ancient tradition, like a halakha 
transmitted to Moses from Sinai. Yet here, and in several other 
places, there appears to be no established tradition. The early 
commentaries suggest several answers. One approach (Ritva) 
is that there was a tradition linking two verses by verbal anal- 


ogy, but it was not clear which particular words served as 
the basis of the analogy (see Josafot). Others maintain that 
the terms in the analogy were also part of the tradition, but 
the meaning of the analogy was not always clear (see Shita 
Mekubbetzet). 


This woman, her body changed - 7513 "aAw Xx KA: This 
change is obvious in the case of a non-virgin. With regard to a 
grown woman, some commentaries explain that her body is 
also considered to have undergone changes over time, affect- 
ing her status as a virgin (see Shita Mekubbetzet). 
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§ The Gemara comments: It is difficult as there is a contradiction 
between one statement of Rabbi Akiva and another statement of 
Rabbi Akiva." In the mishna he ruled that the fine for the rape of 
a young woman who was betrothed and divorced is paid to the 
woman, and in the baraita he ruled that it is paid to her father. The 
Gemara answers: These are conflicting traditions of two tanna’im 
in accordance with the opinion of Rabbi Akiva. 


The Gemara observes: Granted, the statement of Rabbi Akiva of 
the mishna is reasonable, as a verbal analogy does not come 
and divert the verse from its plain meaning entirely. The plain 
meaning of the phrase: “Who was not betrothed” is that there is 
a difference between a young woman who was betrothed, who 
receives payment of the fine, and one who was not, whose father 
receives payment of the fine. However, according to Rabbi Akiva 
of the baraita, does a verbal analogy come and divert the verse 
from its plain meaning entirely," and teach that there is no differ- 
ence at all between a young woman who was betrothed and one 
who was not? 


Rav Nahman bar Yitzhak said: Interpret the verse as: Who is not 

betrothed." It does not mean that the young woman was not 

betrothed in the past, rather, that she is not currently betrothed. 
The Gemara asks: There is no need for a verse to derive that the 

rapist is exempt from paying a fine if the young woman is betrothed, 
as the rape of a betrothed young woman is punishable by stoning, 
and the rapist is certainly exempt from paying the fine. The Gemara 

answers: As it might enter your mind to say: Since it is a novel 

element that the Torah introduced with regard to the payment 
ofa fine, even though he is killed he pays the fine. Therefore, the 

verse teaches us that one who is executed is exempt from payment 
of the fine. 


The Gemara asks: And according to Rabba, who said that this is 
indeed the halakha: Since it is a novel element that the Torah 
introduced with regard to the payment of a fine, even though he 
is killed he pays the fine, what is there to say? What is derived 
from the verse that says that there is no fine if the young woman is 
betrothed? The Gemara answers: Rabba holds in accordance with 
the opinion of Rabbi Akiva of the mishna, who interpreted the 
verse as it is written, meaning that it is referring to one who was 
betrothed and divorced. 


The Sages taught: With regard to a young woman who was raped, 
to whom is her fine paid? It is paid to her father; and some 
say: It is paid to her. The Gemara asks: To her? Why? The verse 
explicitly states that the fine is paid to her father. Rav Hisda said: 
Here we are dealing with a young woman who was betrothed 
and divorced, and these tanna’‘im in the baraita disagree in the 
dispute between Rabbi Akiva of the mishna and Rabbi Akiva 
of the baraita, with regard to whom the rapist pays the fine in 
that case. 


NOTES 


It is difficult as there is a contradiction between one state- 
ment of Rabbi Akiva and another statement of Rabbi Akiva - 
RDP TIN KD PY ATT Kp: Why did the Gemara postpone 
raising this contradiction instead of raising it immediately, espe- 
cially as it provides no novel resolution but merely affirms that 
hese are two opinions? In the Shita Mekubbetzet it is explained 
hat since the Gemara elaborates on and provides a source for 
Rabbi Akiva’s opinion, it was necessary to cite the baraita in order 
o explain his reasoning, which appears contrary to the verses. 
As the baraita includes a detailed explanation, the Gemara can- 
not be dismissed as corrupted and thereby rejected in favor of 
he mishna (Shita Mekubbetzet). 


Divert the verse from its plain meaning entirely - xp51 
inet) Powa: Even though the ideal verbal analogy is free, i.e., 
he words that serve as the basis of the analogy are superfluous 


in their context, the meaning of these words cannot be entirely 
disregarded just because they were written primarily for the 
verbal analogy. Tosafot note that there are other cases where 
this is more problematic, as here it is merely the inference of the 
verse, that a young woman who was betrothed and divorced 
does not receive the fine, that runs counter to the halakhic con- 
clusion. In other places, the verbal analogy appears to subver 
the meaning of the verse entirely (see Shita Mekubbetzet). 


Interpret the verse as: Who is not betrothed — x We WAP 
MN: This does not require adapting the letters or vowels o 
this word, Rather, the expression “not betrothed” should not be 
understood in the past tense: Who was not betrothed; rather i 
is a kind of present participle: One who is not betrothed. This 
is a common usage in the Bible, particularly in the language o 
the prophets (Ritva; Rabbeinu Crescas Vidal). 
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If one had intercourse with a young woman, and she died - 
nna why xa: If the young woman died before the rapist or 
seducer stood trial, he is exempt from the fine. The halakha 

is in accordance with the opinion of Abaye, as his conclusion 

is not rejected due to Rava's dilemma (Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 115 and the Kesef Mishna there; Tur, Even 

HaEzer 177). 
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§ Abaye said: If one had intercourse with a young woman, and 
she died" before he was sentenced, he is exempt from paying the 
fine, as it is stated: “And the man who lay with her shall give to 
the father of the young woman” (Deuteronomy 22:29), from 
which it is inferred, and not to the father of a dead girl." The 
Gemara comments: This matter that was obvious to Abaye was 
raised as a dilemma to Rava." 


As Rava raised a dilemma: Is there achievement of grown- 
woman status in the grave or is there not achievement of 
grown-woman status in the grave?’ The halakha is that if a 
young woman is raped and the rapist did not pay the fine until she 
became a grown woman, the rapist pays the fine to her and not to 
her father. Rava’s dilemma is in a case where a young woman dies 
and her rapist was convicted only after the time elapsed that were 
she alive she would have reached grown-woman status. Is there 
achievement of grown-woman status in the grave, and therefore 
she is entitled to the fine and it is the property of her son" as his 
mother’s heir? Or perhaps there is no achievement of grown- 
woman status in the grave, and the fine is the property of her 
father, as she was a young woman when she died. 


NOTES 


And not to the father of a dead girl - Ana vay xb: The 
early commentaries point out that the Gemara does not 
interpret the term young woman consistently. Sometimes 
it interprets a young woman as referring to one who was a 
young woman, even though she is already a grown woman. 
Tosafot, the Rosh, and others explain that it would have been 
sufficient for it to have been written in the verse: And he gives 
to her father. The use of the phrase “To the father of the young 
woman" indicates that she remains a young woman at the 
time of the rapist’s conviction. The Penei Yehoshua asks: Wasn't 
it necessary to write: “To the father of the young woman” to 
exclude the father of a grown woman? Conceivably, both 
conclusions may be derived as they emanate from the same 
principle: The time that determines the father’s right to the 
payment is when the rapist is convicted. If his daughter's status 
then is no longer what it was at the time of the rape, he forfeits 
that right. 


Raised as a dilemma to Rava - xa mb xwa: Rashi 
explains later that Rava's dilemma exists neither according to 
he first version nor according to the second version of Rava's 
eaching, as in both versions he clearly maintains that death 
does not release the rapist from the obligation to pay the fine. 
Rather, the dilemma raised is according to Mar bar Rav Ashi's 
explanation of Rava's statement. 


s there achievement of grown-woman status in the grave — 
3372 33. w: There are different aspects to the definition of the 
daughter as a grown woman, both in terms of the changes 
o her body and in terms of her legal status. The dilemma of 
whether there is achievement of grown-woman status in the 
grave is not in terms of her physical state but in terms of her 
egal status. More specifically, it is with regard to the fact that 
a grown woman is entirely removed from her father's author- 
ity. The problem stems from the fact that a young woman is 
ransformed into a grown woman six months after puberty, 
which is the time at which she becomes a young woman. The 
dilemma is as follows: Is the daughter's exit from her father’s 
authority dependent on her development during those six 
months, which would lead to the conclusion that there is 
no achievement of grown-woman status in the grave; or is it 
merely dependent on the passage of time, and once the six 
months pass she is no longer subject to her father’s authority, 
leading to the conclusion that there is achievement of grown- 
woman status in the grave (Birkat Avraham)? 


It is the property of her son — 7 7231: The Meiri notes that 
this son must have been born out of wedlock, as had the 
daughter been married, her marriage itself would have fully 
removed her from her father's authority, leaving him with no 
rights over her. 

Many early commentaries question the matter of the son 
inheriting his mother's fine, as it appears to contradict the 
principle that one does not bequeath a fine to his heirs, as 
stated at the start of the next chapter. Josafot discuss this 
issue at length and provide various resolutions. One approach, 
attributed to Rabbeinu Yitzhak, and cited by the Ritva and 
other early commentaries, is that the principle that one does 
not bequeath a fine to his heirs refers only to a fine that is 
not his by right, but which he receives due to actions done 
o others. Consequently, a father’s right to the fine paid by 
he man who raped his daughter is not inherited by his sons. 
However, since the rape victim is herself entitled to the fine, 
she does bequeath it to her heirs. Tosafot explain that the 
discussion here is with regard to payments accompanying the 
fine, e.g, compensation for humiliation and degradation, and 
not the fine itself. These are standard monetary payments and 
herefore are bequeathed to others. 

Rabbi Aharon HaLevi states, in the name of Rabbi Zerahya 
HaLevi, that this statement in the Gemara is according to 
Rabbi Shimon’s opinion that if she became a grown woman 
after the trial she receives the fine herself. Here too, she died 
after the trial but before she became a grown-woman. The 
dilemma then is whether she is considered to have achieved 
grown woman status in the grave, and therefore the money 
is transferred to her heirs, or perhaps she did not achieve that 
status, and the money remains her father’s. The Rashba rejects 
this approach. A different interpretation is suggested by the 
Ramban. He contends that the statement: It is her son’s, does 
not mean literally that it belongs to her son, as a fine cannot 
be bequeathed. Instead, it means that if there is achievement 
of grown-woman status in the grave the father no longer has 
rights to it, as she would have received it, which would have 
afforded her the theoretical right to give it away or bequeath 
it. The Ra'avad suggests simply that initially, Rava maintained 
that a person can bequeath his rights to a fine, and the Gemara 
could have responded by challenging that assumption. 
However, the Gemara cited better reasons for rejecting the 
dilemma. Many early commentaries, including the Ramban 
and the Rashba, believe that the Ra‘avad’s answer is the most 
suitable in the context of the discussion in the Gemara. 
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Rava’s dilemma is based on the assumption that a rape victim is 
able to conceive before she is a grown woman. The Gemara asks: 
And can a minor conceive? But didn’t Rav Beivai teach a baraita 
before Rav Nahman: It is permitted for three women to engage 
in relations with a contraceptive resorbent." These are they: A 
minor, and a pregnant woman, and a nursing woman. The baraita 
elaborates: A minor may do so lest she conceive and die;™’ a 
pregnant woman, lest her existing fetus be crushed? by another 
fetus and assume the shape of a sandal fish? if she conceives a 
second time; and a nursing woman, lest she conceive, causing her 
milk to spoil, which will lead her to wean her son prematurely, 
endangering his health. 


And the baraita further states: What is a minor girl?’ A minor 
girl is a girl from eleven years and one day old until twelve 
years and one day old. If she was less than that age or more than 
that age, she proceeds and engages in relations in her usual man- 
ner; this is the statement of Rabbi Meir. And the Rabbis say: 
Both this woman and that woman, i.e., in the cases of all these 
women, she proceeds and engages in relations in her usual 
manner, and from Heaven they will have mercy and prevent any 
mishap, due to the fact that it is stated: “The Lord preserves 
the simple” (Psalms 116:6). Apparently, a minor is unable to 
conceive. 


And if you say that she conceived when she was a young woman, 
twelve years old, and gave birth when she was a young woman, 
and died before she reached the status of a grown woman, can a 
woman give birth in six months after conception? But didn’t 
Shmuel say: There are only six months between becoming a 
young woman and becoming a grown woman?" And if you say 
that Shmuel is saying that it is less than six months that there is 
not transition from young woman to grown woman status; how- 
ever, more than six months there is transition, as different women 
develop differently, and therefore she could conceive and give 
birth while she is a young woman, that is not so, as Shmuel said: 
Only, indicating that the period is neither less nor more than 
six months. 


NOTES 


It is permitted for three women to engage in relations with 

a contraceptive resorbent, etc. — ^3) Jina waw mw) wow: 

The early commentaries disagree over the meaning of this state- 
ment. Some explain that she inserts the material to cover the 
entrance of her uterus before engaging in relations, while others 
maintain that she uses it after intercourse to absorb the semen 

(see Tosafot). The precise nature of this halakha is also a matter 
of dispute among the early commentaries. Rashi maintains that 
only these three types of women may engage in relations with 

this resorbent, and it is prohibited for others to do so. However, 
many other early commentaries, among them Rabbeinu Tam, 
contend that the Sages were advising or even requiring these 
three women to use the resorbent due to the danger involved. 


Lest she conceive and die - nap sayna saw: The Gemara's 
question is clear according to this version of the text, as the 
indication is that a minor who conceived cannot survive the 
ordeal of childbirth, and certainly her child will not live. How- 
ever, according to the variant reading in Yevamot (12b): Lest she 
conceive and lest she die, apparently it is possible for her to 
conceive and give birth. The Ramban and his students maintain 
that this version is according to the opinion that children are an 
indication of grown-woran status, suggesting that she was 
a grown woman when she conceived, even though both in 


terms of age and in terms of physical development there was 
no indication of puberty. 


What is a minor girl — maap iog: The meaning is: Whose legal 
status is that of a minor in terms of this halakha? In principle, as 
long as she has yet to develop the requisite physical indicators, 
she is still classified as a minor. Here, however, a special definition 
is necessary, as even Rabbi Meir concedes that under a certain 
age, there is no concern that a minor might conceive. 


The Lord preserves the simple — ‘7 wras wiw: Many com- 
mentaries question this attitude: In a life-threatening situation, 
how can one say that from Heaven they will have mercy, and 
rely on the notion that the Lord preserves the simple, when the 
Torah commands that one must avoid all dangers and violate 
virtually all prohibitions in order to avoid endangering one’s life 
(see Avoda Zara 18a)? One opinion is that the Gemara employs 
this approach only with regard to people conducting them- 
selves in a conventional manner and according to the standard 
mode of conduct. The assumption is that God protects them, 
as the fact is that most people are not harmed (Kovetz Shiurim). 
Alternatively, the Gemara employs this approach only in a case 
where this potential danger affects only a minority of cases, 
and people need not take special precautions to avoid unlikely 
occurrences, 


BACKGROUND 

Lest she conceive and die - mam sayna Kaw: A minor 
girl, who has not yet reached puberty, cannot conceive. 
However, the age of puberty is not uniform but is heav- 
ily influenced by genetics and nutrition. There are docu- 
mented cases of young girls who have indeed conceived 
and given birth. Regardless, the younger the girl is when 
she conceives, the greater the danger posed by the preg- 
nancy. Presumably, due to the narrowness of the pelvis of 
a young girl, she would not survive delivery of her child. 


Lest her existing fetus be crushed, etc. — *a1y...xaw: 
In the case of twins or simultaneous pregnancies, which 
are possible albeit infrequent, one of the fetuses occasion- 
ally develops more quickly and thereby severely reduces 
the blood supply to the other fetus. In these situations 
the undernourished fetus does not develop properly but 
remains a fleshy mass adjoined to the placenta, similar in 
shape to the sandal fish. 


Sandal fish - Yayo: This fish is referred to today as the spe- 
cies sole, a group of flatfish, a name derived from the Latin 
solea, referring to both the fish and the sole of a shoe. The 
common sole, Solea solea, possesses an interesting feature: 
Both of its eyes are on the right side of its body. 


Sandal fish 


HALAKHA 

There are only six months between becoming a young 
woman and becoming a grown woman - mW pa p 
DIN wy xx mab: A minor who develops the signs 
of puberty, two pubic hairs, becomes a young woman. 
Precisely six months later she becomes a grown woman, 
as per the statement of Shmuel (Rambam Sefer Nashim, 
Hilkhot Ishut 2:2; Shulhan Arukh, Even HaEzer 234:1, and in 
the comment of Rema). 
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HALAKHA 

If he forcibly had intercourse with a young woman 
and she was later betrothed - 7DIKN why xa: If 
a girl who was raped or seduced was later betrothed 
to another, her fine and the other payments belong 
to her father, as betrothal does not release her from 
her father's authority (Rambam Sefer Nashim, Hilkhot 
Navara Betula 2:16; Tur, Even HaEzer 177). 


If he forcibly had intercourse with her and she later 
married - NKW pw xa: If one who seduced or 
raped a young woman did not pay the fine and the 
accompanying payments until she became a grown 
woman or married, the fine and the other payments 
are paid to her (Rambam Sefer Nashim, Hilkhot Na‘ara 
Betula 2:15). 


A betrothed young woman with regard to the nul- 
lification of vows — D'IN NAT ATT mwa: The 
vows of a betrothed young woman may be nullified 
only if they are annulled by both the father and the 
husband. If only one of them annulled her vow, it 
remains intact, as stated in the mishna in Nedarim 
cited in the Gemara (Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 11:9; Shulhan Arukh, Yoreh De’a 374:5). 
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Rather, Rava’s dilemma is unrelated to whether or not her son 
inherits the fine payment. This is his dilemma: Is there achieve- 
ment of grown-woman status in the grave and therefore the right 
of the father to receive payment of the fine lapsed; and since there 

is no one claiming the payment, the rapist need not pay? Or per- 
haps there is no achievement of grown-woman status in the grave, 
and the right of the father did not lapse. Mar bar Rav Ashi raised 

the dilemma in this manner: Does death effect grown-woman 

status" or does it not effect grown-woman status? No resolution 
was found for this dilemma, and the Gemara concludes that the 

dilemma stands unresolved. 


On a similar note, Rava inquired of Abaye: If he forcibly had 
intercourse with a young woman and she was later betrothed,"" 
what is the halakha? Abaye said to him: Is it written: And he shall 
give to the father of the young woman who is not betrothed? 
Actually it is written: “If a man finds a young woman... who was 
not betrothed” (Deuteronomy 22:28), which indicates that the 
determining factor is whether she was betrothed before the rape 
and not whether she is engaged at the moment of payment. Rava 
asked him: And according to your reasoning, that which was 
taught in a baraita: If he forcibly had intercourse with a young 
woman and she later married," the fine is paid to her, not to her 
father. There too, ask: Is it written: And he shall give to the father 
of the young woman who is not married? Even though the verse 
does not address the moment of payment, if she married the fine 
is paid to her. 


Abaye retorted: How can these cases be compared? There, in 
the case of marriage, there is reason to diverge from the plain 
meaning of the verse, as grown-woman status removes her from 
the authority of the father and marriage removes her from the 
authority of the father. Just as with regard to grown-woman 
status, if he forcibly had intercourse with her and she became a 
grown woman, the fine is paid to her, as it is written: “And he shall 
give to the father of the young woman” (Deuteronomy 22:29); so 
too, with regard to marriage, if he forcibly had intercourse with 
her and she later married," the fine is paid to her. However, with 
regard to betrothal, does it remove" her from the authority of the 
father entirely? Didn’t we learn in a mishna (Nedarim 66b): With 
regard to a betrothed young woman, her father and her husband 
together nullify her vows?" Apparently, betrothal does not remove 
her entirely from her father’s authority, and therefore, the halakha 
with regard to betrothal cannot be derived from the halakha with 
regard to grown-woman status. Therefore, Rava’s question is not 
difficult. 


NOTES 


KETUBOT ` PEREK III : 39A ` 09913 p9 


Does death effect grown-woman status — naa Awiy AN: It 
is clear from Rashi and other commentaries that the question is 
not whether death always effects grown-woman status, or even 
whether she is considered a grown woman in the grave. Rather, 
this statement should be read in the negative: Does the father 
forfeit his right to the fine when she dies just as he would if she 
became a grown woman? The later commentaries add that the 
difference between these two interpretations is that if she actually 
were to achieve grown-woman status in the grave, her creditors 
could collect the debt from the fine. 


If he forcibly had intercourse with a young woman and she was 
later betrothed - ADIKNnN why xa: The commentaries explain 
that this is not a question according to the opinions of Rabbi Yosei 
HaGelili or Rabbi Akiva cited in the baraita, but only according to 
the opinion of Rabbi Akiva of the mishna, who maintains that a 
betrothed woman is entitled to payment of a fine that is paid 
directly to her. Others maintain that Rava posed this question 


according to Abaye's opinion that the decisive time for determin- 
ing payment of a fine is when the rapist stands trial: Does her 
change in status mean that she herself receives the payment? 


If he forcibly had intercourse with a young woman and she 
later married — NKW) why xa: In the Jerusalem Talmud, the 
ruling is that even if she later married, the fine belongs to her 
father. According to the discussion in the Talmud there, since she 
was raped while still under her father’s authority, the payment is 
to the father, even if she left his authority entirely in the interim. 


Betrothal, does it remove, etc. — 13197519 XP "12 powy: The Ritva 
writes that the Gemara sought to cite a proof for this claim from 
the halakhot of vows, as it is clear that with regard to monetary 
matters, betrothal does not release her from her father’s authority. 
The suggestion is that since payment of the fine is a Torah decree, 
it should be viewed as a unique halakha rather than a standard 
monetary obligation, and therefore the father could lose the right 
to this money upon her betrothal. 
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MI S H N A The seducer gives the father of his victim 


three things, and the rapist gives the father 
four.” The mishna specifies: The seducer gives the father pay- 
ments for humiliation, degradation, and the fine. A rapist adds 
an addition to his payments, as he also gives payment for the 
pain. What are the differences between the halakha of a rapist 
and that of a seducer? The rapist gives payment for the pain, 
and the seducer does not give payment for the pain. The rapist 
gives payment immediately," and the seducer does not pay those 
payments immediately but only when he releases her. The rapist 
drinks from his vessel [atzitzo],®"" i.e., marries the woman 
he raped, perforce, and the seducer, if he wishes to release her, 
he releases her. 


The mishna clarifies: How does the rapist drink from his vessel? 
Even if the woman he raped is lame, even if she is blind, and even 
if she is afflicted with boils, he is obligated to marry her and may 
not divorce her. However, if a matter of licentiousness is found 
in her," e.g., if she committed adultery, or if she is unfit to enter 
the Jewish people, e.g., if she is a mamzeret, he is not permitted 
to sustain her’ as his wife, as it is stated: “And to him she shall 
be as a wife” (Deuteronomy 22:29), from which it is inferred that 
she must be a woman whois legally suitable for him. 


C E M A RA The mishna taught that a rapist pays for the 


pain that he caused. The Gemara asks: For 
what pain" is he obligated to pay? Shmuel’s father said: It is for 
the pain that he caused when he slammed her onto the ground 
while raping her. Rabbi Zeira strongly objects to this: But if what 
you say is so, if he slammed her onto silk, so too is the halakha 
that he is exempt from payment for pain? And if you say indeed 
that it is so, but isn’t it taught in a baraita that Rabbi Shimon ben 
Yehuda says in the name of Rabbi Shimon: A rapist does not pay 
for the pain due to the fact 


HALAKHA 


The seducer gives three things and the rapist four - Apa2 
TYIN DINT ODT nyw mi2: One who seduces a virgin must 
pay the fine, “andthe payments for humiliation and degradation. 
The rapist pays these and must compensate her for her pain as 
well (Rambam Sefer Nashim, Hilkhot Na‘ara Betula 2:7; Shulhan 
Arukh, Even HaEzer 177:1). 


The rapist gives payment immediately — 7 mi3 Dai: The 
rapist must pay the four indemnities for which he is liable imme- 
diately, and then marry the young woman. In contrast, the 
seducer pays the fine only if he opts not to take her as a wife 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 2:7). 


Drinks from his vessel — ix*¥¥a nniw: This refers to a rudimen- 
ary earthenware vessel, fit only for potted plants (Rambam’s 
Commentary on the Mishna) or other base uses, such as sewage 
and the like (Talmidei Rabbeinu Yona; see Shita Mekubbetzet). In 
short, this is not a vessel used for drinking and was chosen by 
he tanna for that very reason. Since this man chose to drink 
rom a lowly vessel, he must continue to do so. 

The Maharik writes that the halakha that a rapist must marry 
his victim serves to protect the daughters of Israel, so that pow- 
erful men will not abuse them. The Radbaz therefore states that 
his should not be viewed as a penalty but as a positive mitzva. 
Consequently, even if there were no witnesses and he admits 
o the rape and is thereby exempted from paying the fine, he is 
obligated to marry her. As explained above, the reason is that 
he drinks from his vessel. Once he raped her, he can no longer 
claim that he does not desire her. 


NOTES 


Drinks from his vessel — §y»¥¥a ANW: A man who rapes a virgin 
is obligated to marry her if she and her father consent. He must 
do so even if she is lame or blind, and he may never divorce her 
against her wishes (Rambam Sefer Nashim, Hilkhot Naara Betula 
1:3; Shulhan Arukh, Even HaEzer 177:3). 


If a matter of licentiousness is found in her — 137 713 X¥10 
mw: If his rape victim was forbidden to him, even ifthe prohibi- 
tion is by rabbinic law, he is not permitted to marry. Similarly, 
if he married her and she acted in a licentious manner, he is 
required to divorce her (Rambam Sefer Nashim, Hilkhot Na‘ara 
Betula 1:5; Shulhan Arukh, Even HaEzer 177:4). 


He is not permitted to sustain her — agp NWT IK: The 
tanna uses this expression in order to include both cases: 

That of a rapist who married her and later found her behaving 
in a licentious manner, necessitating their divorce; and one 
who cannot marry her in the first place because she is pro- 
hibited to him. Instead of saying that he divorces her or he 
may not marry her, the tanna states: He may not sustain her 
(Rashba). 


For what pain — »x127 Wy: Tosafot ask a simple question: Were 
the Sages unaware that the first time a virgin engages in inter- 
course it is painful? That seems to be indicated by their question. 
Tosafot and other early commentaries answer that it is clear 
that this tanna does not consider the pain of the tearing of the 
hymen sufficient to render one liable for payment, as otherwise 
a seducer would also be deemed liable. 


BACKGROUND 

Vessel [atzitz] - y*¥¥: The descriptions of the sources indi- 
cate that the reference is to a ceramic or wooden vessel, 
usually unfinished or not completely fired in the kiln. This 
type of vessel was used for tasks that required a simple 
receptacle, but not one with exacting craftsmanship. An 
atzitz was often used for potted plants or as a chamber pot. 
Sometimes it was crafted from the bottom of a broken jug. 


LANGUAGE 


Vessel [atzitz] - y»x¥: Similar to the Arabic javel, ‘asis, 
which has the same meaning. 
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BACKGROUND 


Pain - 1x: Pain experienced during sexual intercourse 
might be the result of a lack of lubrication or due to 
vaginal muscle contractions. Typically, if a woman will- 
ingly engages in intercourse, those two problems do 
not exist, or at least are greatly mitigated. However, a 
woman who is raped does not want intercourse and does 
not cooperate in performance of the act, and therefore 
she could very well experience intense pain that could 
lead to actual injury. The same applies to a minor girl, as 
described in Tosafot. In contrast, the pain experienced by 
the breaking of the hymen is not as intense and, as the 
Gemara describes, is nothing more than a light wound 
in a sensitive area. 
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that she will ultimately suffer" the same pain during intercourse 
when under the authority ofher husband? They said to him: One 
who has intercourse against her will is not comparable to one 
who has intercourse willingly. Apparently, the pain associated with 
rape is a direct result of the forced intercourse and not of some 
associated cause.® Rather, Rav Nahman said that Rabba bar Avuh 
said: It refers to the pain of spreading her legs during intercourse. 
And likewise, the verse says: “And you opened your legs to every 
passerby” (Ezekiel 16:25). 


The Gemara asks: If so, a seduced woman should also" be obligated 
to make that payment as well. Rav Nahman said that Rabba bar 
Avuh stated a parable: To what can this matter of a seducer be 
compared? It can be compared to a person who said to another: 
Tear my silk" and be exempt from payment. Since she engaged in 
relations of her own volition, she certainly absolved him of payment 
for the pain. The Gemara asks: Tear my silk? It is not her silk, and 
therefore she may not waive payment for damage to it; it is the silk 
of her father, as the fine and the other payments are paid to him. 
Rather, Rav Nahman said" that Rabba bar Avuh said that the 
clever women among them say" that a seduced woman has no 
pain during intercourse, as she is a willing participant. 


NOTES 


That she will ultimately suffer, etc. - 15) woy 7aipw: In the 
Jerusalem Talmud this is deemed comparable to removing the 
wart from someone who was planning on doing so anyway. 
She cannot demand compensation as she would have experi- 
enced the pain of her loss of virginity at some point. The Rabbis 
respond that although the act itself would have been performed 
eventually, her suffering is greater if it is performed against her 
will. In the Jerusalem Talmud, it is explained that Rabbi Shimon 
agrees that the rapist must pay for any pain other than the pain 
of the intercourse itself, e.g., if he pushed her onto thorns, as he 
disputes the need to pay for pain only with regard to the pain 
of the sexual act itself. The Hatam Sofer asks: Can't the woman 
claim that she would have never been subject to the pain of 
intercourse, as since a woman is not obligated to take a husband, 
she might never have married? He answers that since the fine is 
compensation for diminishing her prospects of marriage, if she 
claims she does not want to marry at all, she would no longer 
be entitled to the fine. 


And likewise, the verse says, etc. — 131 Waix S177 31: Some com- 
mentaries explain that this verse is cited in order to explain the 
spreading of legs to which it refers. The Ritva contends that the 
meaning of this expression is clear from the context; rather, the 
verse indicates that this act involves pain, as the prophet is casti- 
gating the Jewish people for the fact that it was willing to suffer 
he pain in order to engage in licentious behavior with others. 


If so, a seduced woman should also — 733 Aman +37 °K: The 
Ramban views the Gemara here as one component of a complex 
question: If this pain is significant, then a seducer should also 
have to pay for it, and if it is not significant, the Rabbis should 
agree that even a rapist should be exempt. The Shita Mekubbetzet 
summarizes the question: The pain of losing her virginity is a one- 
ime occurrence, and therefore she will not experience this pain 
again. The argument that she will eventually suffer pain during 
intercourse when under the authority of her husband does not 
apply to the pain of spreading her legs, as the pain she suffers 
now will not reduce that of any later cohabitation (see Josafot). 


Tear my silk — oy PW yp: The logic is that since she suffers 
the pain to her own body, it is hers and she can waive her right to 


it (Rabbeinu Crescas Vidal; see Ritva). The Kovetz Shiurim explains 
hat her forgiving the debt is insufficient to exempt the rapist for 
payments of humiliation and degradation, as even though the 
action that rendered him liable was performed on her body, her 
ather is also affected by the humiliation and degradation. With 
regard to her pain, in contrast, even when the father is entitled 
o the payment, the pain affects her exclusively. The Ra‘avad 
rules that the payment for the pain of rape is paid to the victim 
herself, not to her father. 

The Hakham Tzvi explains that that although a father has the 
right to give his daughter away in marriage, he cannot give her 
away to undergo suffering. Apparently, the Torah did not entitle 
him to the payment for her pain. The Ran, in the next chapter, 
contends that since he has the right to marry her to a repulsive 
person, e.g., one who is afflicted with boils, with whom she 
would only agree to engage in intercourse unwillingly, appar- 
ently, he has the right to give her away to undergo suffering, 
and therefore the payment for her pain also belongs to the 
father. 


Rather, Rav Nahman said, etc. — 15172712 31 Wax xdx:The word 
rather indicates that Rav Nahman's statement is not necessarily 
based on the previous answer with regard to the spreading of 
legs. Instead, it could be explained that he reverts back to the 
first opinion, that the pain is the pain of intercourse, and the 
difference between the two cases is that a seduced woman 
does not suffer pain. Some commentaries have a variant reading 
excluding the word rather (see Ritva and Shita Mekubbetzet). 
The later commentaries continue to discuss whether a seduced 
woman experiences no pain, as any suffering is obscured by the 
pleasure of the act, or whether she does experience pain but it 
is not taken into consideration due to her desire. 


The clever women among them say, etc. — nivaix flaw ninpa 
^a: The significance of clever women is not immediately appar- 
ent in this context. The Shita Mekubbetzet explains that a signifi- 
cant factor in the pain of intercourse for a woman, even the first 
time, is the failure to prepare her body properly. Clever women 
know how to prepare their bodies so that the tearing of their 
hymen causes merely slight discomfort, as indicated by the 
various metaphors cited in the Gemara. 
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The Gemara asks: But don’t we see that even a married woman has 
pain when she engages in sexual relations for the first time? Abaye 
said: My foster mother told me that the pain is like hot water on the 
head ofa bald man. Rava said: My wife, Rav Hisda’s daughter, told 
me that it is like the stab of a bloodletting knife. Rav Pappa said: 
My wife, Abba Sura’s daughter, told me that it is like the feeling of 
hard bread on the gums. When a woman engages in intercourse 
willingly, the pain is negligible. Therefore, the seducer is not obligated 
to pay for pain. 


§ The mishna continues: The rapist gives payment immediately, and 
the seducer when he releases her, etc. The Gemara asks: When he 
releases her?" Is she his wife?’ He did not yet marry her, so how can 
the mishna use the language of divorce? Abaye said: Say that he gives 
payment when he opts not to marry her." If he marries her he need 
not pay. That opinion was also taught in a baraita: Although they 
said that the seducer gives the fine when he opts not to marry her, 
the compensation for her humiliation and degradation he gives 
immediately. The baraita continues: Although both the rapist and 
the seducer are obligated to marry their victim, both she and her 
father" are able to prevent the marriage. 


The Gemara asks: Granted, with regard to a woman who was seduced, 
it is written: “If her father refuses [maen yemaen] to give her to him” 
(Exodus 22:16), and the Sages interpreted: I have only derived that 

her father can prevent the marriage; from where do we derive that 

she herself can do so? The verse states: Maen yemaen, a double verb 

indicating that the marriage can be prevented in any case, i.e., she too 

may do so. 


However, from where is it derived that they can prevent the marriage 
in the case of arapist? Granted, she herself can prevent the marriage, 
as it is written: “And to him she shall be as a wife” (Deuteronomy 
22:29), and the term “shall be” indicates with her consent. However, 
from where do we derive that her father can prevent the marriage? 


Abaye said: No verse is necessary as it stands to reason that the father 
too can prevent the marriage so that a sinner will not profit. If her 
father could not prevent the marriage, the rapist would acquire the 
right to marry the young woman despite the father’s refusal, a right 
not accorded to one who seeks to betroth a young woman in a con- 
ventional manner. Rava said it is derived through an a fortiori infer- 
ence: Just as in the case of a seducer, who contravened only her 
father’s will, as she acquiesced to his proposition, nevertheless both 
she and her father can prevent the marriage; in the case of a rapist, 
who contravened both her father’s will and her own will, all the 
more so is it not so that both she and her father can prevent the 
marriage? 


NOTES 


When he releases her — rosin: The Ritva’s explanation clarifies 
the phrase: When he releases her, in this context. He explains that 
it means that the man releases her in court when he declares that 
he does not wish to marry her. 


Is she his wife — x inwy: Almost all commentaries read this 
expression in the form of a question: Is she his wife? If he didn't 
marry her yet, how can he release her? The Ra'avad, however, 
understands it as a statement: If he married her and she is his wife, 
upon their divorce he must pay her marriage contract of one hun- 
dred dinars, consistent with the Ra’avad’s approach with regard to 
a seduced woman. The Rashba questions this interpretation, for it 
would mean that the sinner profited, as he paid only one hundred 
dinars instead of the fifty sela fine, which is two hundred dinars, 
like the dowry of virgins. Furthermore, a seducer can subvert the 
halakha by marrying and immediately divorcing her, thereby sav- 
ing one hundred dinars. 


Both she and her father — wax pa x pa: Tosafot ask: How can 
the young woman object? After all, her father has the right to 
marry her to the man of his choice. Some commentaries (Ritva; 


Rabbeinu Crescas Vidal) maintain that this is referring specifically to 
an orphan or a grown woman. They explain that the phrase: Both 
she and her father, refers to different cases. Sometimes she can 
object, if she is no longer subject to her father’s authority, and in 
other cases, her father has the right of refusal. Others accept Rashi’s 
explanation in tractate Kiddushin: Even though her refusal cannot 
prevent him from marrying her if her father agrees, it obligates the 
seducer to pay the fine immediately. 

Several other interpretations are proposed by the Ran. One 
suggestion is that if she does not want to be his wife, although 
her father still retains the power to marry her to him, there is no 
longer a mitzva for the rapist or seducer to wed her. Alternatively, 
he suggests that this is a unique halakha in that the Torah granted 
her the right of refusal due to the ordeal she went through, despite 
the fact that in standard circumstances she cannot refuse her 
father's choice of a husband for her. The Yam shel Shlomo writes 
that the purpose of the statement that both she and her father can 
refuse is to emphasize that the mitzva to marry the victim of one’s 
rape and seduction victim applies only to the man, but there is no 
mitzva incumbent on the woman or her father. 
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HALAKHA 
When does the seducer pay - 75107 obw Da: 
A seducer pays compensation for humiliation and 
degradation immediately, but he pays the fine only if 
he does not marry his victim (Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 2:7). 


Both she and her father, etc. — ^3) PI% pI MTT pa: 
In the cases of both a raped and a seduced young 
wornan, if either she or her father refuses the marriage, 
the rapist or seducer pays the fine and is not obligated 
to marry her (Rambam Sefer Nashim, Hilkhot Na‘ara 
Betula 1:3). 
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— NOTES ————_. 
She has no claim upon him - bs voy ay px: The Gemara 
provides different explanations for a divorcée and a widow 
because the reason for the marriage contract varies in each 
case. With regard to a divorcée the Sages instituted a mar- 
riage contract so that her husband would not divorce her 
ightly, and the Gemara therefore states that there is no 
need for that ordinance for a rape victim, as he cannot 
divorce her at all; therefore, she has no claim upon him. In 
he case of a widow the purpose of her marriage contract 
is to make her a more attractive marriage prospect, and 
herefore the Gemara states that she has already received 
he money in payment of the fine (Josafot; Rosh; Ritva). 
The Rosh adds that even according to those who maintain 
hat the obligation of the marriage contract of a virgin is 
by Torah law, since the verse states: “Like the dowry of the 
virgins” (Exodus 22:16), it is clear that the fine replaces the 
marriage contract. 


The marriage contract of a raped woman - naind 
TDN: The ruling authorities disagree with regard to the 
basic question of whether or not a rape victim receives a 
marriage contract. The Rambam maintains that she is not 
entitled to a marriage contract, whereas the Ra’avad states 
that she receives a marriage contract of one hundred dinars, 
like any other non-virgin. The conclusion in the Jerusalem 
Talmud seems to support the opinion of the Ra’avad. The 
Gemara there discusses whether a seduced woman or a 
raped woman is entitled to the other conditions of a mar- 
riage contract, such as provision for her male children that 
predated her marriage, and sustenance for her daughters, 
among other stipulations. 


HALAKHA 

The money of her fine offsets her marriage contract - tx 
ADDN MbyP Ws: The Sages did not institute a marriage 
contract for a raped young woman, as it is prohibited for 
her husband to divorce her. She does not even receive 
payment of the marriage contract in the event of his death, 
in accordance with the opinion of the first tanna (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 1:4; Shulhan Arukh, Even 
HaEzer 177:3). 


Perek III 
Daf go Amuda 
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The Gemara elaborates: Rava did not say in accordance with 
the explanation of Abaye, as since the rapist pays the fine he is 
nota sinner who profits, as he too must pay the dowry of a virgin 
even if he marries her. Likewise, Abaye did not say in accordance 
with the explanation of Rava because in the case of a seducer, 
where the seducer himself can prevent the marriage, her father 
can also prevent the marriage. In the case of a rapist, where the 
rapist himself cannot prevent the marriage, her father also cannot 
prevent the marriage. 


It was taught in another baraita: Although the Sages said that 
the rapist gives payment immediately, when he releases her she 
has no claim upon him." The Gemara asks: When he releases 
her? Can he release her? It is prohibited by Torah law for him to 
do so. Rather, emend the baraita and say: When she leaves, if 
she seeks to divorce him and demands a bill of divorce, she has 
no monetary claim upon him. Similarly, ifhe died, the money of 
her fine offsets her marriage contract." The fine, which was the 
equivalent of the dowry of virgins, replaces her marriage contract. 
Rabbi Yosei, son of Rabbi Yehuda, says: Even a rape victim has 
a marriage contract of one hundred dinars," like the marriage 
contract of all non-virgin wives. 


The Gemara asks: With regard to what principle do they disagree? 
The Gemara explains: The Rabbis maintain: What is the reason 
that the Sages instituted a marriage contract for the woman? 
They instituted it so that she will not be inconsequential in his 
eyes, enabling him to easily divorce her. Because divorcing her 
will cost money, he will not do so rashly. And this woman whom 
he raped, he cannot release her by Torah law, obviating the need 
for a marriage contract. And Rabbi Yosei, son of Rabbi Yehuda, 
maintains: With regard to this woman too, although he cannot 
divorce her, he can torment her until she says: I do not want 
you. When she initiates the divorce, he can divorce her. Therefore, 
the Sages instituted that she receives the marriage contract of a 
non-virgin to prevent him from doing so. 


The mishna continues: A rapist drinks from his vessel, and the 
seducer is not obligated to marry the woman he seduced. Rava 
from Parzakya said to Rav Ashi: Since the halakhot of a rapist 
and a seducer are derived from each other with regard to the 
sum of the fine, 


for this matter too, marrying the woman against his will, let them 
be derived from each other. Rav Ashi replied that the verse says 
with regard to a seducer: “He shall pay a dowry for her to be a 
wife to him” (Exodus 22:15);" “to him” means in accordance with 
his will. 


He shall pay a dowry for her to be a wife to him — Aaya 771 
mors) tb: Tosafot ask: If the term “to him” indicates that his con- 
sent is required, why not derive a similar halakha with regard to 
a rapist, where it is written: “And to him she shall be as a wife’? 
The Ritva explains that the derivation is not from the term “to 
him” but from the phrase “He shall pay a dowry for her,’ indicat- 


NOTES 


ing that the seducer's agreement is required. Talmidei Rabbeinu 
Yona maintain that the difference is whether the term “to him” 
appears at the beginning of a sentence, in which case there 
is no indication that his agreement is necessary, or whether it 
appears at the end of the verse, which indicates that his consent 
is required. 
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A positive mitzva and a prohibition 


Gemara at the beginning of Yevamot explains at length that when 
there is a conflict between a positive mitzva and a prohibition, 
ulfill both, the positive mitzva overrides 


and it is impossible to 
the prohibition. That is the ruling despite 


ment for violating a prohibition is generally more severe than the 


punishment for failure to fulfill a mitzva. 


Several questions arise in this regard. One basic issue is the 
. Rashi, and most com- 


identity of the prohibition in question 
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§ The mishna continues: How does the rapist drink from his vessel? 
The mishna proceeds to explain that he is obligated to marry her 
despite the physical flaws she might have. However, if the marriage is 
prohibited, either due to the fact that she committed adultery or due 
to her flawed lineage, he is not obligated to marry her, and therefore 
he may not marry her. Rav Kahana said: I stated this halakha before 
Rav Zevid of Neharde’a, and I asked him: Let the positive mitzva: 
“And to him she shall be as a wife” (Deuteronomy 22:29), come and 
override the prohibition" of marriage to a woman who is forbidden 
to him, according to the principle that positive mitzvot override 
prohibitions. 


He said to me: Where do we say the principle that a positive mitzva 
comes and overrides a prohibition? It is in a case where one performs 
circumcision of a foreskin afflicted with leprosy." Although there is 
a prohibition against removing leprous skin, the positive mitzva of 
circumcision overrides that prohibition, as it is not possible to fulfill 
the positive mitzva without violating the prohibition. However, here, 
in the case of the rapist, if she says: I do not want him as a husband, 
is there a positive mitzva at all?" Since in that case the mitzva need 
not be performed, as it is negated when the woman refuses to marry 
him, it does not override the prohibition. 


MI S H N A With regard to an orphan who was betrothed" 


and divorced, Rabbi Elazar says: One who 
rapes her is obligated to pay the fine, as she is a virgin young woman, 
and one who seduces her is exempt" from payment. Because she 
is an orphan, or because she was betrothed and divorced, she is 
independent, and by consenting to the seduction she forgoes her 
right to the fine. 


NOTES 
- nwyn x) nwy: The and insists on marrying him? The Ramban answers that according 
to Rashi it is self-evident that a woman would not want to wed 
a man with whom marriage is prohibited, and therefore she is 
induced to refuse him. Most commentaries, however, maintain 
that the Gemara does not mean that the victim must refuse to 
marry him. Rather, the very fact that she has the right to do so 
indicates that it is an insubstantial mitzva and therefore does not 
override a prohibition (see Josafot, Rid, Ran, and Ramban). The Rid 
adds that her right of refusal indicates that it is not a full-fledged 


the fact that the punish- 


mentaries, explains that it refers to the prohibition of the woman, 
e.g. a mamzeret. Tosafot question this approach, as it is derived 
from the verse “And to him she shall be as a wife” that a rapist is 
under no obligation to marry a woman prohibited to him. They 
suggest various answers. Other early commentaries elaborate on 
Tosafot's answers, and suggest additional answers. The Ramban 
prefers Tosafot's final answer and explains the Gemara’s difficulty 
as follows: As the Torah establishes here that this positive mitzva 
does not override a prohibition, why not derive a principle from 
here that a positive mitzva does not in fact override a prohibition? 
Rabbi Aharon HaLevi and his disciples explain that the verse 
“And to him she shall be as a wife” comes primarily to teach that 
her consent is required for marriage to the rapist, and it is cited as 
a mere support for the halakha, as the source of that halakha is in 
act the reason articulated here (see Josafot). The Ritva attributes 
his approach to the Ramban. The Ramban also maintains that 
his can be explained in a fundamentally different manner, that 
he Gemara is not referring to a prohibition of lineage, but to a 
woman forbidden due to adultery. We can therefore say that even 
if he found her acting immorally after marriage he is obligated 
o retain her as a wife, because she was suitable for him when 
hey married. The Ramban is not bothered by Tosafot's rejection 
of that approach. 


Is there a positive mitzva at all - dbs med MOK 9d: Rashi 
explains that because she can neutralize the positive mitzva for 
the rapist, she is instructed to refuse him. The problem with this 
interpretation is what happens if the woman does not comply 


positive mitzva; rather it is one designed to appease her. 

Rabbeinu Crescas Vidal adopts the reading: A positive mitzva 
overrides a prohibition only when there is no alternative to fulfill- 
ing the mitzva and he is completely obligated to perform it. Here, 
however, the positive mitzva can be bypassed, and therefore it 
does not negate the prohibition. Josafot Yeshanim suggest that 
even though the prohibition is overridden by the positive mitzva 
rom the man’s perspective, it is also prohibited for her to violate 
he negative command, and it is certainly not permitted for her 
o violate a prohibition due to a mitzva incumbent upon him. 


An orphan who was betrothed, etc. — "a1 AD IKNaW maim: In the 
Shita Mekubbetzet there are four different interpretations of the 

erm orphan. One possibility is that the mishna is speaking of a 

single case, an orphan who was betrothed and divorced. Another 
possibility is that it is referring to a daughter who was betrothed 

and divorced, and she is called an orphan because her legal status 
is that of an orphan. A third option is that there are two entirely 
separate cases; one, an orphan, the other, one who was betrothed 

and divorced. Finally, the mishna can be explained as dealing with 

two cases in which the halakha is different; an orphan receives no 

payment, and although a girl who was betrothed and divorced 

is not entitled to the fine, she receives the payment for degrada- 
tion. Indeed, the commentaries adopt various interpretations of 
the mishna. The Ritva explains at length that according to Rashi 

the word orphan refers literally to a girl without a father and also 

indicates that the legal status of a girl who was betrothed and 

divorced is that of an orphan. 


HALAKHA 

Circumcision of a foreskin afflicted with leprosy — 
nywa aon: The mitzva of circumcision overrides the 
prohibition against severing leprosy, whether or not the 
circumcision is performed at its proper time. Therefore, 
if there was a leprous spot on the foreskin, one may 
perform the circumcision and sever it, despite the fact 
that severing leprosy is prohibited by Torah law (Ram- 
bam Sefer Ahava, Hilkhot Mila Betula 1:9; Shulhan Arukh, 
Yoreh De‘a 266:1). 


One who rapes her is obligated to pay the fine and 
one who seduces her is exempt — 7751271) 29M Dain 
awa: If a young woman who was betrothed and 
divorced was raped, the fine is paid to her. If she was 
seduced she is not entitled to the fine, as she consented 
to the act. The halakha is in accordance with the opin- 
ion of Rabbi Elazar and the ruling of Rav (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 2:14, 16; Tur, Even 
HaEzer 177). 
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HALAKHA 


An orphan...one who was betrothed and divorced - 
TWIN ADIN %7...721T: The fine for the rape of a girl 

without a father is paid to her; the same is true for a young 

woman who was betrothed and divorced (Rambam Sefer 
Nashim, Hilkhot Na‘ara Betula 2:14, 16; Tur, Even HaEzer177). 


It is all based on the one who humiliated and the one 
who was humiliated - w»anam want Dy} Son: How is 
the humiliation of a raped woman assessed? It is all based 
on the one who humiliated and the one who was humili- 
ated. The humiliation of a young woman of significance 
from a distinguished family is not comparable to the humili- 
ation of a poor girl of lowly lineage. Likewise, the payment 
to a woman humiliated by a man of significance is lower 
than the payment to one humiliated by a lowly person 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 2:4; Shulhan 
Arukh, Even HaEzer 407:24). 


The sum of the fine is equal for all people — Tw Dap 
DIN bea: Whether one had relations with the daughter 
of a High Priest or a mamzer, the fine is fifty silver coins 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 2:3; Tur, Even 
HaEzer 177). 


PERSONALITIES 


Rabbi Elazar — why 99: This is Rabbi Elazar ben Shammua, 
a tanna in the generation prior to the redaction of the 
Mishna and among the greatest of Rabbi Akiva's students. 
Rabbi Elazar was a leader of the Jewish people in the years 
following the persecution in the wake of the failure of the 
bar Kokheva rebellion. Despite the dire situation, many 
students studied with him. One of his primary students 
was Rabbi Yehuda HaNasi, the redactor of the Mishna. Not 
many of Rabbi Elazar’s halakhot are cited in the Mishna; 
however, he was held in high esteem by the Sages of 
ollowing generations. Rav, an amora, referred to him as 
he happiest of the Sages, and Rabbi Yohanan said of him: 
The hearts of the early Sages were like the Entrance Hall to 
he Sanctuary. In the Mishna and in baraitot, he is called 
simply Rabbi Elazar. 

Rabbi Elazar ben Shammua lived a long life. According 
o one tradition he was 105 years old when he was killed. 
He is listed among the ten martyrs executed by the Romans. 
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Stated it in accordance with the opinion of Rabbi Akiva, his 
teacher — AIAN iasad py an NV wa: The Ramban explains that 
the Gemara is not saying that Rabbi Elazar agrees with Rabbi 
Akiva as opposed to Rabbi Yosei HaGelili, as that is self-evident. 
Rather, it is emphasizing that he accepts Rabbi Akiva’s opinion 
cited in the mishna, not the opinion attributed to him in the 
baraita. The Gemara therefore asks: From where is that known; 
perhaps he agrees with Rabbi Akiva of the baraita and that is 
why he referred specifically to an orphan, as the fine for one 
whois not an orphan is paid to her father? The Gemara answers 
that since the mishna mentions an orphan, and there is nothing 
novel in that halakha, as she certainly does not receive payment 
for willingly performing an act, itis clear that the reference is to 
a girl who is not an orphan but rather one who was betrothed 
and divorced. The Ritva adds that by specifying that one who 
seduces her is exempt, Rabbi Elazar is demonstrating that he is 
not referring to a literal orphan, as there is no need to state that 
she receives no payment when she is seduced. Rather, he men- 
tions an orphan in order to explain why she does not receive 
the fine; a young woman who was betrothed and divorced is 
considered an orphan in her father's lifetime. 


The halakha is in accordance with the opinion of Rabbi 
Elazar - awhy EE n: The question is raised: Since Rabbi 
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G E M A Rabba bar bar Hana said that Rabbi 

Yohanan said: Rabbi Elazar stated his 
opinion in accordance with the opinion of Rabbi Akiva, his 
teacher," as with regard to a young woman who was betrothed 
and divorced and then raped, Rabbi Akiva saidin an earlier mishna: 
She is entitled to a fine for rape and her fine is paid to her. Rabbi 
Yosei HaGelili says: She is not entitled to a fine for rape. And from 
where do we know that Rabbi Elazar’s opinion corresponds to the 
opinion of his teacher? From the fact that the mishna teaches with 
regard to an orphan that Rabbi Elazar says: One who rapes her 
is obligated to pay the fine and one who seduces her is exempt 
from payment. 


The Gemara asks: An orphan? That is obvious, as she has no father 
and is not subject to the authority ofanyone else. Clearly the seducer 
is exempt from payment because she was complicit. Rather, this is 
what the mishna is teaching us: That the legal status of a young 
woman who was betrothed and divorced, even if her father is alive, 
is like that of an orphan: Just as with regard to an orphan, payment 
of the fine is to her, so too, with regard to a young woman who was 
betrothed and divorced," payment of the fine is to her. 


Rabbi Zeira said that Rabba bar Sheila said that Rav Hamnuna 
the Elder said that Rav Adda bar Ahava said that Rav said: The 
halakha is in accordance with the opinion of Rabbi Elazar.”™ Rav 
would exclaim about Rabbi Elazar: He is the happiest of the Sages, 
as he held that the halakha was ruled in accordance with his opinion 
in many instances. 


MI S H N A What is humiliation?" How is the payment 


for humiliation during rape or seduction 
assessed? It is all based on the one who humiliated and the one 
who was humiliated.'" The price will vary depending on the lineage 
of the family of the rape victim and the nature of the attacker. How 
is her degradation assessed? One considers her as though she 
were a maidservant sold in the marketplace, and assesses how 
much she was worth beforehand and how much she is currently 
worth, after the rape or seduction. The sum of the fine is equal for 
all people," and the principle is: Any payment that has a fixed sum 
by Torah law is equal for all people, regardless of the lineage and 
the physical state of the attacker or the victim. 


NOTES 


It is all based on the one who humiliated and the one 


Elazar's opinion is in accordance with the opinion of Rabbi Akiva, 
why did the Gemara not issue the ruling in accordance with 
the source of his opinion, Rabbi Akiva? The Ritva explains that 
had the Gemara issued a ruling in accordance with Rabbi Akiva, 
there would have been uncertainty whether the reference was 
to his opinion as cited in the mishna or to the opinion cited in 
the baraita. The Gemara therefore preferred to state that the 
halakha is in accordance with the opinion of Rabbi Elazar, who 
adopts the opinion of Rabbi Akiva in the mishna, as stated 
above. The Ritva adds that this is why Rabbi Elazar is called the 
happiest of the Sages, as he was able to accurately approximate 
the opinion of his teacher. According to the Yam shel Shlomo, 
Rabbi Elazar indeed adds to Rabbi Akiva's opinion; he teaches 
that this halakha applies to the payments of humiliation and 
degradation as well as to the fine. This also accounts for the 
fact that this mishna is placed here, rather than adjacent to 
Rabbi Akiva's opinion. 


What is humiliation - nwia wx: The appropriate question 
would appear to be: How much is the payment of humiliation? 
After all, that is the topic of the mishna. The Melekhet Shlomo 
explains that since one might have thought that the humilia- 
tion and degradation of a rape victim are identical, the mishna 
underscores that these are two separate halakhot. 


who was humiliated - wyanam want 3b Sam: Rashi here 
explains that humiliation is greatest when the humiliator is nei- 
ther particularly prominent nor particularly inconsequential. If 
he is a person of importance her humiliation is less, and similarly 
the action of a man of lowly standing is considered insignificant 
and the humiliation in that case is less. The Rid agrees. 

The Ran maintains that this is the case in standard instances 
of humiliation, but a rape victim is humiliated more when she 
is violated by a man of lowly standing. He agrees though that 
a woman raped by a great man suffers less humiliation. See, 
however, the Yam shel Shlomo, who argues to the contrary, 
and concludes that each case must be considered on its own 
merits, dependent on time and place. The Meiri agrees with 
Ran, and cites proof from the Jerusalem Talmud, where it 
states that the humiliation suffered by a great man is extensive 
and his humiliation of others is minor, while the humiliation 
suffered by a lowly man is insignificant while his humiliation 
of others is major. He explains that the humiliation suffered 
by a great person corresponds to his significance, and there- 
fore the humiliation payment for a woman of significance 
will be greater, whereas his humiliation of others is relatively 
insignificant. 
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G E M ARA The Gemara asks: And say that the Mer- 


ciful One said that the payment is fifty 
sela from all these matters, i.e., the fine, degradation, humiliation, 
and pain. Rabbi Zeira said: That cannot be, as they will say: 
If one who engaged in forced intercourse with a daughter of 
kings pays a sum of fifty sela, does one who engaged in forced 
intercourse with the daughter of commoners [hedyotot]' also 
pay fifty sela? Abaye said to him: This is not a decisive argument, 
as if so, with regard to a Canaanite slave killed by an ox, the Torah 
says that the owner of the ox pays the master of the slave thirty 
sela. There too, they will say: For a slave who pierces precious 
pearls [margaliyyot],'° a valuable skill, the fine is thirty sela, and 
for a slave who performs 


the needlecraft of a tailor, a common, less valuable skill, is the 
fine also thirty sela? Rather, just as with regard to the slaves, the 
sum is not dependent on the standing of the victim, so too with 
regard to a woman who was raped. 


Rather, Rabbi Zeira said a different proof: Had two men en- 
gaged in forced intercourse with her, one vaginal intercourse, 
and one anal intercourse," they will say: If one who engaged in 
forced intercourse with an untainted virgin pays fifty sela, does 
one who engaged in forced intercourse with her when she is 
tainted, i.e., after she has engaged in anal intercourse, also pay fifty 
sela? Apparently, the fifty sela is the fixed sum of the fine, while 
the rest of the payment varies on a case-by-case basis. Abaye said 
to him: This too is no proof, as if so, with regard to a slave as well, 
they will say if one whose ox gored a healthy slave pays thirty 
sela, does one whose ox gored a slave afflicted with boils also pay 
thirty sela? 


Rather, Abaye said a different proof. The verse says: “Fifty 
shekels of silver... because he tormented her” (Deuteronomy 
22:29); these fifty sela are the fine paid because he tormented 
her. From which it may be inferred that there are the additional 
payments of humiliation and degradation beyond that sum 
mentioned in the verse. Rava said an alternative proof. The verse 
says: “And the man who lay with her shall give to the father of 
the young woman fifty shekels of silver” (Deuteronomy 22:29). 
For the pleasure of lying with her he pays fifty sela;" from which 
it may be inferred that there are the additional payments of 
humiliation and degradation, beyond payment of the fine. 


The Gemara asks: And say that these additional payments are paid 
to her?" The Gemara answers that the verse says: “Between a 
father and his daughter, being in her young womanhood, in her 
father’s house” (Numbers 30:17), from which it is derived that 
all profits of her young womanhood go to her father." 


HALAKHA 


The pleasure of lying is fifty sela - 


Own As! NNIT: The 


All profits of her young womanhood go to her father - bs 


fine of fifty sela paid by a rapist or a seducer is for the pleasure 
of the act itself. It does not include other forms of indemnity 
that he owes her (Rambam Sefer Nashim, Hilkhot Na‘ara Betula 
2:1; Shulhan Arukh, Even HaEzer 1771). 


mad PP Maw: The four categories of indemnity owed by 
a rapist and the three owed by a seducer are paid to the girl's 
father, as all profits of her young womanhood go to her father 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 2:15). 


LANGUAGE 


Commoners [hedyotot] — nivirtn: From the Greek iStwrns, 
idiotés, meaning a common man with no official office. The 
Sages use it to distinguish between a common person, €.g., 
a common priest, and one with a special position. 


Pearls [margaliyyot] - nihan: From the Greek uapyapitnge, 
margarites, meaning pearl. Sometimes it is used as a general 
term for a precious stone, both in Greek and in the language 
of the Sages. 


BACKGROUND 


A slave who pierces precious pearls — niha Ipi Tay: 
Since pearls, especially valuable ones, were usually made 
into necklaces, they had to be pierced. This was a specialized 
form of craftsmanship that required expertise. The artisan 
would choose the ideal place to pierce the jewel, and the 
resultant hole had to be completely straight so as not to mar 
the beauty of the pearl. That craftsman was well paid, and 
a slave who could perform this task would be considered 
highly valuable. 


NOTES 


And one anal intercourse - "3113 sow amg: The authori- 
ties disagree as to whether a rapist or seducer by means of 
anal intercourse is liable to pay the fine. According to the 
Rambam there is no fine for anal intercourse, whereas the 
Ra'avad deems the rapist liable, as do Tosafot. These opin- 
ions both depend upon and influence the interpretation of 
the Gemara. According to those who maintain that there is 
no fine for anal intercourse, the Gemara is referring to two 
women, one of whom engaged in anal intercourse before 
engaging in vaginal intercourse. The Gemara is stating tha 
there is no difference with regard to the sum of the fine for 
the vaginal intercourse. The other opinion maintains tha 
the Gemara is referring to one woman who receives pay- 
ment of the fine both from the one who engaged in ana 
intercourse with her as well as from the one who engaged 
in vaginal intercourse with her, despite her impaired status. 
The early commentaries add that it appears that Rashi, a 
least according to his interpretation here, agrees with the 
Rambam that the reference is to two women. The Ritva and 
others note that in the Jerusalem Talmud it is clear that one 
who performs anal intercourse is also liable to pay the fine. 


And say that these additional payments are paid to her - 
apb trast: This difficulty hearkens back to the earlier 
statements of Abaye and Rava. According to Rabbi Zeira’s 
reasoning this is not a question, as he holds that the need to 
emphasize that fifty sela is the sum of the fine is to prevent 
mistaken impressions and to indicate that the humiliation 
and degradation are paid to the same person to whom the 
fine is paid. However, according to Abaye and Rava, who 
derive this from a verse that indicates that the fine is paid 
as compensation only for the torment of the intercourse, 
the question can be raised: Who is entitled to the other 
payments? (Shita Mekubbetzet). 


ATP: KETUBOT: PEREK III :40B 223 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 
The handiwork of the daughter goes to her father — 
mar) nag Mwy: The handiwork of a minor girl, until 
she becomes a young woman, goes to her father 
(Rambam Sefer Nashim, Hilkhot Ishut 3:1; Shulhan 
Arukh, Even HaEzer 37:1). 


Assessment of degradation — 03577 pmi: How is 
the degradation of a rape victim assessed? She is 
considered as though she was a maidservant for 
sale in the slave market and the difference between 
her value as a virgin and her value as a non-virgin is 
assessed, as a person would pay more for a virgin 
maidservant in order to marry her to a slave whom 
he wishes to please (Rambam Sefer Nashim, Hilkhot 
Navara Betula 2:6). 


pad 37 VAY NIT TT WaT NT Xb 
risa sy waxy ax) nan mya 
ap myn mx Tg er) inang WN 
mah - mad Prvy, arb 
Ppa ma PWI > pian 29 

DNIT KIT DIN meta KTI, KYY 


KTORA NID - PPA J NPA 93) 
xying - KDA abn KDN) pa xb 
PIXI xan KYN Way Kb xpp 
mam ab ab WA -YI NT NT 

pre 


TPY vom shea AMX pein - 09” 
MAK WK 2mb PaE DI Ima 
PAID ASIN DTK TAD PIRIN bene 

swaw nya anaw) ana anow 


TIW pa chy PADA WY KPII NA 
mwah nya TPK Aa Toya 
zap ah Kpa oN wavy arab 

DA MTP ia b ww Taya 


NOTES 


The Gemara asks: However, with regard to that which Rav Huna 
said that Rav said: From where is it derived that the handiwork 
of the daughter goes to her father?" It is as it is stated: “And if 
a man sells his daughter as a maidservant” (Exodus 21:7), juxta- 
posing his daughter to a maidservant: Just as a maidservant, her 
handiwork belongs to her master, as she was sold for that purpose; 
so too a daughter, her handiwork goes to her father. Why do I 
need this complicated proof? Let him derive it directly from the 
verse “Being in her young womanhood, in her father’s house’ 
Rather, this cannot be derived from that verse because that verse 
is written with regard to the nullification of vows. A young 
woman is subject to her father’s authority with regard to her vows, 
which he has the right to nullify. The matter of monetary rights is 
not addressed in that verse. 


9 


And if you say: Let us derive monetary matters from vows, i.e., 
just as she is subject to her father’s authority with regard to vows 
the same is true with regard to monetary matters, we do not derive 
monetary matters from ritual matters. And if you say: Let us 
derive that her father receives payment from the halakha of a fine, 
i.e., just as the fine is paid to her father, as explicitly stated in the 
Torah, so too, other payments are also paid to her father, we do not 
derive monetary matters from fines." The payment of a fine is a 
novel element decreed by the Torah and cannot serve as a paradigm 
for standard monetary matters. Rather, the Gemara explains that 
it is reasonable that the payments of humiliation and degradation 
are paid to her father, as if he wished to do so he could give her 
hand in marriage to a repulsive man" or one afflicted with boils, 
thereby humiliating her. Since her humiliation is under his control, 
payment for her humiliation is similarly his. 


The mishna continues: How is her degradation assessed? One 
considers her as though she was a maidservant sold in the 
marketplace, and assesses how much she would have been worth 
beforehand and how much she would be worth currently. The 
Gemara asks: How do we assess her value? Shmuel’s father said: 
One estimates the difference between how much a person is 
willing to give to purchase a virgin maidservant and how much 
he is willing to give to purchase a non-virgin maidservant" to serve 
him. 


The Gemara asks: With regard to a non-virgin maidservant to 

serve him; ifhe purchases her for service, what difference is there 

to him whether or not she is a virgin? Rather, the difference 

between a maidservant who engaged in intercourse and a maid- 
servant who did not engage in intercourse is with regard to how 
much one is willing to marry her to his slave. The Gemara further 
asks: And with regard to marrying her to his slave, what difference 

is there to him whether or not she is a virgin? The Gemara answers: 
It is with regard to a slave from whom his master has a sense of 
satisfaction, and he seeks a virgin for the slave in order to recipro- 
cate. The difference between the price that the master is willing to 

pay for each of the maidservants is the degradation that the offender 
pays the victim." 


We do not derive monetary matters from fines — Kinn 
ps xb sxbapia: The students of the Rashba cite in his name 
that the reason for this principle is not due to any fundamental 
difference between payments of money and fines, like the 


difference between ritual matters and monetary payment. 


Rather, fines are a novel halakha from which a general principle 
cannot be derived. Consequently, everyone agrees that the 
halakhot of fines can be derived from the halakhot of payments 
of money. 


As if he wished to do so he could give her hand in marriage 
to a repulsive man, etc. - ^3) Daab ay Yor ya *KT: Rav Hai 
Gaon explains that he can betroth her to any man he chooses 
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while she is a minor, and the humiliation, degradation, and even 
the pain resulting from that betrothal would continue into her 
young womanhood. Therefore, her humiliation and degrada- 
tion belong to her father. The problem with this explanation 
is that the same reasoning leads to the conclusion that the 
humiliation and degradation of a grown woman should also 
be paid to her father. Rabbi Aharon HaLevi answers that since 
a grown woman has completely left her father’s control, he 
retains no rights to anything of hers (see Ramban and Rashba). 


One estimates. ..between purchasing a virgin maidservant 
and purchasing a non-virgin maidservant, etc. — }°3...) Tait 
nay maya mew) abana anaw: Tosafot explain that this does 


not mean every woman is evaluated as though she were a 

maidservant, as there is certainly no comparison between the 

degradation of a maidservant to that of an woman of signifi- 
cance from a distinguished family. Rather, the Gemara cited a 

common case, as only a maidservant can be married to a slave. 
However, with regard to every woman, the assessment involves 

that particular woman and how much more a man would be 

willing to give for her as a virgin. Tosafot Yeshanim maintain that 
degradation is always assessed in terms of a maidservant, as the 

difference between injury of a woman of significance and injury 
of a maidservant is covered by the payment for humiliation. 
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MI S HN A Any place where there is sale" by a father 


of his minor daughter as a Hebrew maid- 
servant, there is no fine if she is raped. And any place where there 
is a fine, when a young woman is raped; there is no sale by the 
father. The Gemara specifies: A minor is subject to sale by her 
father, and she is not entitled to a fine if she is raped. A young 
woman is entitled to a fine if she is raped and is not subject 
to sale. A grown woman is neither subject to sale nor entitled 


to a fine. 
G E M A Rav Yehuda said that Rav said: This 
halakha in the mishna is the statement of 
Rabbi Meir, but the Rabbis say: She is entitled to a fine even 
where there isa sale, as it is taught in a baraita: A minor girl, from 
one day old until she grows two pubic hairs, is subject to sale and 
is not entitled to a fine. From when she grows two pubic hairs 
and becomes a young woman until she matures into a grown 
woman, she is entitled to a fine and she is not subject to sale; this 
is the statement of Rabbi Meir, as Rabbi Meir would state the 
principle: Any place where there is a sale there is no fine, and any 
place where there is a fine there is no sale. And the Rabbis say: 
A minor girl from the age of three years and one day until she 
matures into a grown woman is entitled to a fine. 


The Gemara questions the statement of the Rabbis in the baraita 
with regard to a girl more than three years of age: A fine, yes, but 
sale, no? Do the Rabbis maintain that a father cannot sell his minor 
daughter as a Hebrew maidservant? Rather, emend the text and 
say: She is even entitled to a fine where she is subject to sale. Rav 
Hisda said: What is the rationale for the opinion of Rabbi Meir? 
It is as the verse says with regard to a rapist: “And the man who lay 
with her shall give to the father of the young woman fifty sela, and 
to him she shall be as a wife” (Deuteronomy 22:29). The verse is 
speaking with regard to one halakhically competent to marry by 
herself, which means she must be a young woman. The Gemara 
asks: And what is the rationale for the opinion of the Rabbis? 
Reish Lakish said that the verse says “young woman [na‘ara]”; 
however, although the term is pronounced naara, it is written as 
naar," without the letter heh, and even a minor girl is indicated 
by that term. 


The Gemara relates: Rav Pappa, son of Rav Hanan, from a place 
called Bei Kelohit, heard this halakha and went and said it before 
Rav Shimi bar Ashi. Rav Shimi said to him: You teach this state- 
ment concerning that matter. We, based on our traditions, teach 
it concerning this matter, as Reish Lakish said: One who slan- 
ders a minor girl, falsely claiming that she was not a virgin on the 
wedding night, is exempt from paying the fine, as it is stated: “And 


they shall give them to the father of the young woman [naara]” 


(Deuteronomy 22:19). The verse spoke of na‘ara, not only pro- 
nounced but written in full," indicating that this payment is in 
effect only with regard to a young woman, not a minor girl." How- 
ever, in places where the term is written naar, even a minor girl 
would be included. 


Rav Adda bar Ahava strongly objects to this: The reason is 
that the Merciful One writes “na‘ara” with a heh. Is that to say that 
if that were not the case I would have said that this halakha 
applies even to a minor girl? How is that possible? But isn’t it 
written: “And if this matter was true, that the hymen of this 
young woman was not found intact; then they shall remove the 
young woman to the entrance of her father’s house and stone 
her” (Deuteronomy 22:20-21). And this verse clearly refers to a 
young woman old enough to be punished, as a minor is not subject 
to punishment.” Rather, here, with regard to the payment of 
a slanderer, the verse speaks of a na‘ara, written with a heh, and 
a minor is excluded. This is a paradigm from which it may be 
inferred that in any place that it is stated “na‘ara” without a heh, 
even a minor girl is indicated. 
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NOTES 

Any place where there is a sale, etc. - wW Dipa bs 
"31 1312: The Tosefot Yom Tov explains that this prin- 
ciple does not teach anything new; it merely serves as 
a mnemonic for the fact that a minor can be sold but 
is not entitled to a fine. The Melekhet Shlomo contends 
that there is a new halakha that emerges from this 
principle: Since even a young woman for whom there 
is no payment of humiliation or degradation, e.g., a 
deaf-mute or an imbecile, can be sold as a minor, she 
is entitled to the fine as a young woman. 


Na‘ara, with and without the letter heh - xbo TWI 
‘ym: Throughout the Torah the word na‘ara is written 
without a heh, with the lone exception in the case of 
a slanderer. Admittedly, in certain very ancient Torah 
scrolls predating Ezra, na‘ara is consistently written 
with a heh; however, the Masoretic tradition is without 
the heh. As for the derivation itself, one explanation is 
that when the word is written without a heh, it refers 
to both males and females, and it is only the vocal- 
ization that distinguishes between them. Therefore, 
when it is written without a heh it refers even to a 
minor girl, whose development into a young woman 
is not yet discernible and is therefore not clearly dis- 
inguishable from a male. 


The verse spoke of na‘ara written in full - mwa 
D0277 xbn: In the Jerusalem Talmud the ques- 
ion is raised: In the verses concerning the slanderer, 
other than the single instance where it is written 
with a heh, naara is written without a heh as well. 
The Gemara there answers that in that context, the 
act that it is written without a heh indicates that it 
does not include a minor, but comes to include anal 
intercourse, which is common to both males and 
emales. 


And a minor is not subject to punishment - mvp 
NOT pwy na wh: Tosafot ask: Perhaps the halakha 
of a slanderer applies even if she was a minor, and 
it is merely the punishment for adultery that is not 
administered to a minor. They answer that the case 
of a slanderer is one where a husband is trying to 
frame his wife and have her executed. As he cannot 
cause a minor to be executed, he cannot be punished 
as a slanderer. 


HALAKHA 

A minor is entitled to a fine - Dap 7y w? maw: With 
regard to a minor three years and one day old and 
older, although she can be sold she is nonetheless 
entitled to the fine if she was raped or seduced, in 
accordance with the opinion of the Rabbis (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 1:8; Shulhan Arukh, 
Even HaEzer 1771). 


One who slanders a minor girl - by yn ov wyian 
map: One who slanders a minor girl is exempt from 
both the fine and lashes, as the term naara is writ- 
ten with a heh in the verse where the punishment 
is mentioned (Rambam Sefer Nashim, Hilkhot Na‘ara 
Betula 3:2). 
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HALAKHA 
One who says: | seduced, etc. — 121 NMS 1X7: One 
who confesses: | seduced or raped so-and-so's daughter, 
is exempt from payment of the fine, but is obligated 
to pay compensation for humiliation and degradation 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 2:12). 


One who says, I stole, etc. — 151991238 1X7: One who 
confesses to stealing and slaughtering or selling is liable 
to pay only the principal, but is exempt from payment of 
double or four or five times the principal (Rambam Sefer 
Nezikim, Hilkhot Geneiva 3:9; Tur, Hoshen Mishpat 348). 


My ox killed so-and-so, etc. - 151 nibs Dx iw man: 
One who confesses that his ox killed so-and-so, or in 
the case of a forewarned ox, that it killed so-and-so's ox, 
pays based on his confession (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 8:4; Sefer Shofetim, Hilkhot Sanhedrin 
4:14). 


My ox killed a slave belonging to so-and-so, etc. - 
3) mide by fray iw Mm: One who confesses that 
his ox killed another person’s slave is exempt from pay- 
ing the thirty sela, as it is a fine (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 8:2). 
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The order of the mishna - mwan bw aY: The commentaries 
explain that the mishna employs the style: ot only this but also 
that. In other words, there is a novel element in each succeed- 
ing case. The principle here is that one who admits that he is 
liable to pay a fine is exempt. The mishna teaches that not only 
is one exempt in a case where he confesses that he raped or 
seduced a girl, where the exemption could be attributed to the 
fact that his admission casts aspersions on the girl, but one who 
confesses that he stole is also exempt from the double payment, 
although his testimony casts no aspersions. Furthermore, this 
halakha applies not only to a thief, who although he is exempt 
from the fine, is obligated to pay the principal; it applies even 
to a case where one confesses that his ox killed a slave, in which 
case his confession exempts him from any payment. There is 
a Torah decree that one whose incrimination is based exclu- 
sively on his own confession is exempt from the fine (Melekhet 
Shlomo; see Tosefot Yom Tov). 


My ox killed a slave belonging to so-and-so — itay "Ww man 
nibs by: In the Jerusalem Talmud, the question is raised with 
regard to a slave worth less than thirty sela: Is part of the sum 
considered a monetary payment and the rest a fine, or is the 
entire amount deemed a fine? The Yam shel Shlomo explains 
that the phrase: Anyone who pays more than what he damaged, 


226 KETUBOT PEREK III: 41A-.X9 aTa pa 


MI S HNA One who says:" I seduced" the daughter 


of so-and-so, pays compensation for 
humiliation and degradation based on his own admission, but 
does not pay the fine. Similarly, one who says: I stole," pays 
the principal, the value of the stolen goods, based on his own 
admission, but does not pay the double payment and the pay- 
ment four and five times the principal for the slaughter or sale of 
the sheep or ox that he stole. Likewise if he confessed: My ox 
killed so-and-so," or: My ox killed an ox belonging to so-and-so, 
this owner pays based on his own admission. However, ifhe said: 
My ox killed a slave belonging to so-and-so," he does not pay 
based on his own admission as that payment is a fine. This is the 
principle: Anyone who pays more than what he damaged," the 
payments are fines and therefore he does not pay based on his 
own admission. He pays only based on the testimony of others. 
G E M A The Gemara asks: And let the tanna teach 

this halakha with regard to one who said: 

I raped" the daughter of so-and-so. Why did the mishna cite the 
case of seduction? The Gemara answers: The tanna is speaking 
employing the style: It is not necessary. It is not necessary for 
the mishna to cite the case of one who says: I raped her," where 
he does not tarnish her reputation and merely incriminates him- 
self, as it is obvious that he pays compensation for humiliation 
and degradation based on his own admission. However, in the 
case of one who says: I seduced her, where he tarnishes her 
reputation as he testifies that she willingly engaged in relations 
with him, and he is not deemed credible to do so, say that he does 
not pay based on his own admission. Therefore, the mishna 
teaches us that even in the case of seduction he pays compensation 
for humiliation and degradation based on his own admission. 


The Gemara comments: The mishna is not in accordance with 
the opinion of this tanna, as it is taught in a baraita: Rabbi 
Shimon ben Yehuda says in the name of Rabbi Shimon: Even 
the payments of humiliation and degradation, he does not pay 
them based on his own admission as it is not within his power 
to tarnish the reputation of the daughter of so-and-so based 
merely on his confession. Consequently, unless his account is 
corroborated by the testimony of others, his admission that she 
was complicit in her seduction is rejected. 


NOTES 


should not be taken literally, as it is possible that the slave is 
worth exactly thirty sela, in which case he would pay precisely 
the sum of the damage he caused. Rather, since the sum is fixed 
and is not always equal to the value of the slave, it is a fine. 


This is the principle - dopa mt: Based on Tosafot the com- 
mentaries on the mishna explain that the phrase: This is the 
principle: Anyone who pays more than what he damaged does 
not pay based on his own admission, comes to include other 
fines omitted here: The one hundred silver coins that a slanderer 
pays the father of his wife, and the obligation to free one's slave 
if he severed one of his extremities, i.e., he is freed with extrac- 
tion of a tooth or an eye. 


Anyone who pays more than what he damaged - owanda 
priv moby sn: This principle, which establishes the difference 
between fines and payments of money, is problematic in the 
case of the ransom paid by one whose forewarned ox kills a 
person, as the tanna‘im disagree about the meaning of the 
verse “If a ransom is placed upon him, then he shall give the 
redemption of his soul” (Exodus 21:30). Is this assessment of 
ransom based on the value of the victim or the value of the 
owner of the ox? According to the opinion that he pays his own 
value, in certain cases he pays more than the damage he caused, 
and therefore the payment should be considered a fine. Josafot, 


and in greater detail Tosefot HaRosh and other commentaries, 
explain that since he pays the assessment of his own value, it is 
considered a monetary payment, as he is essentially redeeming 
himself from death at the hand of Heaven. 


And let the tanna teach with regard to one who said: | 
raped — 131 MDIx ay: According to Tosafot the question 
is: Why didn’t the tanna cite a case of rape rather than one of 
seduction? The later commentaries add that had the mishna 
cited the case of rape, there would have been an additional 
novel element according to the Rambam’s opinion that one 
pays for her pain based on his own admission. However, the 
Ritva and others claim that the Gemara is merely asking why 
the tanna did not teach both rape and seduction as he did in 
the other mishnayot. See Tosafot for a discussion of the novel 
element in the case of rape. 


It is not necessary for the mishna to cite the case of one who 
says: | raped her, etc. — 131 MDI KYA xb: The geonim had 
a variant reading of the Gemara, ‘according to which the case 
of a rapist is unnecessary, as he did not significantly tarnish her 
reputation, whereas a seducer severely tarnishes her reputation, 
and therefore one might think that he pays based on his own 
confession (see also Shita Mekubbetzet). 
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Rav Pappa said to Abaye: According to Rabbi Shimon, if she 
herself is amenable to his claim, and admits that his version of 
the events is accurate, what is the halakha? Is he exempt from pay- 
ments of humiliation and degradation in that case as well? Abaye 
responded: Perhaps her father is not amenable to his daughter’s 
reputation being tarnished. We therefore do not rely on his state- 
ment even in this case. Rav Pappa continued: If her father is also 
amenable to his claim, what is the halakha? Abaye responded: 
Perhaps her other family members are not amenable, as the 
reputation of the entire family would be tarnished. Rav Pappa asked: 
If the family members too are amenable, what is the halakha? 
Abaye answered: Even if all the local relatives are amenable, it is 
impossible that there will not be at least one relative in a country 
overseas" who is not amenable to his claim. 


The mishna continues. One who says: I stole, pays the principal, 
but does not pay the double payment and the payment four and five 
times the principal. It is stated that amora’im disagreed with regard 
to the payment of half the damage that the owner of an innocuous 
ox, which was not yet witnessed goring a person or an ox three times, 
must pay to the owner of the ox that he gored. Rav Pappa said: 
Half the damage is considered a payment of money, compensation 
for the damage caused. Rav Huna, son of Rav Yehoshua, said 
that half the damage is considered payment ofa fine. 


The Gemara elaborates. Rav Pappa said: Half the damage is con- 
sidered a payment of money, as he maintains: Standard oxen do 
not exist in the presumptive status of safety," and therefore are 
likely to cause damage. And by right, the owner should pay the 
entire damage caused by his animal, and it is the Merciful One that 
has compassion on him, as his ox is not yet forewarned until it 
has gored a person or an animal three times. Fundamentally, the 
payment is for damage that the animal caused. Rav Huna, son of 
Rav Yehoshua, said that half the damage is payment of a fine, as 
he maintains: Standard oxen exist in the presumptive status of 
safety, and are not dangerous. And by right, the owner should not 
pay at all, as the ox goring could not have been anticipated, and 
therefore the owner bears no responsibility. And it is the Merciful 
One that penalized him so that he would guard his ox. The sum 
that he pays is a fine. 


The Gemara provides a mnemonic’ for the proofs cited with regard 
to this dispute: Damaged; what; and killed; principle. We learned 
in a mishna that if an innocuous ox gored and killed another’s 
ox, both the damaged and the damager share in the payments. 
Granted, according to the one who said that half the damage is a 
payment of money; that is how the damaged party shares in the 
payments. By right, the owner of the dead ox should be compen- 
sated for his entire loss. However, since the ox that gored his ox was 
innocuous, the owner of the gored ox bears half the costs. The 
mishna characterizes him as sharing in the payments. However, 
according to he who said that half the damage is payment ofa fine, 
by right, the injured party himself is entitled to nothing. Now, the 
owner takes half the damage that by right is not his; can he be 
characterized as sharing in the payments? 


The Gemara answers: This halakha is necessary only for the degra- 
dation of the carcass. Initially, half the damage is assessed by calcu- 
lating the difference between the value of a living ox and the value 
of its carcass when the owner of the ox that gored the other ox stands 
trial. The degradation in the value of the carcass from when it was 
gored until the owner is able to sell it is borne by the owner of the 
carcass. The owner thereby shares in the payment, as he loses that 
sum. The Gemara asks: We already learned the halakha with regard 
to the degradation of the carcass in a baraita in Bava Kamma (10b) 
in which it is taught that the passage in the mishna: I have become 
liable to pay payments of damage," teaches that the owners tend 
to the carcass" and bear the costs of its degradation. 


NOTES 


Family members in a country overseas - “NSW %3 
ot maa: Although her family, certainly those living 
overseas, have no monetary claim, the issue here is not 
their monetary or legal rights. Rather, the question is 
whether the statement that he seduced the daughter 
constitutes degradation. In this regard, the fact that she has 
relatives who would be displeased is enough to establish 
the claim. Consequently, that confession would not be 
accepted, as it tarnishes the reputation of the family (Rabbi 
Aharon HaLevi). 


Do not exist in the presumptive status of safety - wh 
swp WW npa: The Ritva and others explain that this 
does not mean that the assumption is that every ox will 
gore a person. It means that even those oxen that do not 
typically gore people must be guarded. Consequently, one 
who fails to guard them is liable to pay; he cannot be seen 
as the victim of unavoidable circumstances. 


Payments of damage etc. -= 3) 712 bwn: The inference 
is as follows: Had it stated simply damage, the understand- 
ing would have been that the owner of the ox that gored 
another ox must pay the victim the entire damage or half 
the damage in the case of an innocuous ox. In contrast, 
the phrase: Payments of damage, indicates that he is liable 
to payment determined when he stands trial, deducting 
degradation from the sum that he is liable to pay, but not 
payment to cover all the damage he caused (Rabbeinu 
Crescas Vidal). 


BACKGROUND 


A mnemonic - }12°B: Because the Talmud was studied 

orally for many generations, mnemonic devices were nec- 
essary to facilitate memorizing a series of halakhot and the 

order in which they were taught. 


HALAKHA 


That the owners tend to the carcass — paon Doyanw 
Tya: The owner of the ox that was gored bears the 
cost of the degradation of the carcass. How so? Consider 
the case of an ox worth two hundred dinars that was 
gored and killed, and its carcass, which was worth one 
hundred dinars at the time of its death, was worth only 
eighty dinars at trial. If the ox that gored a person or animal 
was forewarned, its owner pays one hundred dinars; if it 
was innocuous, the owner pays fifty dinars. The owner 
of the dead ox is not compensated for the twenty dinars 
of degradation of the carcass. The Rema writes that this 
halakha applies only if the owner of the ox that was gored 
is immediately apprised of his loss. However, if he was 
not apprised, and therefore could not have tended to the 
carcass and sold it immediately, the owner of the ox that 
gored a person or animal must pay for the degradation 
in its value. The Tur claims that this halakha applies also if 
the market price of the carcass decreased, whereas others 
contend that the owner of the ox that was gored bears 
the cost of the decrease in the market price of the carcass 
(Rambam Sefer Nezikim, Hilkhot Nizkei Mamon 7:8; Shulhan 
Arukh, Hoshen Mishpat 403:20). 
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The Gemara answers: One of these halakhot is with regard to an 
innocuous ox and one is with regard to a forewarned ox. The 
Gemara adds: And it is necessary to teach both halakhot, as if the 
mishna had taught us only with regard to an innocuous ox, one 
would understand that its owner is treated with leniency and the 
owner of the carcass bears the cost of degradation due to the fact 
that the ox has not yet been forewarned; however, with regard 
to a forewarned ox, that was forewarned, say no, the owner 
of the carcass does not bear the cost of degradation. And if the 
mishna had taught us only with regard to a forewarned ox, one 
would understand that its owner is treated with leniency and the 
owner of the carcass bears the cost of degradation due to the fact 
that he pays for the entire damage, and therefore, the relatively 
insignificant cost of degradation is overlooked. However, with 
regard to an innocuous ox, say no, since the owner pays only half 
the damage, he must bear the cost of degradation. Therefore, it 
was necessary to state the halakha in both cases. Therefore, there 
is no proof from this mishna whether half the damage is payment 
of a money or payment ofa fine. 


The Gemara continues. Come and hear an additional proof from 
a baraita: What is the difference between an innocuous and a 
forewarned ox? The difference is that the owner of an innocuous 
ox pays half of the damage from its body. Compensation for the 
damage may be collected only from the body of the ox that gored 
another ox. If the ox that gored another ox is worth less than half 
the damage, e.g. if an inexpensive ox killed an expensive one, the 
injured party receives less than half the damage. And the owner 
of a forewarned ox pays the entire damage from the owner’s 
property, and the value of the ox that gored another ox has no 
effect on the payment. The tanna did not teach an additional 
difference that the owner of an innocuous ox does not pay based 
on his own admission and the owner of a forewarned ox pays 
based on his own admission." Apparently, the half damage is a 
payment of money and not a fine. 


The Gemara refutes this claim: This baraita is no proof, as the 
tanna taught some cases and omitted others" and did not list all 
the differences between innocuous and forewarned oxen. The 
Gemara asks: What else did he omit that he omitted this? The 
failure to include an item in a list can be deemed insignificant only 
if it is one of at least two omissions. If there is only one omission, 
apparently it was omitted advisedly. The Gemara replies: He omit- 
ted the halakha of the half ransom" as well. If a forewarned ox 
killed a person, its owner pays a ransom, and if an innocuous 
ox killed a person, the owner does not pay even half the ransom. 
The Gemara rejects this claim: If it is due to the half ransom that 
the failure to list the difference with regard to payment based on 
one’s own admission is insignificant, it is not an omission. 


HALAKHA 


Innocuous and forewarned — Y2) o7: The owner of a 
forewarned ox pays full damages from his highest quality 
property. The same applies to any damage caused by an ani- 
mal in the course of its typical conduct and which therefore 
is considered forewarned. If an innocuous ox caused damage 
its owner pays half of the damage, paid from the body of the 
ox itself (Rambam Sefer Nezikim, Hilkhot Nizkei Mamon 1:2-3; 
Shulhan Arukh, Hoshen Mishpat 389:2, 9). 


The tanna taught some cases and omitted others - xan 
wi: This is a standard response to an attempted inference 
from an omission in a mishna. The idea is that an omission of 
a case from a mishna is not significant if the tanna did not list 
all of the possible cases. An alternative manner of expressing 
the same concept is the phrase: Is that to say that the tanna 


NOTES 


Half ransom — 1313 °¥M1: The owner of an innocuous ox that 
killed a person pays nothing, not even half the ransom, as 
explicitly stated in Bava Kamma (Rambam Sefer Nezikim, 
Hilkhot Nizkei Mamon 10:2). 


should have continued reckoning cases like a peddler? The 
immediate rejoinder to this answer, as here, is for the Gemara 
to inquire: What else did he omit that he omitted this? In other 
words, in order to assert that the tanna did not list all possible 
cases, it must be proven that the tanna omitted additional 
examples. 
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As it can be explained: According to whose opinion is this baraita 
taught? It is according to the opinion of Rabbi Yosei" HaGelili," 
who said: The owner of an innocuous ox pays half the ransom. 
According to his opinion, the only differences between innocuous 
and forewarned oxen are those specified in the mishna. 


The Gemara suggests: Come and hear an additional proof from the 
mishna. One who said: My ox killed so-and-so, or: My ox killed an 
ox belonging to so-and-so, this owner pays based on his own admis- 
sion. What, is this not referring to an innocuous ox, for which he 
pays half the damage, proving that it is a payment of money and not 
a fine? The Gemara rejects the proof: No, the tanna is referring to a 
forewarned animal. 


The Gemara asks: However, in the case of an innocuous ox, what is 
the halakha? If it is that he does not pay based on his own admission, 
then, rather than teaching the latter clause of the mishna: One 
whose ox killed a slave belonging to so-and-so does not pay based 
on his own admission, let him distinguish and teach the distinction 
within the case itself: In what case is this statement said? It is with 
regard to a forewarned ox; however, the owner of an innocuous ox 
does not pay based on his own admission. The Gemara rejects this 
proof: The entire mishna is speaking of a forewarned ox, and does 
not address the halakha of an innocuous ox at all. Therefore, no proof 
can be cited with regard to the nature of half the payment. 


The Gemara suggests: Come and hear an additional proof from the 
mishna: This is the principle: Anyone who pays more than what he 
damaged, the payments are fines, and therefore he does not pay 
based on his own admission. The Gemara infers: Ifhe pays less than 
what he damaged, he pays based on his own admission. Apparently, 
payment of half the damage is a payment of money, not a fine. The 
Gemara rejects this proof: Do not infer and say: Ifhe pays less than 
what he damaged, he pays based on his own admission. Infer and say: 
If he pays precisely what he damaged, he pays based on his own 
admission. 


The Gemara asks: But according to that explanation, if he pays less 
than the damage he caused, what is the halakha? If it is that he does 
not pay based on his own admission, let the tanna teach a more 
general principle: This is the principle: Anyone who does not pay 
the amount that he damaged does not pay based on his own admis- 
sion, as that formulation both indicates one who pays less and indi- 
cates one who pays more than the damage he inflicted. The Gemara 
concludes: This is a conclusive refutation of the opinion of Rav Huna, 
son of Rav Yehoshua, that payment of half the damage is a fine. 


NOTES 


n from the publisher 


According to whose opinion is this baraita taught? It is 
according to Rabbi Yosei, etc. — 131 Di? 37 139 KA: The struc- 
ure of the Gemara appears to indicate the following: The 
Gemara attempts to prove that apparently the payment of half 
he damage is a monetary payment and nota fine, from the fact 
hat the distinction between a forewarned ox, whose owner 
pays based on his confession, and an innocuous ox, whose 
owner does not pay based on his confession, was omitted from 
he mishna. The Gemara answers: The tanna taught some cases 
and omitted others. The Gemara asks: What else did he omit 
hat he omitted this? The Gemara answers: He omitted payment 
of half the ransom, as there is no payment of ransom at all for 
an innocuous ox. The Gemara notes: That is not an omission, 
as the mishna is in accordance with the opinion of Rabbi Yosei 
HaGelili, who holds that there is a payment of half the ransom 
in the case of an innocuous ox. Indeed, Rabbeinu Simha, cited 
in Tosefot HaRosh, explains the Gemara in this manner. However, 
that explanation is difficult. The entire difficulty raised by the 


Gemara is based on establishing that the mishna is according 
to the individual opinion of Rabbi Yosei HaGelili, which is by no 
means the most obvious possibility. 

The Ra’avad explains in the name of one of his teachers that 
the contention that the tanna included some cases and omit- 
ted others is far-fetched, and therefore, the Gemara prefers an 
explanation of the mishna that does not rely on that contention, 
even if it requires adoption of a minority opinion. However, 
some difficulty remains, and therefore, most early commentar- 
ies explain the exchange in the Gemara differently. The Gemara 
is saying that once it was established that the tanna omitted the 
difference between the forewarned and innocuous oxen with 
regard to ransom, apparently there is another difference that he 
omitted. It must be that he omitted the difference with regard 
to liability to pay half the damage based on one's own confes- 
sion. This proves that the payment of half the damage is a fine 
and poses a difficulty to the one who holds that it is a monetary 
payment. The Gemara responds that it is not an absolute proof 


as it could be established that the mishna is according to the 
opinion of Rabbi Yosei HaGelili, in which case there is no differ- 
ence between them with regard to ransom, and therefore there 
is no need to search for an additional difference with regard to 
payment based on confession (Ra’avad; Rosh; Ritva). 


Rabbi Yosei HaGelili - han ia: Tosafot discuss at length 
why the Gemara attributes this opinion to Rabbi Yosei HaGelili, 
as there is no source where he is cited expressing this opinion, 
and it is merely inferred from his statements. Furthermore, if 
we are willing to ascribe this opinion based on inference, it 
could be attributed to Rabbi Akiva and to other Sages as well. 
The Ritva claims that in cases of this kind, the Gemara is not 
particular about the precise identity of the tanna, but is satis- 
fied with the fact that there is a tannaitic opinion to this effect, 
even if there are other Sages who might also concur with this 
opinion. 
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The Gemara further concludes: And the halakha is that payment 
ofhalf the damage" is a fine. The Gemara asks: Is there a conclusive 
refutation of the opinion of Rav Huna, son of Rav Yehoshua, and 
the halakha" is in accordance with that opinion? The Gemara 
responds: Yes, the halakha is in accordance with his opinion, as, 
what is the reason that his opinion was conclusively refuted? It is 
because the tanna does not teach: This is the principle: Anyone 
who does not pay the amount that he damaged. However, the 
reason the tanna did not employ that formulation is not clear-cut 
for him, since there is the payment of half the damage caused by 
pebbles" dispersed by an animal proceeding in its usual manner. As 
it is a halakha transmitted to Moses from Sinai that the payment 
for pebbles is a monetary payment, not a fine; it is due to that fact 
that the tanna did not teach the principle: Anyone who does not 
pay the amount that he damaged does not pay based on his own 
admission. In the case of pebbles, although he does not pay the 
amount that he damaged, he pays based on his own admission. 


Based on that ruling, the Gemara concludes: And now that you 
said that payment of half the damage is a fine," this dog that ate 
lambs," and a cat that ate large roosters,” is unusual" damage, for 
which the owner is liable to pay only half the damage if the animal 
was innocuous, and therefore, we do not collect it in Babylonia. 
The payment for unusual damage is a fine, and fines cannot be 
collected in Babylonia, as there are no ordained judges authorized 
to adjudicate cases involving fines. However, if the cat ate small 
roosters, that is its usual manner, and we collect the damages in 
Babylonia, as it is a payment of money. 


HALAKHA 


Half the damage — pr Kaha: The payment of anyone obli- 
gated to pay a sum equivalent to the amount of damage caused 
is considered a monetary payment, whereas the payment of 
anyone obligated to pay either more or less than the amount 
of damage caused is a fine. A person is liable to pay a fine based 
only on the testimony of witnesses (Rambam Sefer Nezikim, 
Hilkhot Nizkei Mamon 2:8). 


Half the damage caused by pebbles — ninis pu xn: If an 
animal dispersed pebbles from under its feet in the course of 
walking, and those pebbles caused damage, it is a sub-category 
of the primary category of damage of foot, which includes any 
damage caused by the animal in the course of its standard con- 
duct, and the animal's owner is obligated to remit a monetary 
payment to the person whose property was damaged, from his 
highest quality property. However, there is a halakha transmit- 


A conclusive refutation and halakha - xom xan: There is 
a difference between the Gemara’s use of the expressions con- 
clusive refutation and difficulty. If the opinion of a Sage is char- 
acterized as difficult, his opinion was not completely rejected. 
The Gemara is merely noting that there is a difficulty with that 
opinion. There is a tradition among the early commentaries that 
there is an answer to each of those difficulties. Indeed, several 
books, e.g., Rabbi Yeshaya Berlin's Kashot Meyushav, are devoted 
to providing answers in all of the places where the Gemara 
concludes that it is difficult. In contrast, when the Gemara con- 
cludes that there is a conclusive refutation of an opinion, the 
difficulty is significant to the extent that the opinion of that 
Sage is rejected. That explains the astonishment expressed by 
the Gemara: A conclusive refutation and halakha? 


And now that you said that payment of half the damage is a 
fine — xpp xpp xaa MONT saw: Even though fundamen- 
tally, ordained judges are required to adjudicate monetary cases 
as well as cases of fines, the Sages instituted that in this regard 
the Sages in each place are the agents of the original ordained 
Sages. Although they said that this principle is implemented 
only in common cases, damage caused by animals is deemed 
a frequent occurrence and is therefore within the jurisdiction of 


NOTES 


ted to Moses from Sinai that he pays only half of the damages 
(Rambam Sefer Nezikim, Hilkhot Nizkei Mamon 2:2; Shulhan Arukh, 
Hoshen Mishpat 390:3). 


A dog that ate lambs, etc. - 13) 29x bart xa: If an undo- 
mesticated animal killed and ate an animal or ate raw meat, 
this is typical conduct, and its owner must pay the complete 
amount of the damage caused. However, in the case of a dog 
that killed a lamb or in the case of a cat that killed a large rooster 
and ate it, that is atypical conduct and therefore the owner of 
the cat or dog is liable to pay only half the damage. A person 
liable to pay half the damage pays only based on the ruling of 
judges ordained in Eretz Yisrael (Rambam Sefer Nezikim, Hilkhot 
Nizkei Mamon 3:7; Sefer Shofetim, Hilkhot Sanhedrin 5:9; Shulhan 
Arukh, Hoshen Mishpat 391:6; 1:5). 


Babylonian judges when the payment for damages is a mon- 
etary payment and not a fine (Ritva). 


Large roosters - 92737 ian: The early commentaries state 
that this distinction between large and small animals applies 
only to a cat that killed roosters. However, with regard to the 
case of a dog that ate lambs, it is unusual for a dog to eat even 
undersized lambs, and therefore those cases may not be adjudi- 
cated in Babylonia (Rashi and Meiri on Bava Kamma). 


It is unusual — y7 maw: As explained by Rashi, any damage 
caused to an object by a domesticated or undomesticated 
animal eating it falls into the primary category of damage of 
tooth, which includes any damage caused by the animal by 
eating an item that it typically eats. However, if the animal ate 
an item that it does not typically eat, it no longer falls into the 
category of tooth. Instead, the animal is considered to have 
acted with the intention to cause damage, which places it in 
the category of horn, which includes any damage that the 
animal causes intentionally. Consequently, as long as it was not 
forewarned, that act has the legal status of goring by an innocu- 
ous ox, and the owner only pays half the damage from the 
animal itself. 
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The Gemara comments: And in cases of fines, if the injured party 
seized™ property from the offender in the amount of the fine, even 
in Babylonia we do not repossess it from him, as according to the 
letter of the law he is entitled to that payment, and the party from 
whom he seized the property cannot claim that he does not owe 
that payment. And if the injured party said: Set me a time to go to 
a court in Eretz Yisrael, where cases of fines are adjudicated, we 
set a time for him, and if the other disputant does not go to Israel 
as demanded, we excommunicate him. 


The Gemara adds: Either way, whether or not he agrees to go to 
Eretz Yisrael, if he keeps the cause of the damage, we in Babylonia 
excommunicate him, as we say to him: Remove your cause of 
damage," in accordance with the opinion of Rabbi Natan. As it is 
taught in a baraita that Rabbi Natan says: From where is it derived 
that a person may not raise a vicious dog" in his house, and may 
not place an unsteady ladder" in his house? It is as it is stated: 

“And you shall make a parapet for your roof that you shall not place 
blood in your house” (Deuteronomy 22:8). It is prohibited to leave 
a potentially dangerous object in one’s house, and one who refuses 
to remove it is excommunicated. 


And if he seized — Dam: Rabbeinu Tam maintains that seized 
in this context means that he seized the animal that caused the 
damage, as, if the legal status of this situation is like that of the 
damage caused by the horn of an innocuous ox, payment may 
be collected only from the animal itself, not from the rest of the 
owner's property. The Meiri agrees. Many early commentaries, 
however, maintain that since he is not collecting the damages 
through the legal system but is seizing compensation for the 
damage he suffered, the above distinction does not apply. As a 
result, even if the owner of the rooster or the lamb seized other 
assets of the owner of the dog and the cat, the courts do not 
repossess them. The Rivan attributes this explanation to Rashi 
in Bava Kamma. This explanation also stands to reason, as it is 
unlikely that the value of a cat would be sufficient to offset half 


the damage to a large rooster. 


NOTES 


Remove your cause of damage - 37" poo: The Ritva writes, 
and the Nimmukei Yosef cites in his name, that this principle 
applies only to a nuisance like a dog, when the owner can be 
ostracized until he kills it or removes it by some other means. 
f, however, it was an ox that he utilizes for his work, the court 
does not compel the owner to remove it from his possession. 
He is forced to upgrade his supervision over it. In the Jerusalem 
Talmud, there is an opinion cited by the authorities that even 
hough the party that suffered the damage has the right to seize 
he possessions of the one whose animal caused the damage, 
and despite the fact that the latter is required to remove the 
source of damage from his possession, the owner of the animal 
hat caused the damage is under no obligation, not even by the 
aws of Heaven, to pay a fine if the court lacks the authority to 
orce him to do so (see Nimmukei Yosef). 


HALAKHA 


And if he seized — Da7 *x1: Even though courts do not 
collect fines outside Eretz Yisrael, where the judges are not 
ordained, the person liable to pay the fine is ostracized 
until he attempts to appease the person who incurred 
the damage and pays him an appropriate sum. If he does 
so, the ostracism is repealed, even if the one who incurred 
the damage refuses to be placated. Similarly, if the victim 
seizes the property of the person liable to pay the fine 
equal to the value of the fine, the court does not repossess 
it from him. The Rema states in the name of the Rosh that 
although the court does not assess the damage ab initio 
so that if he chooses to do so the victim will know how 
much to seize, if the victim seized the other's property, the 
court assesses the damage and informs him whether he 
is allowed to keep the entire sum that he seized. All these 
limitations apply to fines fixed by Torah or rabbinic law. 
However, Sages located in each place have the authority 
to institute ordinances and collect fines from those who 
violate their ordinances (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 5:17; Shulhan Arukh, Hoshen Mishpat 1:5). 


A vicious dog - y3 abo: It is prohibited to raise a vicious 
dog unless it is tied with iron chains. In a border town 
one may raise a vicious dog, but he must tie it by day and 
release it at night. The Rema cites an opinion that if Jews 
are living among gentiles and require protection they may 
raise dogs for that purpose; however, ifthe dog is so vicious 
that it poses a real danger to people beyond the need for 
protection, the owner must tie it with chains, as stated here 
and in Bava Kamma 83b (Rambam Sefer Nezikim, Hilkhot 
Nizkei Mamon 5:9; Shulhan Arukh, Hoshen Mishpat 409:3). 


An unsteady ladder — say ow: It is a mitzva to remove 
any potential danger from one’s property. One who keeps a 
dangerous item in his house has failed to fulfill the positive 
mitzva of making a parapet and has violated the prohibi- 
tion: You shall not place blood in your house (Rambam Sefer 
Nezikim, Hilkhot Rotze‘ah UShmirat HaNefesh 11:4; Shulhan 
Arukh, Hoshen Mishpat 427:8). 


BACKGROUND 
Damages of cats and dogs - Tnm abp R: Apparently, 
based on the Gemara, cats were not completely domesti- 
cated and trained in those times. However, some people 
kept cats in their houses in order to battle snakes, mice, and 
other small vermin. However, in many cases, the cat would 
pounce on birds or even on the children of the house. 
Most of the dogs in that period were either shepherd 
dogs or guard dogs. Later in this tractate (61b), it is clear 
that raising a dog in one’s home as a pet was uncommon. 
Moreover, there were those who kept a vicious dog, a sav- 
age guard dog trained to attack and even kill people. It 
was no wonder that a dog of that kind could pounce on 
domesticated animals and kill them. 
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In this chapter, the Gemara concluded that one who rapes or seduces a young woman 
who is forbidden to him, regardless of whether the prohibition is by Torah law or 
by rabbinic law, need not and may not marry her. However, he is required to pay her 
father the fine mentioned in the Torah. However, if she was forbidden to him by a 
prohibition punishable by death, then even if in this particular case the death penalty 
is not administered, the perpetrator is exempt from paying the fine. 


These halakhot are based on several principles analyzed in this chapter. One is that a 
person is not punished with two punishments for one prohibited action; rather he 
receives the more severe punishment. Another is that in the case of any prohibition 
whose violation incurs both lashes and monetary payment, one pays and is not 
flogged. One is obligated to make that payment even if the prohibition was punish- 
able by karet. 


With regard to the details mentioned in the verse, the Gemara concluded that the 
rapist is obligated to pay the fine only if the victim is a virgin and not one who lost 
her presumptive virgin status, e.g., an emancipated maidservant or a woman who 
participated in a marriage ceremony; however, the rapist is obligated to pay even ifhe 
raped a minor girl and not only if the victim is a young woman. Furthermore, even if 
the victim was a young woman who was betrothed and widowed from betrothal, he is 
obligated to pay. In addition, although the verse refers to a young woman with a father, 
even if the victim was an orphan the rapist pays a fine. However, with regard to this 
detail, there is a difference between the victim of rape and the victim of seduction, as 
one who seduces an orphaned young woman is exempt, because she was complicit 
in performing the action. With regard to refusal to marry the perpetrator, the Sages 
derived that this applies to both the victim of rape and the victim of seduction, and 
both the father and the daughter have the right of refusal. 


The Gemara concluded that the sum written in the Torah is a fine and the perpetra- 
tor pays it to every young woman that he victimizes. However, in addition, like any 
person who injures another, he pays for pain, humiliation, loss of livelihood, medical 
costs, and degradation. The fine is payment for the act of intercourse alone. Since that 
sum is a fine and not a monetary obligation, like all fines it is collected only through 
the testimony of witnesses and not by his own admission and it may be levied and 
collected only by ordained judges. 


Summary of 
Perek Ill 


Remnant of an ancient ketuba, marriage document, found in a cave in the 
Judean Desert. Dating back to the second century, it is the oldest ketuba ever 
discovered. It was hidden, along with other objects, by refugees at the end 
of the bar Kokheva revolt. Although most of the text of the ketuba is missing, 
many significant details can be derived from what remains. 
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And if a man sell his daughter to be a maidservant, she shall 
not go out as the menservants do. If she does not please her 
master, who has espoused her to himself, then he shall let her 
be redeemed; he shall have no power to sell her to a foreign 
people, seeing that he has dealt deceitfully with her. And if he 
espouse her to his son, he shall deal with her after the manner 
of daughters. If he takes another wife for himself, her food, her 
clothing, and her conjugal rights he shall not diminish. And 
if he does not do these three for her, then she shall go out for 
nothing, without money. 

(Exodus 21:7-11) 


Ifa man take a wife, and go in unto her, and hate her, and place 
wanton charges against her, and bring up an evil name upon 
her, and say: I took this woman, and when I came near to her, 
I did not find in her the tokens of virginity; then the father of 
the young woman, and her mother, shall take and bring forth 
the tokens of the young womans virginity to the Elders of the 
city in the gate. And the young woman's father shall say to the 
Elders: I gave my daughter to this man as a wife, and he hates 
her; and he has placed wanton charges, saying: I did not find 
in your daughter the tokens of virginity; and these are the 
tokens of my daughter's virginity. And they shall spread the 
garment before the Elders of the city. And the Elders of that 
city shall take the man and chastise him. And they shall fine 
him a hundred shekels of silver, and give them to the father of 
the young woman, because he has defamed a virgin of Israel; 
and she shall be his wife; he may not send her away all his days. 


(Deuteronomy 22:13-19) 


The Torah states that the fine of the rapist of a young woman must be paid to 
her father. This chapter analyzes the nature of this rule, which leads to a broader 
discussion of a father’s rights over his daughter. The main sources in the Torah for 
these rights are the verses that deal with the sale of one’s daughter as a maidservant, 
and there are also several rabbinic ordinances in this regard. The Gemara debates 
whether these are personal rights, or monetary rights that can be bequeathed to the 
father’s heirs. 


Another area of halakha in which a father is a party to his daughter’s claim is the 
case of a defamer. Although this situation is described in detail in the Torah, many 
ofits details require clarification. The discussion here focuses on the extent to which 
the verses must be fulfilled in a literal manner. All agree, for instance, that no punitive 
measures may be taken as prescribed in the Torah without the testimony of witnesses, 
which is not mentioned in these verses. 


The analysis of the rights of a father over his daughter leads to the central topic of 
this chapter: The husband's rights with regard to his wife, and his corresponding 
obligations toward her. The focus of this debate is the marriage contract and its 
stipulations, which define these rights and obligations. This chapter deals with the 
obligations of the husband that apply by Torah law, which are derived from the case 
of the Hebrew maidservant who marries her master. In addition, it discusses those 
obligations that apply by rabbinic law. 


Introduction to 
Perek IV 
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MI S HNA In the case of a young woman who was 


seduced," the compensation for her humil- 
iation and her degradation and her fine belong to her father. And 
the same applies to the compensation for pain in the case of a 
woman who was raped. If the young woman stood trial" against 
the seducer or rapist before the father died," these payments 
belong to her father, as stated above. If the father died before he 
collected the money from the offender, the payments belong to her 
brothers. As the father’s heirs, they inherit the money to which he 
was entitled before he passed away. 


However, if she did not manage to stand in judgment before the 
father died, and she was subsequently awarded the money, the 
compensation belongs to her," as she is now under her own juris- 
diction due to the fact that she no longer has a father. If she stood 
trial before she reached majority, the payments belong to her 
father, and if the father died, they belong to her brothers, who 
inherit the money notwithstanding the fact that she has become a 
grown woman since the trial. If she did not manage to stand in 
judgment before she reached majority, the money belongs to her. 
Rabbi Shimon says: Even if she stood trial in her father’s lifetime 
but did not manage to collect the payments before the father died, 
the brothers do not inherit this money, as it belongs to her. 


HALAKHA 


A young woman who was seduced, etc. - ANMSnaw TWI 
^a): The fine and the compensation for the humiliation and 
degradation of a seduced young woman and the pain of a 
raped young woman all belong to her father. If she has no 
father, she herself is entitled to the money (Rambam Sefer 


woman who sued only after she reached majority or married, 
or after her father's death, the fine and the compensation for 
humiliation, degradation, and, in a case of rape, the pain, all 
belong to the woman. If she stood trial when she was under 
her father’s authority, the money belongs to her father. If she 


Nashim, Hilkhot Na‘ara Betula 2:14). 


If she stood trial before the father died, etc. — 1y p12 mmay 
^d ANT 12 xbw: In the case of a seduced or raped young 
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subsequently reached majority or married, or her father passed 
away, her brothers collect the money as his heirs, as the father 
is entitled to them as soon as the court delivers its verdict 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 2:15). 


By contrast, with regard to her earnings and the lost items that she 
has found, although she has not collected them," e.g., she had yet 
to receive her wages, if the father died they belong to her brothers. 
These payments are considered the property of their father, as he 
was entitled to them before he passed away. 


+ EM ARA™ Gemara asks: What is the mishna 


teaching us? We already learned this in a 
mishna (Ketubot 39a): The seducer pays three types of indemnity 
and the rapist pays four. The seducer pays compensation for his 
victim's humiliation and degradation and for the fine the Torah 
imposes ona seducer. A rapist adds an additional payment, as he 
pays compensation for the pain she suffered. The Gemara answers: 
It is necessary for the mishna to teach that the money is given to 
her father. The Gemara asks: It is also obvious that the money 
goes to her father, from the fact that a seducer pays these types 
of indemnity, as, if one claims that the money goes to her, why 
does a seducer pay her at all? After all, he acted with her consent," 
how can she then claim compensation? 


NOTES 
She stood trial, etc. — ^3) pta May: Some commentaries 
note that the phrase: She stood trial, does not prove that 
the father himself cannot sue the offender. Rather, the tanna 
formulates his statement in this manner because the young 
woman is the sole claimant in the case that follows in the 
mishna, where the father already died (Shita Mekubbetzet). 
In fact, some early authorities claim the very opposite, that 
she cannot pursue this claim on her own, as the fact that the 
money will go to her father indicates that he is the appropri- 
ate litigant (Ra'avad; see Rambam). 


Belongs to her - masy bw 1719: Some authorities rule that 
in this case all of the compensation belongs to her (Rambam; 
Tosafot). Others maintain that with regard to the payments for 
humiliation and degradation, which are compensation for 
actual damage caused, the obligation is created automati- 
cally at the time of the rape or seduction, which was before 
the father died. Consequently, the sum belongs to the father 
even after he has passed away, and the brothers are entitled 
to this payment as his heirs. It is only the fixed monetary fine 
that comes into effect due to the court ruling and therefore 
belongs to the woman (Ramban). 


NOTES §=—W¥W¥W¥—____ 
Although she has not collected them - 123 Kow by ar: 
The Gemara will inquire into the suitability of the use of the 
term collected, with regard to a lost object she found. As for 
the reason why the mishna employs this term, some com- 
mentaries write that typically there is no need for a trial in 
order for someone to collect wages owed to them, whereas 
in the cases of a rapist and a seducer, the sum due for humili- 
ation and degradation must be determined by the court 
(Bah on Rif). 


He acted with her consent - tay Amy: The commentar- 
ies point out that this cannot be speaking of the seduction 
of a minor. She is not considered to have acted with con- 
sent because she is not legally competent to make these 
decisions. 
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HALAKHA 


You raped or you seduced my daughter, etc. - DDI% 
D1 Ma Nx mwa: In a case of one who is accused of 
perpetrating a crime that would render him liable to pay 
compensation for the damage he caused, if he falsely 
swears that he is innocent, he is liable to bring a guilt- 
offering. However, if he was accused of a crime that would 
render him liable to pay a fixed monetary fine and he 
alsely swears that he is innocent, he is not liable to bring 
a guilt-offering. The reason for this is that his false denial 
of the claim is not significant, because he would not have 
been obligated to pay the fine even if he had admitted his 
guilt. If one was accused of a crime that would render him 
iable to pay compensation for damage he caused and also 
a fixed monetary fine, and he swears falsely that he is inno- 
cent, he is liable to bring a guilt-offering due to his denial of 
he regular monetary claim. Consequently, if one accused 
another of raping his daughter, which includes liability for 
both a fine as well as compensation for the humiliation 
and degradation caused to the victim, and the accused 
swore falsely that he was innocent, he is liable to bring a 
guilt-offering (Rambam Sefer Hafla‘a, Hilkhot Shevuot 8:3). 


Which excludes these, as they are fines - pW by IXY? 
Dap: In a case where one who is sued for a payment he 
would not have to pay based on his own admission, e.g., a 
fine, if he denied the claim and swore falsely, he is exempt 
from bringing a guilt-offering for falsely taking an oath in 
denial of a monetary claim. However, he is liable for hav- 
ing violated the general prohibition of taking a false oath 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 7:2). 


NOTES 

| administer an oath to you, etc. — 313% Waw: The 
oath referred to here is the oath on a deposit (see Leviticus 
5:20-26). The halakhot of this oath are elucidated mainly 
in tractate Shevuot. Although the halakhot concerning this 
oath are numerous and detailed, the basic idea is as follows: 
When someone has in his possession a deposit belonging 
to another person or that person's stolen property, and he 
falsely swears that he does not owe him anything, and he 
later admits that he lied, he must pay what he owes plus 
an extra one-fifth of its value. In addition, he must bring 
an offering, the guilt-offering for robbery. The offender is 
obligated in the one-fifth and is liable to bring the guilt- 
offering only if all the conditions of this case are fulfilled. 
Some commentaries contend that one of these conditions 
is that the claim must refer to a particular, defined object 
from which the payment was to be collected (Josafot). In 
any case, even if the conditions are not precisely fulfilled, 
he is liable to bring a different offering for his false oath. 


Or perhaps, although he stood trial, etc. -yax brie 
^D p72 Way't 43: The early authorities had other versions of 
the text that read: Or perhaps, although he stood trial itis a 
fine, and one who admits to a fine is exempt (see Rabbeinu 
Hananel). However, Rashi does not accept this reading, 
and the standard text of the Gemara is in accordance with 
Rashi's version. This difference in the text affects the mean- 
ing of both Abaye's question and the rest of the passage. 

According to Rashi, the question refers to one issue 
alone: Do the halakhot of a guilt-offering for robbery apply 
in a case where the source of the monetary obligation 
was a fine, but the obligation is currently viewed as a 
regular monetary obligation because the court has already 
ordered the perpetrator to pay? 

Conversely, according to the other reading, Abaye's 
question refers not only to the halakhot of a guilt-offering 
for robbery, but also to whether the obligation is viewed 
as a regular monetary obligation with regard to other hala- 
khot once the court has ordered him to pay. For instance, if 
the court that ordered him to pay cannot be contacted to 
verify its ruling, would the perpetrator be obligated to pay 
if he admits that he was found guilty in court, or would the 
halakha that one is not liable to a fine by his own admis- 
sion be relevant in this case as well (see Josafot, Ramban, 
Rabbeinu Aharon HaLevi, Rashba, and Ritva)? 
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The Gemara answers: It was necessary for the mishna to mention 
these cases in order to address the case where she stood for judg- 
ment before her father died, and then he died before collecting 
payment. In this case, there is a dispute between Rabbi Shimon and 
the Rabbis as to whether the sons inherit these payments from the 
father or whether the money belongs to the young woman. 


§ We learned in a mishna there (Shevuot 36b) that if someone said 
to another: You raped my daughter, or: You seduced my daughter," 
and the other says: I did not rape and I did not seduce, to which 
the father replied: I administer an oath to you," and the defendant 
said: Amen, and afterward he admitted that he had raped or 
seduced the man’s daughter, he is obligated both in the payments of 
a rapist or a seducer as well as an additional one-fifth, and he must 
bring an offering for swearing falsely that he did not owe the money. 


Rabbi Shimon exempts him, as he does not pay the fine on his own 
admission. The accused individual is not considered to have taken a 
false oath in denial of a monetary charge because he would not have 
been obligated to pay the fine on the basis of his own admission of 
guilt. The Rabbis said to him: Although he does not pay the fine 
on his own admission, indeed he does pay compensation for the 
humiliation and degradation on his own admission. Consequently, 
he has denied a monetary claim, and therefore his false oath obligates 
him to add one-fifth and to bring an offering. This concludes the 


mishna. 


In light of this mishna, Abaye raised a dilemma before Rabba: With 
regard to one who says to another: You raped my daughter, or: You 
seduced my daughter, and I made you stand in judgment for your 
actions, and you were found obligated to pay me money but you 
did not do so, and the defendant says: I did not rape, or: I did not 
seduce, and you did not make me stand in judgment, and I was 
not found obligated to pay you money, and the defendant took an 
oath that he was telling the truth and subsequently admitted his guilt, 
according to the opinion of Rabbi Shimon, what is the halakha? 


Abaye explains the two sides of the dilemma: Since he stood trial 
and was found liable, is this considered a regular monetary obli- 
gation, and therefore he is liable to bring the offering for taking a 
false oath to deny a monetary claim? Or perhaps one can argue 
that although he stood trial" and the court ordered him to pay, the 
payment is in essence a fine. Rabba said to him: Since he has already 
stood trial, it is considered a regular monetary payment, and he is 
liable to bring the offering of an oath. 


Abaye raised an objection to Rabba from the following baraita. 
Rabbi Shimon says: One might have thought that in the case of one 
who says to another: You raped my daughter, or: You seduced my 
daughter, and he says: I did not rape her, or: I did not seduce her, 
or if he claimed: Your ox killed my slave, and he says: It did not kill 
him, or ifhis slave said to him: You knocked out my tooth, or: You 
blinded my eye and you are therefore obligated to emancipate me, 
and he says: I did not knock it out, or: I did not blind your eye, and 
he takes an oath but later admitted to the truth of the accusation, 
one might have thought that he should be liable to bring an offering 
for a false oath denying a monetary claim. 


Therefore, with regard to the offering for a false oath in denial of 
a monetary claim, the verse states: “If anyone sin, and commit a 
trespass against the Lord and deal falsely with his neighbor in a 
matter of a deposit or of a pledge or of arobbery or have oppressed 
his neighbor, or have found that which was lost and deal falsely 
with it, and swear to a lie” (Leviticus 5:21-22). Just as all these 
matters listed in the verse are unique in that they are monetary 
obligations equal in value to the loss one has caused another indi- 
vidual, so too, this halakha applies to all obligations that are mon- 
etary claims, which excludes these payments of a rapist, a seducer, 
and the like, as they are fines." 
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What, is it not referring to a case where he has stood trial, 
and yet Rabbi Shimon does not render him liable for the oath as 
the payment was originally a fine? Rabba refutes this argument: 
No, that baraita is referring to a situation where he has not stood 
trial. 


Abaye persists: But from the fact that the first clause of the baraita 
deals with one who has stood trial, it follows that the latter clause 
also deals with one who has stood trial. As the baraita teaches in 
its first clause: I have derived the halakha only for matters for 
which one pays the principal. With regard to the payments that 
are double the principal, and payments that are four and five 
times the principal, and those of the rapist, and the seducer, and 
the defamer, from where is it derived that all these are included 
in the liability to bring an offering for falsely taking an oath on a 
deposit? The verse states: “If anyone sin and commit a trespass 
[ma'ala ma‘al]” (Leviticus 5:21). The doubled usage of the word 
trespass serves to amplify and include any false oath taken in 
denial of monetary liability. 


Abaye analyzes this statement: What are the circumstances? 
If this is referring to a situation when he has not stood trial, is 
there double payment in that case? Everyone agrees that one 
who admits his guilt is exempt from the double payment, and yet 
this obligation is mentioned in the baraita. Rather, it is obvious 
that the baraita is referring to a case where it is claimed that he 
has already stood trial and was declared liable to pay the double 
payment, and the accused individual denies this claim. Abaye 
summarizes his question: And from the fact that the first clause 
of this baraita deals with one who has stood trial, the latter clause 
also deals with one who has stood trial, and even so Rabbi 
Shimon does not deem him liable to bring an offering for his oath. 


Rabba said to him: I could answer you that the first clause deals 
with one who is accused of already having stood trial and been 
deemed liable, and the latter clause deals with one who has not 
stood trial, and this entire baraita is in accordance with the opin- 
ion of Rabbi Shimon. According to this answer, Rabbi Shimon 
concedes that after one has been deemed liable in court, the 
double payment attains the status of a regular monetary obligation 
rather than a fine, and therefore in the first case in the baraita he 
is liable to bring an offering and a payment for his admission. But 
I will not answer you a far-fetched answer, for if it is so, that the 
entire baraita represents the opinion of Rabbi Shimon, you could 
say to me: Let the tanna of the baraita either teach explicitly in 
the first clause: Rabbi Shimon says, or let him teach in the latter 
clause: This is the statement of Rabbi Shimon. 


Rabba continued: Rather, I will say that the entire baraita is 
referring to one who has stood trial, and as for the difference in 
halakha, the first clause is in accordance with the opinion of the 
Rabbis, who deem one liable to bring the offering of an oath in a 
case where the plaintiff says that the defendant stood trial, was 
found liable, and swore falsely. And the latter clause represents 
the opinion of Rabbi Shimon, who exempts one who confesses 
from bringing the offering of an oath. 


And I concede to you, Abaye, with regard to the liability to bring 

an offering for falsely taking an oath on a deposit, that the Merci- 
ful One exempts him from this offering here, based upon the 

verse “And deal falsely with his neighbor in a matter of a deposit,” 
(Leviticus 5:21), which indicates that one is liable to bring an offer- 
ing only if he lied about a claim that was originally a monetary 

obligation. 
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BACKGROUND 

Until Rav Yosef sat at the head - Kwa ADP 31 INT Ty: 
The Talmud relates how Rav Yosef assumed leadership 
of the school (see Berakhot 64a; Horayot 14a). After Rav 
Yehuda’s passing, there were two possible candidates to 
succeed him as head of the school in Pumbedita, Rabba 
and Rav Yosef. The younger Rabba was known for his 
brilliance, whereas Rav Yosef was famed for the breadth 
of his Torah knowledge. Not knowing who to choose, 
they asked the Sages of Eretz Yisrael a general question: 
Who is preferable: Sinai, i.e., a scholar with vast expertise, 
or one who uproots mountains, i.e., a Sage with a sharp 
mind? The answer they received was that Sinai is prefer- 
able. Nevertheless, Rav Yosef refused the appointment 
for various reasons, and for the twenty-two years during 
which Rabba served as head of the school, Rav Yosef did 
not claim for himself any position of greatness. Rav Yosef 
agreed to take his place as head of the school only after 
Rabba passed away. 
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NOTES 


And when I say that Rabbi Shimon maintains that after one is declared 
liable in court his obligation to pay is considered a regular monetary 
payment rather than a fine, that is not to say that he is liable to bring 
an offering for falsely denying a monetary claim, but rather to say 
that the recipient of the payment bequeaths it to his sons. Unlike a 
fine, which does not pass by inheritance to one’s heirs, this is classified 
as a regular monetary payment. Consequently, if the perpetrator was 
deemed liable in court and ordered to pay the father of the girl he raped 
or seduced, and the father died before receiving payment, his sons 
inherit the right to that payment. 


Abaye raised an objection to this last point from the mishna. Rabbi 
Shimon says: If the daughter did not manage to collect the payments 
before the father died, they belong to her. And if you say that this 
fine is amonetary payment to the extent that one can bequeath it to 
his sons after the trial, why does the money belongs to her? Since 
the trial has taken place, it should be the property of the brothers 
by inheritance from their father, as it is already considered a regular 
monetary obligation that is owed to the father. 


Rava said: This matter was difficult for Rabba and Rav Yosef for 
twenty-two years without resolution, until Rav Yosef sat at the 
head? of the academy and resolved it in the following manner: There, 
in the case of a rape, it is different, as the verse states: “And the 
man who laid with her shall give the young woman’s father fifty 
shekels of silver” (Deuteronomy 22:29), from which it is inferred: The 
Torah entitled the father to this money only from the time of giving. 
Consequently, if the father dies before receiving the money, he does 
not bequeath his right to the money to his sons. Instead, the daughter 
is considered to take her father’s place as the plaintiff, because she was 
the victim, and the money is paid to her. 


And when Rabba said that the fine imposed by a court is considered 
a regular monetary obligation with regard to one’s ability to bequeath 
it to his sons, he was not referring to this particular case of a rapist or 
seducer, but only to other fines," which do have the status of regular 
monetary obligations after the court delivers its verdict. 


The Gemara asks: However, if that is so, that the verb “give” is 
explained in this manner, with regard to an ox that killed a slave, 
where it is written: “He shall give to their master thirty shekels of 
silver” (Exodus 21:32), so too will you say that the Torah entitled the 
master only from the time of giving? The Gemara answers: “Shall 
give [yiten]; is distinct, and “shall give [venatan],” is distinct." The 
first expression, which is stated with regard to an ox that killed a slave, 
does not indicate that the recipient acquires the right to the money 
only from the moment it is given, whereas the formulation employed 
in the case of rape does indicate that this is the case. 


And when Rabba said that the fine imposed by the court 
is considered a regular monetary obligation...only to 
other fines — Mibap Wwa.. Kia 731 VIX? 2: The early 
authorities disagree with regard to Abaye's opinion through- 
out this discussion. It is unclear whether he even means to 
express an independent position or whether he raised his 
question merely for the purpose of clarification. Similarly, it 
is not entirely clear what Rabba himself holds at the end of 
he discussion. 

Some commentaries maintain that according to Rabba, a 
ather bequeaths all fines to his sons aside from the fine due 
o be paid by a rapist or seducer, whereas Abaye disagrees. 
According to this interpretation, this issue is dependent on a 
dispute in the Jerusalem Talmud over whether the recipient of 
he payment is considered to be entitled to the money from the 
ime the court issues its verdict or from the time the payment 
is actually given. 
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The Ri HaLavan states that everyone agrees that a son 
inherits all of his father’s rights, including fines, with the excep- 
tion of the fine paid by a rapist or seducer. In his opinion, the 
discussion does not concern the question of whether the fine 
is considered a regular monetary obligation for the purposes 
of inheritance, but only whether it is a monetary payment with 
regard to an oath imposed by one’s sons. In other words, if the 
sons claim that a certain individual was already pronounced 
liable to pay their father a fine for having raped his daughter, 
and the accused man denies the charges and falsely swears to 
that effect, would he be liable to bring a guilt-offering? 

The Ramban argues that although this interpretation fits 
the logic of the discussion, the phrase: To bequeath it to his 
sons, indicates that the discussion is about whether the sons 
inherit the rights to the fine at all. Furthermore, in the Jerusalem 
Talmud the dispute is understood to pertain to whether or not 
the sons inherit the rights to the fine. 


Shall give [yiten] is distinct, and shall give [venatan] is dis- 
tinct - anh fati] nb Į: Rashi explains that the difference 
between these two expressions lies in their grammatical tense. 
In the word venatan, the verb natan appears in past tense, and 
future tense is indicated by the prefix ve. This alludes to the fact 
that the father fully acquires the right to the money only once it 
has already been given. Conversely, in the word yiten, the verb 
itself is formulated in the future tense. 

Alternatively, the Ritva understands the general context of 
the verses as follows: Yiten is referring to the court's order to the 
aggressor to pay the owner of the slave and indicates that the 
master has a right to the money from the time of the court's 
decision. The word venatan is referring to the actual payment 
and indicates that the father of the rape victim is entitled to the 
money only from the time of the payment. 
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The Gemara raises a difficulty: If so, that the main source for this 
halakha is the phrase “shall give [venatan],’ when it was taught in 
the baraita that a man who rapes or seduces a woman is not liable 
to bring the offering for a false oath in denial of a monetary claim, 
rather than saying that this is derived from the fact that the verse 
states “and deal falsely,’ he should have said that it is derived from 
the fact that the verse states “shall give,” as this is the phrase that 
teaches that the payment is considered a fine even after he has 
stood trial. 


In answer to this question, Rava said: When it was necessary to 

cite a proof from “and deal falsely,” it was with regard to a situation 

where the young woman’ case was brought to trial, and the court 

ruled in her favor, and she reached majority and subsequently 

died before the money was paid. The reason that “and deal falsely” 
is necessary in that case is because there, when the father inherits, 
it is from her that he inherits.’ 


The Gemara raises another difficulty: If so, the language of the 
baraita: Excluding these, as they are a fine, is inaccurate, as it is a 
regular monetary payment, not a fine. In answer to this question, 
Rav Nahman bar Yitzhak said that this phrase means: Excluding 
these, as they are originally a fine, and it is only once the court 
orders the man to pay that they are viewed as regular monetary 
payments. 


Abaye raised an objection to this explanation of the opinion of 
Rabbi Shimon, based upon the mishna in Shevuot cited above (42a), 
which states: Rabbi Shimon exempts him, as he does not pay a 
fine on his own admission. The Gemara infers: The reason that he 
is not liable to bring a guilt-offering is because he has not stood 
trial. However, if he has stood trial and been found guilty, in 
which case he pays on his own admission when he later admits 
that he was already convicted in court, he should also be liable to 
bring an offering if he denies that he was convicted in court and 
takes an oath to that effect. This contradicts the claim that, accord- 
ing to Rabbi Shimon, even after one is convicted in court, the 
payment is still considered a fine. 


The Gemara answers: Rabbi Shimon stated his opinion to them 
in accordance with the statement of the Rabbis themselves, as 
follows: According to my opinion, although he has stood trial, 
the Merciful One exempts him from the offering, as derived from 
the verse: “And deal falsely with his neighbor in a matter of a 
deposit” (Leviticus 5:21), which indicates that he is liable only for 
a claim that originally concerned regular a monetary payment. 
However, according to your opinion, you should at least concede 
to me ina case where he has not stood trial, that when one claims 
the money, he claims a fine and not a regular monetary payment. 


And the principle is that one who admits that he is liable to pay a 
fine is exempt. Since the man would not have been liable to pay 
even ifhe had admitted his guilt, his denial of guilt is not considered 
a denial of monetary liability, and even if he swears falsely that he 
is not liable, he still does not become liable to bring an offering. 
And the Rabbis hold that when the father claims payment in court, 
it is the compensation for the humiliation and degradation that 
he claims. His main focus is not on the fine, and therefore the 
denial refers to a regular monetary claim. 


NOTES 
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HALAKHA 


A widow is sustained from the property of the 
orphans — owin p333 ni Ty: A widow 
is entitled to sustenance from the estate of her 
deceased husband throughout the period of her 
widowhood, provided that she has not claimed 
payment of her marriage contract. The right to sus- 
tenance applies even if it is not explicitly stated in 
the document itself. Since the heirs are obligated 
to sustain the widow, her earnings belong to them 
(Rambam Sefer Nashim, Hilkhot Ishut 18:1; Shulhan 
Arukh, Even HaEzer 93:3, 95:1). 


The daughter is sustained and the brothers must 
beg for charity at people’s doors — min nan 
connart Sy hgw? prem: Ifa man died and left sons 
and. daughters, the sons inherit his entire estate. 
However, their sisters are entitled to sustenance 
until they mature or are betrothed. This is referring 
to one who left behind enough property to provide 
for both his sons and daughters. If his estate suffices 
only for the daughters, they claim their sustenance 
from this property, while the sons must go begging 
if necessary (Rambam Sefer Nashim, Hilkhot Ishut 
19:17; Shulhan Arukh, Even HaEzer 112:11). 


Awidow with regard to the daughter - byx maby 
nam: If a man left behind a widow and a daughter, 
and his estate is not large enough to provide for 
them both, the widow receives her sustenance from 
the inheritance while the daughter must beg for 
charity. This is the ruling of the Rambam, in accor- 
dance with the opinion of Rabbi Abba here. Others 
accept the opinion cited in the Jerusalem Talmud 
(Bava Batra 9:1), that each has equal rights to the 
property, and therefore they may both draw their 
sustenance from it until nothing is left. It is only in 
a case of a widow, a son, and a daughter where the 
children must go and seek charity, while the widow 
alone receives her sustenance (Josafot; Rosh). The 
Shulhan Arukh cites the Rambam’s opinion as the 
main ruling, while that of Josafot is mentioned as an 
alternative opinion (Rambam Sefer Nashim, Hilkhot 
Ishut 19:21; Shulhan Arukh, Even HaEzer 93:4). 


NOTES 

In the case of his widow, the deceased is not 
necessarily amenable to her living in comfort — 
namna mh xp > inggh: The later authorities 
explain ‘that a father wants his daughter to get mar- 
ried, which is why he provides her with a dowry 
in his lifetime, and even after his death he wants 
her to retain some money that she can add to her 
dowry. By contrast, he has no particular interest in 
his widow's marriage to another man. Similarly, with 
regard to degradation, a man does not want his 
widow to be degraded and feel the need to marry 
someone to avoid reliance on others, whereas he 
prefers that his daughter marry as soon as possible 
(Haver ben Hayyim; Sukkat David). 


The daughter is sustained and the brothers must 
beg - byy PMT min nan: The reason for this 
difference is that the daughter i is entitled to her 
sustenance due to the stipulation in her mother’s 
marriage contract, which is like any other debt that 
must be paid from the father’s estate. Consequently, 
although the sons are his heirs, there is a lien upon 
the father's estate ensuring payment for his daugh- 
ter’s sustenance, and therefore her claim takes pre- 
cedence over the rights of her brothers. In a case of 
a widow and a daughter, who are both supported 
by virtue of the marriage contract, it is necessary 
to consider other factors to decide between them 
(see Tosafot). 
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The Gemara asks: If this explanation is correct, with regard to what 

do the tanna’im disagree? Rav Pappa said: Rabbi Shimon holds 

that a person does not leave aside something that is fixed, e.g., a 

fine, and claim something that is not fixed, e.g., the compensation 

for humiliation and degradation, which need to be assessed by the 

court. Consequently, a claim of rape is essentially a demand for the 

fine. And conversely, the Rabbis hold that a person does not leave 

aside something that, if the defendant admits to it, he is not exempt 

from payment, e.g., humiliation and degradation, and claim some- 
thing that, if the defendant admits to it, he is exempt from payment. 
Consequently, they contend that the lawsuit is mainly focused on 

the compensation for the humiliation and degradation. 


§ Rabbi Avina raised a dilemma before Rav Sheshet: With regard 
to a daughter who is sustained by her brothers, i.e., an orphan 
whose brothers provide her with her sustenance from their father’s 
estate, in accordance with the stipulation in the marriage contract 
between their parents that requires the father to pay for his daughter’s 
sustenance from his property, to whom do her earnings belong? 


Rabbi Avina explains the sides of the dilemma. One might say 
that the brothers stand in place of the father: Just as there, if their 
father is alive, her earnings go to the father, here too her earnings 
go to the brothers. Or perhaps this is not similar to the case of a 
living father. Why not? Because there, she is sustained from his 
own property, and therefore he is entitled to receive her earnings, 
whereas here, she is not sustained from their possessions but from 
the estate of their father, and consequently they should not receive 
her earnings. 


Rav Sheshet said to him: You already learned the answer to this 
dilemma from a mishna (Ketubot 81a): A widow is sustained from 
the property of the orphans," and her earnings are theirs. This 
indicates that although a widow receives her sustenance from the 
estate of her deceased husband, in accordance with the stipulations 
of the marriage contract, the orphans are nevertheless entitled to her 
earnings. The same reasoning should apply to an orphan sustained 
by her brothers. 


The Gemara refutes this argument: Are the two situations compa- 
rable? In the case of his widow, the deceased is not necessarily 
amenable to her living in comfort." Consequently, she is entitled 
only to the minimum guaranteed to her in the marriage contract, 
while her earnings go to his heirs. Conversely, with regard to his 
daughter, he is amenable and is interested in her living in comfort, 
and therefore he allows her to retain her earnings so that she can have 
the extra money. 


The Gemara asks: Is that to say that the welfare of his daughter is 
more preferable to him than that of his widow? But didn’t Rabbi 
Abba say that Rabbi Yosei said: The Sages established the halakha 
of a widow with regard to the daughter, who is also entitled to 
sustenance from the estate, like the halakha of a daughter with 
regard to the brothers in a case of a small estate that is insufficient 
for the livelihoods of both the girl and her brothers? 


Rabbi Abba explains: Just as in the case of a daughter with regard 
to the brothers, the halakha is that the daughter is sustained from 
the father’s estate, and if the brothers have nothing to eat they must 
go and beg" for charity at people’s doors," so too, in the case of 
a widow with regard to the daughter," the widow is sustained 
and the daughters beg for charity at people’s doors. This indicates 
that a man is more concerned for his widow than his daughter. The 
Gemara explains: The two cases are not comparable. With regard to 
degradation, one’s widow is preferable to him, i.e., if one of them 
must be forced to go around requesting handouts, a man would 
rather it be his daughter than his widow. By contrast, with regard to 
comfort, the comfort of his daughter is more preferable to him 
than that of his widow. 
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Rav Yosef raised an objection to Rav Sheshet’s conclusion that 
the orphan girl’s earnings belong to the brothers, from the mishna: 
With regard to her earnings and the lost items that she has 
found, although she has not collected them, if the father died, 
they belong to her brothers. Rav Yosef infers: The reason for this 
halakha is that she acquired her earnings in her father’s lifetime, 
which indicates that the money she earns after the father’s death 
belongs to her. What, is it not referring even to a daughter who is 
sustained from his estate? The Gemara refutes this claim: No, it 
deals with a daughter who is not sustained from his property but 
who sustains herself through her own earnings. 


The Gemara asks: If the mishna is speaking of one who is not sus- 
tained from his estate, what is the purpose of stating this? It is 

obvious that this is the halakha, as even according to the one who 

said that a master can say to his slave: Work for me but I will not 

feed you,"i.e., a master is not legally obligated to provide sustenance 

to his slave, this applies only to a Canaanite slave, with regard to 

whom it is not written in the Torah: “With you,™ and therefore 

his master is not obligated to feed him. 


However, in the case ofa Hebrew slave, as it is written with regard 
to him: “With you” (Deuteronomy 15:16), which indicates that he 
is entitled to live with his master as an equal, the master may not 
compel the slave to serve him unless he feeds him. All the more 
so concerning his daughter, it cannot be the case that this young 
woman has to work and give her wages to the brothers if they are 
not obligated to sustain her at the same time. 


Rabba bar Ulla said: It is necessary only for the surplus. The 
mishna is not stating that the brothers take her earnings and do not 
sustain her, leaving her with nothing. Rather, the question concerns 
a young woman whose earnings provide her with more than she 
needs for her sustenance, leaving her with a surplus. It is this surplus 
that belongs to her brothers. Rava said in response to Rabba bar 
Ulla’s explanation: Is it possible that a man as great as Rav Yosef 
does not know that there is an explanation according to which the 
mishna is referring to the surplus, and in his ignorance he raises a 
refutation against Rav Sheshet? This certainly cannot be the case. 


Rather, Rava said: The mishna itself poses a difficulty to the 
opinion of Rav Sheshet, and this difficulty led Rav Yosef to his 
conclusion. This is as the mishna teaches: Her earnings and the 
lost items that she has found, although she has not collected 
them. Rava analyzes this statement: With regard to items that she 
has found, from whom does she collect them?" The concept of 
collecting is inappropriate in this case. 


Rather, is it not the case that this is what the mishna said: Her 

earnings are like items she has found: Just as items she has found 

in her father’s lifetime belong to her father, and after the father’s 

death they belong to her, so too, the same rule applies to her earn- 
ings as well: In the father’s lifetime, they go to the father, and after 

the father’s death they belong to her, even when she is sustained 

from the inheritance. The Gemara concludes: We can learn from 

this inference that the mishna deals with her earnings themselves, 
not their surplus, in contrast to the interpretation of Rav Sheshet. 


This halakha was also stated by amora’im, as Rav Yehuda said 
that Rav said: In the case of a daughter who is sustained by the 
brothers," her earnings nevertheless belong to her. Rav Kahana 
said: What is the reason for this? As it is written with regard to 
slaves: “And you may make them an inheritance for your sons 
after you” (Leviticus 25:46), from which it is inferred: It is them, 
slaves alone, that you bequeath to your sons, and you do not 
bequeath your daughters to your sons. This verse teaches that a 
man does not bequeath a right that he has over his daughter to his 
son. All the rights a man possesses over his daughter are personal 
rights, which are not transferable by inheritance. 


HALAKHA 

Work for me but | will not feed you — Jat 2x) Yay Mwy: 
A master may say to his Canaanite slave: Work for me 
but | will not feed you. However, he is obligated to feed 
a slave who is his wife's usufruct property (Rif; Rambam). 
The Rema writes that according to some authorities, this 
halakha applies only in normal times. However, during 
amines, when no one will take pity on the slave and 
give him charity when he goes begging, the master is 
required to feed him (Tosafot; Rosh; Tur; see Gittin 12a). 
evertheless, even in this situation, if the slave earns 
money, the master can tell him to feed himself from 
his earnings, despite the paucity of the sum (Rambam 
Sefer Kinyan, Hilkhot Avadim 8:2; Shulhan Arukh, Yoreh 
De‘a 267:20). 


A daughter who is sustained by the brothers - na 
PMX pa maiwang: When a girl receives her sustenance 
from her father's estate after his death, her earnings and 
the items that she has found belong to her. The halakha 
is not in accordance with the opinion of Rav Sheshet. 
Rather, it follows Rav Ashi’s later ruling in accordance 
with the opinion of Rav, as stated by the Gemara on 43b 
(Rambam Sefer Nashim, Hilkhot Ishut 19:10; Shulhan Arukh, 
Even HaEzer 12:2). 


NOTES 


With regard to whom it is not written in the Torah: 
With you - Jay ma and Kbt: Some explain that this is 
referring to the verse "As a hired worker, and as a settler, 
he shall be with you” (Leviticus 25:40), which is stated 
in the form of a command (Tosafot). Others maintain 
that the Gemara is referring to the verse “Because he 
fares well with you” (Deuteronomy 15:16), which clearly 
indicates that one must treat a Hebrew slave well, by 
ensuring that his living conditions are no worse than 
those of his master (Meiri). 


Items she has found, from whom does she collect 
them — x34 pan mg: According to Rav Yosef, it 
was seemingly unnecessary for the mishna to men- 
tion the case of items she has found. Consequently, he 
understands that it is mentioned in order to indicate 
that the status of her earnings is like that of items she 
has found (Ritva). 
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NOTES 


But one can say that the verse is speaking of the fine a 
father is paid in the case of the seduction, etc. — x2°x) 
93) TATA 037...293: On what grounds can one distin- 
guish between the rights to the fine and her earnings? Rashi 
explains that her earnings are a more common payment, 
and therefore her retaining of this money is more likely to 
cause enmity. Others state that according to the opinion 
of Rav Sheshet, the main concern of the Torah is that the 
girl's body not be subjugated, and therefore the brothers 
do not inherit any right that pertains to her body. Since 
her earnings are merely a monetary right, the daughter 
does not suffer a loss of dignity if they pass to her brothers 
(Rabbeinu Crescas Vidal). 


Perek IV 
Daf 43 Amud b 


HALAKHA 

When he injured her in her face — 7354 AY¥sw: With 
regard to one who hurts someone's minor daughter in a 
manner that reduces her value, whether for work or mar- 
riage, e.g., a facial injury, he must pay damages and loss 
of livelihood to her father. Damages that do not affect her 
value and the payments for pain, medical costs, and humili- 
ation, belong to the girl herself. Similarly, one who harms his 
own minor daughter must pay for her pain, medical costs, 
and humiliation, as stated by Rabbi Yosei bar Hanina here 
and Rabbi Yohanan in Bava Kamma 88a (Rambam Sefer 
Nezikin, Hilkhot Hovel 4:14; Shulhan Arukh, Hoshen Mishpat 
424:6). 


BACKGROUND 


The honorifics of Rav and Rabbi — 311 31 "x: By Torah 
law, only scholars who received ordination are permit- 
ted to serve as judges, as they receive their authority in a 
chain of transmission reaching back to the court of Moses. 
Toward the end of the Second Temple period, the custom 
of addressing ordained Sages with the title of Rabbi was 
introduced. As explained in Sanhedrin 14a, the ordination of 
Sages may be performed only in Eretz Yisrael. For this reason, 
even Sages of Babylonia who taught Torah to the masses 
were entitled Rav rather than Rabbi. 

Some Babylonian Sages who ascended to Eretz Yisrael 
but were not ordained there continued to be called Rav. 
However, others did receive ordination in Eretz Yisrael (see 
17b). Some of these Sages, e.g., Rabbi Abba and Rabbi Ela- 
zar, moved to Eretz Yisrael and were ordained when they 
were young, and therefore they are always referred to in 
the Gemara as Rabbi. Others, e.g., Rabbi Ami and Rabbi Asi, 
moved to Eretz Yisrael when they were already prominent 
Sages. At times they are referred to in the Gemara as Rav, 
and at times they are referred to by their later title, Rabbi. 
The case of Rabbi Zeira is similar, as his title serves to distin- 
guish between the halakhot he taught in Babylonia, with 
regard to which he is called Rav Zeira, and his statements 
in Eretz Yisrael, under the title of Rabbi Zeira. 
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Rabba strongly objects to this explanation that the verse is refer- 
ring to a man’s rights to his daughter’s earnings: But one can say 
that the verse is speaking of the fine that a father is paid in the case 
of the seduction" of his daughter, and the fines paid to him if she 
is raped, and compensation due to him for injuries that she suf- 
fered, and the verse indicates that these rights are not bequeathed 
to his heirs. And Rav Hanina likewise explicitly taught that the 
verse is speaking of payments a father is paid in the case of the 
seduction of his daughter, and the fines due to him if she is raped, 
and compensation for injuries she has suffered. 


The Gemara questions this interpretation: With regard to injuries, 
they are the result of her bodily pain, and the guiding principle 
is that any compensation for a daughter’s physical pain does not 
belong to her father, who merely keeps it in trust for her. If so, 
the category of injuries should not have been included in this list. 
Rabbi Yosei bar Hanina said: 


We are dealing with a case when he injured her in her face, ™ 
and therefore he must also pay for the loss of her value, a sum 
that belongs to her father. Rav Zeira said that Rav Mattana said 
that Rav said, and some say Rabbi Zeira® said that Rav Mattana 
said that Rav said: With regard to a daughter who is sustained 
by the brothers, her earnings belong to her, as it is written: 
“And you may make them an inheritance for your sons after 
you” (Leviticus 25:46), which indicates: It is them, slaves, that you 
bequeath to your sons, and not your daughters to your sons. This 
verse teaches that a man does not bequeath a right that he has 
over his daughter to his son. 


Avimi bar Pappi said to Rabbi Zeira: Shakud" said this halakha. 
The Gemara asks: Who is Shakud? This is a nickname for Shmuel. 
The Gemara asks: Didn’t Rav say it? The Gemara answers: One 
should say that Avimi bar Pappi meant that even Shakud said it, 
i.e., Shmuel also agreed with this ruling. Mar bar Ameimar said to 
Rav Ashi: The Sages of Neharde’a say as follows: The halakha is 
in accordance with the opinion of Rav Sheshet, that brothers who 
are sustaining their sister are entitled to her earnings. Rav Ashi said: 
The halakha is in accordance with the opinion of Rav, that her 
earnings belong to her. The Gemara concludes: And the halakha 
is in accordance with the opinion of Rav. 


When he injured her in her face — m3933 AY¥SW: Rashi here 
explains that her facial injury reduces her value, which is a 
loss suffered by her father, as he has the right to sell her as a 
Hebrew maidservant. Others cite an alternative explanation 
from a manuscript version of Rashi, that an injury to her face 
causes humiliation to the rest of her family (Shita Mekubbetzet). 
Yet others explain the Gemara’s discussion as follows: If the 


NOTES 
Shakud - “pW: Rashi explains that Shmuel was diligent 
[shakud] in his studies in order to issue proper halakhic rulings, 
and in fact, the halakha is generally in accordance with his 
opinion in questions of monetary law. Alternatively, this name 
eflects in a more general manner Shmuel’s great diligence in 
his studies, unrelated to his preparation when issuing halakhic 
ulings (see Jerusalem Talmud, Nedarim 8:2; Arukh). Others 


= 


= 


payment is for her pain, the father has no rights to it at all, and interpret shakud as speedy. Jeremiah speaks of an almond tree 


if itis for her loss of livelihood, this certainly belongs to her father, 
as it is compensation for her inability to work. As for medical 


[makel shaked], which represents a fast-approaching event (see 
Jeremiah 1:11-12), because an almond tree bears fruit earlier than 


costs, these are paid to the doctor. Consequently, there seems other fruit trees. In other words, Shmuel would learn quickly and 


to be no reason to state the category of injuries here at all. The 


was able to study large amounts of material (Ramat Shmuel). 


Gemara answers that she was injured in the face ina manner All these interpretations fit the Jerusalem Talmud's version of 


which entitles her only to payment for her degradation (Ritva). 


Shmuel’s nickname Shoked. Yet others suggest that Shmuel 
was called by this name because Rabbi Yehuda HaNasi strove 
[shoked] to ordain him without success. 
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ho benothe hieaunordangh 
MISHNA oew o betroths his minor daug ter to a 


man," and the man subsequently divorces 
her, and her father then betroths her to another, and she is wid- 
owed, the payment specified in her marriage contract, even from 
her second husband, is his, i.e., it belongs to the father. However, if 
her father married her off and her husband divorced her," and her 
father then married her to another man and she was widowed, 
even the payment specified in her marriage contract from her first 
marriage is hers. Rabbi Yehuda says that the payment specified 
in the first marriage contract belongs to the father. They said to 
him: Ifit was after he married her off, even the first time, her father 
no longer has authority over her. 


GEMARA The Gemara infers from the language of 
the mishna: The reason is that he married 
her off, and the husband divorced her," and he married her off to 
another man, and she was widowed. However, if she was widowed 
twice" she is no longer fit to be married, due to the concern 
that she is the cause of her husbands’ early demise. The Gemara 
comments: And the tanna incidentally teaches an unattributed 
opinion in accordance with the opinion of Rabbi Yehuda HaNasi, 
who said that presumption is established by two occasions. Con- 
sequently, she is already considered a danger after two husbands 
have passed away, as opposed to the opinion that three incidents 
are required to establish a presumption. 


§ The mishna taught that Rabbi Yehuda says the payment specified 
in the first marriage contract belongs to the father. The Gemara 
asks: What is the reason of Rabbi Yehuda?" The Gemara explains 
that Rabba and Rav Yosef both say: Since the father is entitled 
to the payments of the marriage contract from the time of her 
betrothal, when the first husband obligated himself to pay her 
marriage contract, as the girl was under her father’s authority at the 
time, the father receives the money. Although the money is actually 
paid only after the girl was married and divorced, at which time she 
is under her own jurisdiction, her father acquired his right to the 
marriage contract from the time of her betrothal, when she was 
under his authority. 


NOTES 


The reason is that he married her off and the husband divorced 
her, etc. — 1D. AWN AMw!TT KAVY: If a woman marries multiple 
men and they die, she is not permitted to remarry, due to the 
concern that she may be the cause of her husbands’ deaths (see 
Yevamot 64b). The tanna‘im dispute whether this prohibition 
applies only after the woman's third husband has died or even 
after her second husband has died. As for the reasoning for this 
halakha, the amora’im argue whether it is because her bad for- 
une causes her husbands to die on her account or whether it 
is assumed that she has an illness or defect that leads to her 
husbands’ death. There is a practical difference between these 
wo explanations in the case of a woman whose husbands died 
during their betrothal and in an instance where the husbands 
passed away as a result of some other clear cause unrelated to 
heir wife, e.g., a war or an accident. 

Although the mishna here is not discussing this prohibition, 
he tanna of the mishna did not want to give an example of a 
ragic case where a woman would not be permitted to remarry 
(Rashi). According to Rabbi Moshe bar Rabbi Yosef of Narbonne, 
just as a woman may not remarry after her second husband has 
died, due to the possibility that she was the cause of his death, 
she also does not receive payment of her marriage contract from 
he estate of her second husband. However, the Ramban and 
Ritva reject this opinion. 

The Gemara’'s inference is based upon the fact that the mishna 
does not say that she was widowed twice. Rather, it states that she 
was divorced and widowed. Some commentaries contend, based 
on Rashi in Yevamot (26a), that for this very reason the tanna 


also did not say that she was divorced twice, as a woman who 
has divorced twice is also prohibited from remarrying. However, 
others refute this idea, arguing that there is no reason to harbor 
suspicions against a woman due to a divorce, which must be 
carried out by her husband (Ritva). 

Some commentaries hold that the prohibition against a 
woman remarrying after two husbands have died applies only 
if they died after marriage, but not if they died when they were 
betrothed to her. Nevertheless, the mishna states that the woman 
was divorced and widowed, instead of widowed twice, even in 
the first clause, so that the cases would be parallel to the cases 
mentioned in the mishna’s latter clause (Ri HaLavan; Meiri). How- 
ever, according to the Rambam, even if the husbands died after 
betrothal and before marriage, the woman is prohibited from 
remarrying. 


What is the reason of Rabbi Yehuda — TTT 919 KayD NNA: 
As opposed to the Gemara here, which relates the dispute to 
the time of the acquisition of the marriage contract, in the Jeru- 
salem Talmud it is stated that according to the opinion of Rabbi 
Yehuda, the Sages entitled a father to his daughter's marriage 
contract in the case under discussion, even if his daughter was 
married and not merely betrothed, so that he would grant her 
a generous dowry. Although the halakha is in accordance with 
the opinion of the Sages, in later generations, scholars of several 
places enacted various decrees obligating the return of all or part 
of a dowry if the woman dies without children a short while after 
the marriage. 
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HALAKHA 


One who betroths his minor daughter to a man, etc. - 
ina mts Dusan: A father who betrothed his daughter 
to aman when she was a minor or a young woman is 
entitled to the payment of her marriage contract if she 
is widowed or divorced before she reaches majority or 
before she marries, i.e., while she is still betrothed. This 
applies even if he then betroths her to another man and 
she is again widowed or divorced before she reaches 
majority or before she marries (Rambam Sefer Nashim, 
Hilkhot Ishut 3:11, 10:11; Shulhan Arukh, Even HaEzer 37:3). 


If he married her off and her husband divorced her — 
mwa mew: Even in the case of a minor daughter, and 
certainly in the case of a young woman, if she was mar- 
ried off by her father and was subsequently widowed 
or divorced during his lifetime, she is under her own 
authority and her father retains no rights over her. There- 
fore, if she is betrothed again, the marriage contract 
belongs to her, in accordance with the unattributed 
opinion in the mishna (Rambam Sefer Nashim, Hilkhot 
Ishut 3:12; Shulhan Arukh, Even HaEzer 37:3, 55:7). 


If she was widowed twice — ya» A TYNN): Ifa 
woman was married or even betrothed to two men 
who both died, she may not wed a third, as she has a 
presumption of one whose husbands die, as stated by 
Rabbi Yehuda HaNasi. If she did marry, or even if she was 
merely betrothed, her husband does not have to divorce 
her. Some authorities state that this halakha applies only 
if both husbands became ill and died, but not if one of 
hem died either from a plague that affected a large 
number of people or from unnatural causes. The Rema 
notes the practice of many to be lenient with regard to 
his prohibition (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 21:31; Shulhan Arukh, Even HaEzer 9:1). 
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NOTES 


From when does the husband's property become liened 
to ensure collection of his wife's marriage contract - x332 
waa nwy: The commentaries disagree about how to under- 
stand the dispute about whether the lien applies from the 
time of betrothal or from the time of the marriage. According 
to Rashi, a woman is legally entitled to a marriage contract 
from the time of betrothal, and if she would be divorced or 
widowed after betrothal, she would be entitled to payment 
even if no document had been written. However, it is com- 
mon custom to write the document right before the marriage. 
The dispute here is whether the lien on the man's property 
takes effect from the time when the woman obtains the righ 
to a marriage contract or from the time when the contract is 
actually written, in accordance with the general policy tha 
only monetary debts for which there is a contract cause a lien 
on the debtor's property. 

Conversely, Rabbeinu Hananel holds that a woman is no 
entitled to a marriage contract until the time of the marriage, 
but the husband may write one from the time of betrotha 
if he wishes. The case under discussion is one in which the 
husband wrote a marriage contract at the time of betrotha 
for the amount required by the Sages, and then he wrote a 
new contract at the time of the marriage, which included the 
obligation to pay an additional sum of money. The question is 
whether this second contract nullifies the first one, in which 
case the lien on the husband's property applies only to that 
which he owned at the time of the marriage, or whether the 
second contract merely adds an additional sum of money to 
the previous contract, in which case the lien on his property 
for the amount specified in the first contract applies to what- 
ever he owned at the time of betrothal, when the first contract 
was written (see Rosh and Ritva). 


Both this and that take effect only from the time of their 
marriage — pwa pa Mt amg At IMx: Rav Sherira Gaon's 
opinion, which provides the basis for the Rambam's ruling, is 
similar to that of Rabbeinu Hananel, only more extreme. He 
agrees with Rabbeinu Hananel that a woman is not entitled 
to a marriage contract from the time of betrothal. Therefore, 
even if the husband voluntarily writes a marriage contract, it 
can be assumed that he does not intend to limit his ability 
to conduct business by creating a lien on his property before 
marriage. 
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Rava raised an objection from a baraita: Rabbi Yehuda says 
that the payment specified in the first marriage contract belongs 
to her father. And Rabbi Yehuda concedes in the case of one who 
betroths his daughter when she is a minor, and she matures and 
subsequently marries, that her father no longer has authority 
over her once she becomes an adult, and he does not retain his 
rights to her marriage contract. According to the above explana- 
tion, why does Rabbi Yehuda agree in that case? Here too, let him 
say: Since the father is entitled to the payment of her marriage 
contract from the time of her betrothal, he receives the payment 
even if she married after she reached majority. 


Rather, if this statement was stated, it was stated as follows: 
Rabba and Rav Yosef both say: Since the amounts of the marriage 
contract are written under his authority, as the marriage contract 
is drafted right before the marriage, at which point the girl was 
still under her father’s jurisdiction, he is therefore entitled to the 
money. This explains why the ruling is different if she reached 
majority before her marriage. In this case, the marriage contract 
was written when she was no longer under her father’s jurisdiction, 
and therefore her father is not entitled to the payment of her 
marriage contract. 


And now that it has been established that even according to the 
opinion of Rabbi Yehuda, the rights to a marriage contract are 
determined based upon the time of marriage and not the time of 
betrothal, despite the fact that its sum is fixed at that time, the 
Gemara asks: From when does the husband’s property become 
liened to ensure collection of his wife’s marriage contract?" Does 
the monetary claim take effect at the time of betrothal, so that 
there is a lien on any property he owned at that time, or is there 
a lien only on property that the husband owned at the time of 
marriage? 


Rav Huna said: With regard to the one hundred dinars for a 
non-virgin and the two hundred for a virgin, the basic sums of a 
marriage contract instituted by the Sages, she has a lien on her 
husband’s property from the time of the betrothal, as she acquired 
this amount when she was betrothed, but with regard to the addi- 
tion, i.e., additional sums of money stipulated by the husband 
himself, the wife’s lien on his property takes effect only from the 
time of the marriage. And Rav Asi said: The lien for both this 
and that take effect only from the time of their marriage." 


The Gemara asks: And did Rav Huna actually say this, that a 

woman has a lien on her husband's property from the time of 
betrothal with regard to payment of the one hundred or two hun- 
dred dinars that constitute the main sum of her marriage contract? 

But wasn’t it stated that amora’im discussed the case of a woman 

who produced against her husband, upon their divorce, two mar- 
riage contracts, written at different times, one of two hundred 

dinars and the other one of three hundred? And Rav Huna said: 
Since she can claim only one marriage contract, if she came to 

collect the first sum of two hundred dinars, she can collect that 
amount even from property her husband sold after the first point 
in time, when this marriage contract was written, and if she wishes 

to collect the one worth three hundred dinars, she can collect 

from property her husband sold after the second point in time. 


HALAKHA 


From when does the husband's property become liened 
to ensure collection of his wife's marriage contract — K332 
724 DRA: With regard to one who betrothed a woman 
and wrote a marriage contract for her but died or divorced 
her before their marriage, she may collect the basic sum of 
the marriage contract from property that belonged to her 
husband at the time of his death. She may not collect her 
payment from property her husband sold after the betrothal, 


nor may she collect any additional sum beyond the basic sum 
of one hundred dinars for a non-virgin or two hundred for a 
virgin. This is the ruling of the Rambam, in accordance with the 
opinion of Rav Sherira Gaon. Others rule that she may claim 
the basic sum of the marriage contract even from property 
her husband sold after the betrothal (Rambam Sefer Nashim, 
Hilkhot Ishut 10:11; Shulhan Arukh, Even HaEzer 55:6, and Beit 
Shmuel there). 
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The Gemara explains the diffculty: And if it is so, that Rav Huna 
maintains that the lien for the basic sum and the addition can be 
ascribed to different dates, let her collect two hundred dinars from 
property sold after the first point in time, as she was already entitled 
to the basic sum of her marriage contract from that day, and she can 
collect the additional one hundred dinars from property sold after 
the second point in time. 


The Gemara refutes this argument: And even according to your 
reasoning, let her collect the entire five hundred dinars, the sum of 
both marriage contracts. She should be able to collect two hundred 
from property sold after the first point in time and three hundred 
from property sold after the second stipulated time. 


Rather, what is the reason that she may not collect the entire sum 
of five hundred dinars? Since he did not write to her in the second 
marriage contract: I chose to add to the payment of your marriage 
contract, and therefore I am writing a contract for three hundred 
dinars in addition to the first two hundred dinars, it is apparent that 
this is what he meant to say to her by writing a second marriage 
contract: If you collect from property sold after the first point in time, 
you may collect two hundred dinars; if you collect from property 
sold after the second point in time, you may collect three hundred 
dinars. 


Here too, this is the reasoning for the ruling that she does not collect 
the additional one hundred dinars from the second stipulated time, as 
he did not write to her in the second marriage contract: I added one 
hundred dinars to your original marriage contract of two hundred 
dinars. Evidently, he did not add to the existing marriage contract. 
Rather, she forgave her rights to the first marriage contract, including 
the lien on his property from the date it was written, in order to accept 
the second marriage document. 


§ After clarifying Rav Huna’s opinion, the Gemara turns its attention 
to a more general issue, connected to his last statement. The Master, 
i.e., Rav Huna, said, as indicated in the above discussion, that if she 
wishes she can collect the sum specified in this marriage contract, 
and if she wishes she can collect the sum specified in that marriage 
contract." The Gemara asks: Shall we say that this opinion disagrees 
with that of Rav Nahman? As Rav Nahman said: With regard to two 
documents" that pertain to the same issue and that are produced one 
after the other," e.g., a pair of documents that ascribe the transfer of 
ownership over a particular field to different times, the second, later 
document nullifies the first. Here too, the second marriage contract 
should negate the first one entirely. 


NOTES 


Two documents - niw w: Some state that this halakha 
applies only to documents of sale, a gift, or a marriage con- 
tract. However, with regard to documents of loans, even if the 
two amounts were identical but from different dates, they are 
assumed to refer to different loans (Rif; geonim). Other early 
authorities cite support for this opinion from the Jerusalem Tal- 


one who lends another for a second time, before the first debt is 
paid off, is required to specify in the second document that he 
is lending him again. The Gemara concludes that although this 
is the advisable course of action, as it prevents error, if one does 
not do so he may nevertheless collect the loans mentioned in 
both documents. 


mud in Ketubot 9:10 (Ritva). The Gemara there discusses whether 


HALAKHA 


She produced two marriage contracts — nw 7M¥iT 
niana: If a woman had two marriage contracts of equal 
value, the later document cancels the earlier one. She has 
a lien on her husband's property from the time when the 
second document was written. If they are not of equal value, 
she may use whichever one she wishes, and the other is 
nullified. If the husband wrote in the second document 
that he was adding an additional sum to that specified in 
the first document, she has a lien on his property from the 
time the first document was written vis-a-vis the sum speci- 
fied in that document, and she has a lien on his property 
from the time the second document was written vis-a-vis 
the additional sum specified in that document (Rambam 
Sefer Nashim, Hilkhot Ishut 16:29; Shulhan Arukh, Even HaEzer 
100714). 


Two documents that are produced one after the other - 
Tmn ma peyin niw vw: If two identical documents 
were written about the same transaction, whether a sale or 
a gift, the second cancels the first. Consequently, if a field 
is repossessed by creditors of the seller, thereby requiring 
he seller to compensate the purchaser for his loss, the pur- 
chaser may repossess property from the seller only on the 
basis of the lien created by the second document. If a tax 
is owed for the field from the period of time between the 
writing of the two documents, the seller is responsible to 
pay it. If the purchaser consumed the field's produce during 
his period of time, he must reimburse the seller. However, 
some hold that although the purchaser is not entitled to the 
produce from this period, he does not have to reimburse 
he owner for anything he took (Tur, based on Rosh). The 
authorities further state that the reputation of the witnesses 
who signed on the first document is not impaired by this 
incident, as it is assumed that they acted in good faith 
(Rambam Sefer Kinyan, Hilkhot Zekhiya 5:9; Shulhan Arukh, 
Hoshen Mishpat 240:2; Sefer Me’irat Einayim). 
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HALAKHA 
If he added so much as a palm tree - 73 DIX XN 
xp: If the second document added to the first, the 
first document remains valid, as the second one was 
written only for the additional amount (Rambam Sefer 
Kinyan, Hilkhot Zekhiya 5:9; Shulhan Arukh, Hoshen 
Mishpat 240:2). 


If the first document was a document of a sale, etc. — 
3193122 Wx: If two documents were written for the 

same transaction, but one was a sale while the other 
was a gift, the second document does not negate 

the first, as it is assumed that the second was given 

to improve the rights of the recipient, as there are 

advantages to receiving something by sale rather than 

as a gift, and vice versa (Rambam Sefer Kinyan, Hilkhot 
Zekhiya 5:8; Shulhan Arukh, Hoshen Mishpat 240:1). 
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The Gemara refutes this suggestion: Was it not stated with regard 
to this halakha of Rav Nahman that Rav Pappa said: And Rav 
Nahman concedes that if he added so much as a palm tree in" 
the second document," this shows that he wrote it as an addition, 
and therefore the second document does not cancel the first, but 
adds to its sum? Here too, he added something for her, as the sum 
of money specified in the second marriage contract is larger than 
that specified in the first. 


§ Since the Gemara has mentioned the statement of Rav Nahman, 
it discusses this matter itself: Rav Nahman said: With regard to 
two documents that are produced one after the other, the second 
nullifies the first. Rav Pappa said: And Rav Nahman concedes 
that if he added a palm tree to it, he wrote it as an addition. The 
Gemara analyzes this halakha in detail. It is obvious that if the first 
document was a document of a sale," and the second stated that 
the same field was given as a gift, the second document does not 
negate the first, as he wrote the additional document of a gift to 
improve the rights of the recipient due to the halakha of one 
whose field borders the field of his neighbor." 


And all the more so, this is the halakha if he wrote the first docu- 
ment as a gift and the second in the form of a sale, as we say it was 
due to the halakha of a creditor that he wrote it in this way. Out 
of concern that his creditor might come and snatch the field from 
the recipient and leave him without redress, he writes a document 
of sale for the recipient, so that he can return and collect this sum 
from him. 


NOTES 


If he added so muchas a palm tree in the second document - x 
sba mA poi: Rashi and other commentaries maintain that in 
a case when the second document adds to the first, the recipient 
has the following choice: He may collect payment with the first 
document, in which case he receives the smaller sum, but his lien 
begins from the date when the first document was written. Or, he 
may collect payment with the second document, in which case 
he receives the greater sum, but his lien begins from the date 
when the second document was written. However, many other 
commentaries hold that he may collect with both documents 
(Rosh; Maggid Mishne). He has a lien on the seller's property from 
the date when the first document was written vis-a-vis what he 
received based upon that document, and he has a lien on the 
seller's property from the date when the second document was 
written vis-a-vis what was added in the second document. 


The halakha of one whose field borders the field of his neigh- 
bor — x% 327 KP: There is a halakha that when someone 
sells his field, the owner of a bordering field has the first right of 
purchase. If the seller sells it to someone else, the owner of the 
bordering field can demand that the purchaser give it to him, 
although of course he must reimburse him for his purchase. This 
halakha is based on the command: “You shall do that which is right 
and good" (Deuteronomy 6:18). 

The neighbor has a legitimate reason to want this particular 
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field, as it is certainly easier to work and guard two contiguous 
plots, and since it makes no difference to the seller who gets his 
field, it would be unfair not to grant ownership to the one who 
would benefit most. 

This halakha applies only to a sale, as in the case of a gift the 
owner might have his reasons for preferring another individual. 
Consequently, in this case it is possible that the previous owner 
wrote a document of a gift to help the recipient circumvent the 
claims of the owner of the adjacent plot. 

Most authorities from Rav Hai Gaon onward maintain that the 
mere act of writing a document of a gift for the field is not enough 
to remove the complaint of the neighbor, as the neighbor can 
protest if he knows that the recipient also possesses a document of 
sale. According to this opinion, the recipient in this case evidently 
believes that he can show the neighbor the document of gift 
without it occurring to him that the transaction was actually a sale. 
Some add that even according to the ruling of the Rambam, that 
the neighbor has the right to make the recipient swear that he is 
not cheating him and that it was in fact a gift, it is possible that the 
document of a gift was written for the purpose of deceiving the 
neighbor (Ritva). Tosafot explain how the rights of the recipient of 
the field are augmented when he receives the document stating 
that he received the land as a gift, even if there are no advantages 
with regard to the halakha of one whose field borders on the field 
of his neighbor. 
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Rather, Rav Nahman meant that if both of them were documents 
of sale or both of them were documents of gifts, the second nullifies 
the first. The Gemara asks: What is the reason for this halakha? 
Amora’im argued over this matter. Rafram said: Say that the recipient 
of the field admitted to him" that the first document was invalid, e.g., 
it was forged, and he therefore wrote a second, valid document. Rav 
Aha said: Say that the recipient forgave him his lien" from the date 
of the first document. Consequently, if the seller’s creditors collect 
this field as payment for the debt owed to them, which necessitates 
the seller reimbursing the buyer for the purchase price of the field, 
the buyer has a lien only on property owned by the seller from the 
time of the second document. 


The Gemara asks: What is the practical difference between these 
two explanations? The Gemara explains: The practical difference 
between them involves several cases. First, there is the issue of 
whether this serves to impair the reliability of the witnesses:" 
According to Rafram, who assumes that the first document was of 
questionable validity, the witnesses who signed on that document 
are likewise under suspicion, and therefore their testimony and 
signature in other cases are of questionable value. 


And there is also a difference with regard to paying for the produce 
of the property between the dates specified in the two documents. 
According to Rafram, the transfer of ownership did not take place 
at the date specified in the first document. Consequently, the recipi- 
ent of the field must compensate the original owner for the field’s 
produce that he consumed between the two dates. According to Rav 
Aha, the transfer of ownership took place at the time specified in the 
first document. And finally, there is a difference with regard to the 
payment of the land tax [taska].' If the first document was invalid, 
the previous owner must pay all taxes due during the period between 
the two documents. 


§ The above discussion came in the wake of the dispute between Rav 
Huna and Rav Asi with regard to whether the lien on a husband's 
property to ensure payment of his wife’s marriage contract applies 
from the time of betrothal or the time of marriage. The Gemara 
returns to that issue. What halakhic conclusion was reached about 
this matter of a marriage contract? The Gemara responds: Come 
and hear the following ruling, as Rav Yehuda said that Shmuel said 
in the name of Rabbi Elazar, son of Rabbi Shimon: The lien on his 
property with regard to the one hundred dinars or two hundred 
dinars that comprise the basic sum of a marriage contract applies 
from the time of the betrothal, and the lien with regard to the 
additional sum applies from the time of the marriage. 


And the Rabbis say: The lien with regard to both this and that takes 
effect only from the time of the marriage. The Gemara concludes: 
And the halakha is that with regard to both this and that, the lien 
takes effect from the time of the marriage," in accordance with the 
majority opinion of the Rabbis. 


NOTES 


LANGUAGE 
Land tax [taska] — “ppv: Similar to the Arabic Sub, 
tasaq, the taska mentioned here is a land tax. This tax 
was supremely important. According to the Persian law 
of the time, the payment of the taska was considered a 
sign of ownership of a particular property. Failure to pay 
the taska resulted in expropriation of the land. 


HALAKHA 

With regard to both this and that, the lien takes effect 
from the time of the marriage — p3 m TIN) m INK 
pwan: If a man wrote two marriage contracts for his 
wife, one from the time of betrothal and the other from 
the time of marriage, she may use only the document 
written at the time of their marriage (Shu/han Arukh, 
Even HaEzer 100114). 


Rafram said: Say that the recipient of the field admitted to 
him, etc. -’15) ab ITIK ITIK WK VIX DWI: The Ramban and 
later commentaries who were influenced by him suggest that 
this is not an actual dispute between the amora‘im. Rafram 
stated his explanation only in cases where the explanation of 
Rav Aha does not apply. Otherwise, it is not assumed that the 
document is invalid unless there is evidence to this effect. 


Forgave him his lien — mnavyh mong dann: Some infer 
from this statement that the recipient merely relinquished his 
lien from the date of the first document, but he did not relin- 
quish his ownership of the field, as one cannot relinquish own- 
ership over land by simply forgoing rights to it without making 
a formal transaction (Ramban). Others note that Josafot appar- 


ently disagree with this conclusion (Ritva; Nimmukei Yosef). 
They suggest that Rav Aha’s statement actually means that 
the recipient renounces his ownership rights to the property 
as guaranteed by the first document. A practical difference 
between these interpretations would arise in a case where the 
second document specifies a smaller plot, e.g., half of a field. 
According to the opinion of the Ramban, the purchaser has not 
relinquished his right to the entire field, whereas the Ritva and 
Nimmukei Yosef would maintain that the recipient owns only 
what is specified in the second document. 


To impair the reliability of the witnesses — "17D Yin: Some 
explain that the court is suspicious about the veracity of all 
other testimonies given by the witnesses who signed the first 


document (Rashi; Meiri). However, most early authorities main- 
tain that people are not invalidated as witnesses because one 
individual claimed without proof that they signed a forged 
document. Rather, this halakha applies only to documents 
that are in the possession of the recipient of the field and that 
were signed by those witnesses. Since the recipient of the field 
himself argued that the witnesses signed a forged document, 
he may not collect other claims on the basis of their testimony 
(Rid; Tosafot; Ramban). The Rid adds that the term impair sup- 
ports this interpretation, as it indicates that the court does not 
actually invalidate the witnesses but is merely suspicious with 
regard to them. 
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In the case of a female convert’ whose 
MISHNA 


daughter converted" with her" and later, as 
a young woman, the daughter engaged in licentious sexual rela- 
tions when she was betrothed, she is executed by strangulation, 
not stoning, the method of execution that would be employed had 
she been born Jewish. She has neither the halakha of being exe- 
cuted at the entrance to her father’s house," as in the case of a 
woman who was born Jewish who committed this crime, nor does 
she receive one hundred sela if her husband defamed her by falsely 
claiming that she had committed adultery. The reason is that the 
verses state “Israel” (Deuteronomy 22:19, 21) with regard to these 
halakhot, indicating that these halakhot apply only to those born as 
Jews. 


However, if the daughter’s conception occurred when her mother 
was not yet in a state of sanctity," i.e., when she was still a gentile, 
but her birth took place when her mother was ina state of sanctity, 
as her mother converted during her pregnancy, this daughter is 
punishable by stoning if she committed adultery as a betrothed 
young woman. However, she has neither the halakha of being 
executed at the entrance to her father’s house, nor the right to one 
hundred sela if it turns out that her husband defamed her. If her 
conception and birth occurred when her mother was in a state of 
sanctity," i.e., after she converted, she is like a regular Jewish 
woman in all matters. 


If a young woman who is betrothed commits adultery and she 
has a father but does not have an entrance to her father’s house, 
i.e., if her father does not possess a house of his own, or if she has 
an entrance to her father’s house but does not have a father," 
as he has passed away, she is nevertheless executed via stoning, 
as the requirement that she is to be executed at the entrance 
to her father’s house is stated only for a mitzva but it is not an 
indispensable requirement. 


NOTES 


A female convert, etc. — 3) 171937: With regard to the con- 
nection between this halakha and the previous mishnayot, the 
commentaries explain that the mishnayot clarified the halakhot 
of a rapist and a seducer and then incidentally discussed the 
rights of a father to his daughter's marriage contract, which 
is related to his rights to her fine. Subsequently, the mishna 
addresses the halakha of a defamer, whose fine is similar in 
several regards to that of a rapist (Melekhet Shlomo). 


A female convert whose daughter converted - nyisa 
Aina mPa: According to most commentaries, this halakha 
applies to all converts, including those who converted at a very 
young age. Some add that the tanna formulated his statement 
with regard to the daughter of a convert who is also a convert, 
rather than just referring to a convert, to indicate that the hala- 
kha applies even to one who converted under the age of three, 
when she is unable to convert on her own (Josafot). Others 


A convert whose daughter converted with her - nyis 
may Ana Man: If a female convert committed adultery as 
a betrothed young woman, she is executed via strangulation 
rather than stoning. This applies even if she was younger than 
three years old when she converted. If her husband defamed 
her, he is exempt from the fine and from receiving lashes (Ram- 
bam Sefer Kedusha, Hilkhot Issurei Bia 3:7; Sefer Nashim, Hilkhot 
Na‘ara Betula 3:8). 


If the daughter’s conception occurred when her mother was 
not yet in a state of sanctity — Mwstpa xo Ania mn: Ifa 
woman conceived as a gentile and converted before giving 
birth to her daughter, and the daughter committed adultery 
as a betrothed young woman, the daughter is executed via 
stoning. However, she is not stoned at the entrance to her 


HALAKHA 


state that this halakha is referring only to a convert who does 
not have a presumption of virginity, as stated several times in 
previous mishnayot (Rambam's Commentary on the Mishna). 
According to this interpretation, the mishna is referring only to 
a girl who converted when she was older than three. 


She has neither the halakha of being executed at the 
entrance to her father’s house, etc. - 2x7 ma nna x ab ps 
"131: Some commentaries explain that the court does not have 
to fulfill the requirement to stone her at the entrance of her 
father’s house, as this halakha was stated only with regard to 
a woman who was born Jewish (Rashi; Ritva). Others main- 
tain that once she has converted she is no longer considered 
halakhically related to her father, and therefore it is impossible 
to execute her at the entrance of her father’s home, similar 
to the case of a fatherless young woman (geonim; Rabbeinu 
Yehonatan; Rid). 


father’s house but at the city gates. If her husband defamed her, 
he is exempt from the fine and from receiving lashes (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 3:11; Sefer Nashim, Hilkhot Na‘ara 
Betula 3:8). 


If her conception and birth occurred when her mother was 
ina state of sanctity - Awstpa aoth anyin nM: Ifa girl was 
conceived after her mother's conversion, she is considered a 
regular Jewish woman with regard to the halakhot of a defamer 
(Rambam Sefer Nashim, Hilkhot Na‘ara Betula 3:8). 


Does not have a father, etc. — ^3) 4% ay px: If a betrothed 
young woman who does not have a father or whose father 
does not own a house commits adultery, she is stoned in the 
regular place of stoning (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 3:11). 
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G E M ARA Since the rulings of the mishna are based on 


the principle that the special halakhot of a 
betrothed young woman who committed adultery apply only to a 
woman who was born Jewish, the Gemara questions the halakha that 
a woman who was conceived when her mother was a gentile but born 
when her mother was Jewish is executed via stoning: From where 
are these matters derived? Reish Lakish said: As the verse states: 


“And the men of her city shall stone her with stones that she die” 


(Deuteronomy 22:21). The phrase “that she die” is superfluous and 
comes to include one whose conception occurred when her mother 
was not yet in a state of sanctity but her birth took place when her 
mother was in a state of sanctity. 


The Gemara asks: If so, if the verse equates her to a regular Jewish 
woman, let her husband also be flogged if he defames her, and let 
him also pay the one hundred sela. The Gemara answers that the 
verse states: “That she die” (Deuteronomy 22:21), which indicates 
that she was included with regard to the death penalty but not with 
regard to the fine. The Gemara asks another question: Say that this 
verse comes to include only a girl whose conception and birth both 
occurred when her mother was in a state of sanctity. The Gemara 
responds: That girl is a full-fledged Jewish woman, and there is no 
difference between her and any other Jewish woman. 


The Gemara asks a question from the opposite perspective: And say 
that the verse comes to include even one whose conception and 
birth both occurred when her mother was not in a state of sanctity. 
The Gemara answers: If so, the phrase “in Israel” (Deuteronomy 
22:21), what purpose does it serve?" This expression indicates that 
this halakha applies only to woman who was born Jewish. 


§ Rabbi Yosei bar Hanina said: The defamer of an orphan‘ girl is 
exempt, as it is stated: “And they shall fine him a hundred shekels of 
silver, and give them to the father of the young woman” (Deuter- 
onomy 22:19), which excludes this one who does not have a father. 


Rabbi Yosei bar Avin, and some say it was Rabbi Yosei bar Zevida, 
raised an objection to this from the following baraita: The verse 
states with regard to a seduced young woman: “If her father utterly 
refuse [ma’en yima’en] to give her to him, he shall pay money accord- 
ing to the dowry of virgins” (Exodus 22:16). The double phrase 


“utterly refuse [maen yima’en]” comes to include an orphan for the 


fine," i.e., if she does not have a father and she herself refuses to 
marry her seducer, he must pay her the fine. This is the statement of 
Rabbi Yosei HaGelili. This proves that the fact that the girl does not 
have a father does not exempt her seducer from paying the fine. 


NOTES 


The phrase “in Israel,” what purpose does it serve — x2 byw 
N: The early authorities note that the phrase “in Israel” does not 
by itself prove that this halakha applies only to women born as 


(Deuteronomy 22:21) can be explained as referring to a convert as 
well, who has now joined the Jewish people. However, when this 
verse is combined with the phrase “because he defamed a virgin of 
srael” (Deuteronomy 22:19) from the same chapter, in reference to 
he fine, it is clear that one of the terms is superfluous. It is therefore 
understood to be teaching that a convert is excluded both from the 
punishment and the fine. 


To include an orphan for the fine - a maim may: The early 
authorities question why the seducer ‘would have to pay a fine 
o the orphan when the halakha is that if the fine would be paid 
o the woman, the seducer is exempt from paying because the 
woman willingly consented to the act. Some commentaries explain 
hat this verse is referring to a minor who was seduced, as she 


Jews, as the expression “she has performed a wanton deed in Israel” 


is considered a victim of a rape due to her age (Ramban in his 
Milhamot Hashem). One version of the text of the Gemara indicates 
as much. 

The commentaries also question the relevance of the proof from 
this verse to the discussion at hand. The verse addresses a case of 
seduction whereas Rabbi Yosei bar Hanina’s ruling pertains to a case 
of defamation. Most commentaries accept Rashi’s opinion that the 
baraita derives a principle from the verse about seduction. There is 
a general comparison between the halakhot pertaining to a case 
of seduction and those pertaining to rape. In the case of rape, the 
Torah says that the fine is paid to the victim's father (Deuteronomy 
22:29). The baraita, by teaching that if one seduces an orphan he 
must pay her the fine, indicates that when the Torah says the fine 
must be paid to the father, that does not mean that no fine is paid 
in the case of an orphan. Rather, it means simply that if the woman 
has a father, he has the rights to the fine. The same is true when 
the Torah states that a defamer must pay a fine to the father of his 
victim (Deuteronomy 22:19). 
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HALAKHA 
The defamer of an orphan - by ya ow Myint 
main: If a husband defames his wife and she is an 
orphan, the one hundred se/a fine belongs to her, 
in accordance with the opinion of Rava (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 3:1, and Kesef 
Mishne there). 
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HALAKHA =——- 
The defamer of a minor - map by yow Nyiar: If a hus- 
band defames his wife and she is a minor, he is exempt from 
paying the fine and from receiving lashes, as stated by Reish 
Lakish (Rambam Sefer Nashim, Hilkhot Na'ara Betula 3:2). 


Witnesses came to testify about her when she was in her 
father-in-law’s house - pan maa oy ab awa: Ifa betrothed 
young woman committed adultery while livingi in her father's 
house, she is stoned at the entrance to her father’s house, even 
if the witnesses testified only after she was married, as taught 
by Sheila (Rambam Sefer Kedusha, Hilkhot Issurei Bia 3:9). 
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The Gemara states that Rabbi Yosei bar Avin raised the objection 
and he resolved it: Rabbi Yosei HaGelili refers to one who had 
intercourse with her and afterward was orphaned. Since she 
had a father when the incident occurred, he is obligated to pay 
her the fine. 


Rava said, in contrast to Rabbi Yosei bar Hanina, that one who 

defames an orphan is obligated to pay the fine. From where 

does he learn this? He learns this from the fact that Ami taught 

that the fine applies to one who defamed “a virgin of Israel” 
(Deuteronomy 22:19) and does not apply to one who defamed 

a virgin who is a convert. 


Rava elaborates: Granted, if you say that in a case like this, 
where a woman has no father, with regard to a woman who was 
born as a Jew, he is obligated to pay, that is why it was necessary 
for the verse to exclude converts. Every convert is considered 
like an orphan, as the familial connection with her parents is 
severed upon her conversion, and therefore it is as though she 
did not have a father. However, if you say that in a case like this 
involving a woman born as a Jew he is exempt, now if in a case 
involving a woman born as a Jew he is exempt, is it necessary 
to derive from a verse that converts are not entitled to the fine? 
The fact that there is such a derivation in the case of converts 
indicates that in the case of a Jewish-born orphan, the defamer 
must pay a fine. 


§ Reish Lakish said: The defamer of a minor' girl is exempt, 
as it is stated: “And give them to the father of the young woman 
[na‘ara]” (Deuteronomy 22:19 ). The word na ara is written in full, 
with the letter heh at the end, whereas elsewhere in the Torah 
it is written without the heh. This indicates that the verse was 
speaking of a female who has fully attained the status of a young 
woman, rather than a minor who has not yet reached the state of 
being a young woman. 


Rav Aha bar Abba strongly objects to this: Is it correct that the 

reason is that it is written with regard to her “na ara” in full, but 

if that were not so, I would say that even a minor is included in 

this halakha? Isn’t it written: “But if this matter is true, that the 

tokens of virginity were not found in this young woman, then 

they shall bring out the young woman to the entrance to her 
father’s house and the men of her city shall stone her” (Deuter- 
onomy 22:20-21)? And since a minor is not eligible for punish- 
ment, this verse evidently is referring to a young woman, not a 

minor, and therefore there is no need for the aforementioned 

exposition. 


Rather, the verse should be understood as follows: Here, where 
it is evident that the Torah is referring to a young woman, it writes 
nara with a heh, from which it may be inferred that wherever 
it is stated na‘ara without a heh at the end, it indicates that the 
verse is referring even to a minor girl. The term naara without a 
heh is referring to both a minor and a young woman and excludes 
only an adult woman. 


Sheila taught in a baraita: There are three different circum- 
stances with regard to a young woman who has been defamed. 
If witnesses came to testify about her when she was in her 
father-in-law’s house,"" i.e., after she was married, and stated 
that she committed adultery in her father’s house, when she 
was betrothed, 


Witnesses came to testify about her when she was in her 
father-in-law’s house — man maa oy ay xa: This halakha 
applies to any young woman accused after her marriage of 


NOTES 
having committed adultery during her betrothal. It makes no 


difference whether the witnesses came as a result of the fact 
that her husband defamed her (Ritva). 
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one stones her at the entrance to her father’s house, as though 
to say: See what you have brought up." If witnesses came to 
testify about her when she was in her father’s house," i.e., when 
she was betrothed, and testified that she committed adultery in 
her father’s house, one stones her at the entrance to the gate of 
the city. If she went astray and sinned when she was a young 
woman and subsequently reached majority," i.e., she became a 
grown woman, she is sentenced to strangulation, which is the 
punishment for a grown woman who committed adultery. 


The Gemara asks with regard to this halakha: Is that to say that in 
any case where her body has changed after her sin, the manner 
in which she is put to death changes as well? The Gemara raises 
a contradiction from the following baraita: If there is a betrothed 
young woman who allegedly committed adultery, and after she 
reached majority she married and her husband defamed her, 
accusing her of having committed adultery during the period of 
betrothal, he is not flogged and does not give the one hundred 
sela if she is proven innocent, as these punishments are limited to 
one who defames a young woman (Deuteronomy 22:19). However, 
if she is guilty, she and her conspiring witnesses" are brought 
early in the morning to the place of stoning." This proves that 
although her body changed between the time of the sin and the 
time of her punishment, she is stoned nevertheless. 


The Gemara digresses to analyze the last clause of this baraita: 
Can it enter your mind to say that both she and her conspiring 
witnesses, i.e., witnesses who falsely testified that she committed 
adultery, are executed? If the witnesses who testified against her 
were telling the truth and she sinned, only she is liable to be stoned, 
and if the court discovers that they were false, conspiring witnesses, 
then they are stoned and she is exempt. Rather, the text of the 
baraita should be emended so that it reads: Either she or her 
conspiring witnesses are brought early in the morning to the 
place of stoning. 


NOTES 
Ra’avad's text stated: If witnesses came when she was in her 


See what you have brought up — onbraw aby IX: 
The stoning of a daughter who committed adultery at the 
entrance to her father’s house serves to demonstrate that 
she did not sin in her father-in-law’s house, and he and his 
family are not responsible for her behavior. Consequently, if 
the witnesses arrived when she is still in her father’s house, it 
is already evident to all that she sinned there, even if she is not 
stoned there. Therefore, she is stoned in the most prominent 
public arena, at the city gates (Ritva, based on Rashi). However, 
the Rambam rules that even if witnesses came when she 
was in her father’s house, she is stoned at the entrance to 
his house. Apparently, he maintains that the tanna states 
the clause: Witnesses came when she was in her father-in- 
law's house, only because it is more likely for matters of this 
kind to come to light after she has moved out of her father’s 
house (Meiri). 


Witnesses came to testify about her when she was in her 
father’s house, etc. -^91 PI% Maa DY AYNA: It is clear 
that some early commentaries had versions of the Gemara 
text that were different than the version that Rashi had and 
that is printed in the Vilna Talmud. The Ritva reports that the 


ather’s house to testify that she committed adultery in her 
ather-in-law’s house. He explains that this means that she 
was visiting her father-in-law’s house, not that she was mar- 
ried and returned to her father’s house. The Ritva adds that 
he Gemara text of the Rambam read: If witnesses testified 
when she was in her father-in-law’s house that she commit- 
ed adultery in her father-in-law’s house, which means they 
attested that she sinned after the wedding canopy but before 
she had intercourse with her husband. 


She and her conspiring witnesses — granit x71: The answer 
of the Gemara is simply that in this context the letter vav 
means: Or, rather than: And. 


Brought early in the morning to the place of stoning — 
nypon mab parap: Rashi explains that this phrase serves 

to emphasize that they have no way of escaping this punish- 
ment. Others state that the statement that they are brought 
early means that stoning is the appropriate punishment, not- 
withstanding the halakha that one who cannot be executed 

in the prescribed manner must be killed by other means 

(Ritva, citing Tosafot on Makkot 19b). 


HALAKHA 

Witnesses came to testify about her when she was in her 
father’s house - ma% maa OY ab axa: The Rambam had 
a version of the Gemara text that was different than the text 
printed in the Vilna Talmud. According to his version, Sheila 
states that if a young woman who was betrothed committed 
adultery in her father-in-law’s house before she entered the 
wedding canopy, even if witnesses testified about this after she 
returned to her father’s house, she is stoned at the entrance to 
the city gates (Rambam Sefer Kedusha, Hilkhot Issurei Bia 3:9). 


If she went astray and subsequently reached majority - nmo 
ma arpa: If a betrothed young woman committed adultery 
in her father’s house, even if the witnesses testified after she 
reached majority or after her husband had intercourse with her, 
she is liable to be stoned and is executed in the regular place of 
stoning. This ruling is in accordance with the opinion of Rabbi 
Yohanan (45b), and it is not in accordance with the opinion of 
Sheila (Rambam Sefer Kedusha, Hilkhot Issurei Bia 3:10). 
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HALAKHA 

A defamer is different, etc. — 131 y1 DW kext Kw: Ifa hus- 
band defames his wife by accusing her of having committed 

adultery before he had engaged in intercourse with her, and 

witnesses substantiate his claim, the woman is executed 

via stoning at the entrance to her father's house. This is true 

if she committed adultery as a young woman who was 

betrothed. According to the Rambam and the Rashbam, this 

is true even if she committed adultery after marriage, as long 

as she had not yet had intercourse with her husband. How- 
ever, Rabbeinu Hananel, the Ra‘avad, and many other early 
authorities rule that if she committed adultery after marriage, 
she is liable to strangulation (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 3:8, and Ra’avad there). 


If they sinned before they were appointed, etc. — Ty KUn 
30 193 Kow: If an individual committed a transgression 
for which one is liable to bring a sin-offering and realized 
that he had done so only after he was appointed to be the 
High Priest or the king, he nevertheless brings the offering 
of a commoner (Rambam Sefer Korbanot, Hilkhot Shegagot 
15:10). 
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A defamer is different, etc. — 131 y1 OW M¥in Iw: Rashi's 
interpretation of the Gemara's discussion, which is accepted 
by most early authorities, is as follows: Sheila taught that if a 
young woman who is betrothed commits adultery and then 
matures before witnesses testify about her sin, she is executed 
via strangulation, which is the punishment for a mature woman 
who has committed adultery. She is not executed via stoning, 
which is the punishment for a young woman who committed 
adultery. This is due to the principle that if the individual has 
changed since the time of the sin, he is punished according to 
his current status and not according to his status at the time 
of the sin. 

The Gemara raises a question from a baraita that indicates 
that in the case of defamation, even if the woman matures 
before witnesses testify that she committed adultery, she is 
stoned. Rava answers that according to Sheila, the entire case 
of defamation is an exception to the rule, as the woman is 
stoned when witnesses testify about her crime after she is 
married, despite the fact that a married woman who commits 
adultery is executed via strangulation. Consequently, it is not 
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NOTES 


In answer to the contradiction, Rava said: A defamer, you said? 
A defamer is different™ as it is a novel halakha. Certain aspects 
of this case do not apply to other halakhot as, generally, if a 
woman who entered the wedding canopy and did not yet have 
intercourse with her husband subsequently committed adultery, 
she is executed by strangulation, which is the punishment for 
a married woman who committed adultery. However, in the case 
of a defamer, if the woman is guilty she is executed by stoning, 
despite the fact that if she would commit the sin in her current state, 
as a married woman, she would be executed via strangulation. This 
proves that in the case of defamation, the method of execution is 
determined by the time when the sin was committed, although her 
status has since changed. 


Rav Huna, son of Rav Yehoshua, said to Rava: Perhaps when the 
Merciful One introduced the novelty of the halakha ofa defamer, 
it was applied only to a case where her body has not changed and 
she is still a young woman. However, in a case where her body has 
changed and she has become a grown woman, the Merciful One 
did not introduce the novelty of this halakha, and she is liable to 
strangulation just as she would be liable to strangulation if she had 
committed the sin as a grown woman. 


Rather, Rav Nahman bar Yitzhak said: This question of whether 
the method of her execution changes or does not change if her 
body has changed is a dispute between tanna’im, as we learned 
in a mishna (Horayot 10a), with regard to the special offering of a 
High Priest or a king who sinned unwittingly (see Leviticus 4:3-12, 
22-26): If they sinned before they were appointed," and they 
were subsequently appointed, and they became aware of their 
transgression only after their appointment, they are like common- 
ers. They must bring a female sheep or goat, like any ordinary 
individual who sinned, rather than the bull brought by a High 
Priest who has sinned or the male goat brought by a king who has 
sinned. 


Rabbi Shimon says: If their sin became known to them before 
they were appointed, even if they did not bring their offering 
before they were appointed, they are liable to bring the offering of 
a commoner. However, if their sin became known to them after 
they were appointed, they are entirely exempt" from bringing 
an offering as their change in status necessitates a corresponding 
change in their offering, and therefore their first obligation is 
entirely nullified. This shows that according to Rabbi Shimon, a 
change in status retroactively affects one’s liability for a trans- 
gression he committed in his previous status. A similar halakha 
should apply in the case of a betrothed young woman who com- 
mitted adultery and reached majority before her sin became known. 


surprising that in the case of defamation, the woman is stoned 
even if she reached majority between the time of the sin and 
the time when the witnesses testified about the sin. Rav Huna, 
son of Rav Yehoshua, questions this logic. He points out tha 
the fact that the method of execution does not change due to 
the fact that she has married does not mean that it would no 
change if she had reached majority and thereby underwent a 
physical change. 

The Rashbam, cited in Tosafot, suggests an entirely differen 
interpretation of Rava's argument. In his opinion, the novelty 
of the case of a defamer is that even if the woman committed 
adultery after marriage, as long as she had not yet had inter- 
course with her husband, she is liable to be stoned. Conversely, 
if she committed adultery in a similar circumstance but her 
husband did not defame her, she is liable to strangulation. The 
Rambam agrees with this interpretation. Other early authorities 
disagree. Although this interpretation fits in well with the word- 
ing of Rava’s statement, it is not reasonable to assume that the 
woman is liable to be executed more severely, i.e., by stoning, 
simply because her husband defamed her (see Tosafot). 


They sinned before they were appointed — xb TKUN 
3327): Although this case involves a change of status rather 
than a physical change, it is possible that Rav Nahman bar 
Yitzhak holds in accordance with Rava that there is no differ- 
ence between a change of status and a physical change. Alter- 
natively, although one cannot prove from the opinion of the 
Rabbis whether they would agree with the ruling of Sheila, it 
is clear that Rabbi Shimon would agree with Sheila's ruling. If 
the offering changes because of a change in status, certainly 
one’s punishment should change due to a physical change in 
the perpetrator (Ritva). 


If their sin became known to them after they were appointed, 
they are entirely exempt - Dwa WaW: Rabbi Shimon 
maintains that they cannot bring the offering of a commoner 
because they are now obligated to bring a different offering. 
However, they cannot bring an offering according to their 
current status because they were commoners when they 
sinned. 
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The Gemara questions this comparison: Say that we heard that 
Rabbi Shimon follows even the awareness, i.e., Rabbi Shimon 
takes into consideration the time when the sin became known to 
the High Priest or king, and maintains that he cannot bring the 
offering of a commoner. However, did you hear him say that he 
follows the time of the awareness and does not follow the time of 
the sin? If so, let him bring the offering that befits his current 
status: One anointed to be the High Priest brings a bullock, and a 
prince, i.e., a king, offers a goat. Consequently, there is no proof 
that, according to Rabbi Shimon, if the sin of a betrothed young 
woman became known after she reached majority, she is sentenced 
to strangulation like a grown woman. 


The Gemara responds: Nevertheless, this issue is subject to a dispute. 
Didn’t Rabbi Yohanan say to the tanna, i.e., the Sage who would 
recite statements of tanna’im before him and who recited Sheila’s 
ruling with regard to a betrothed young woman: Teach that she 
is sentenced to stoning” rather than strangulation? The Gemara 
questions Rabbi Yohanan’s statement: But why? The Merciful One 
says: A betrothed young woman, but this one is a grown woman. 
Rabbi Ile’a said: The verse states: The young woman, in reference 
to the young woman that she already was at the time of her sin, 
despite the fact that she now has a different status. 


Rabbi Hanina said to Rabbi Ile’a: If so, if her status is determined 
according to the time of her transgression, let the husband who 
defames her also be flogged,” and let him also pay the one hun- 
dred sela if his claim turns out to have been unfounded. Rabbi Ile’a 
said to him: May the Merciful One save us from following this 
opinion, as your argument is illogical. Rabbi Hanina replied: On 
the contrary, may the Merciful One save us from your opinion, 
as yours is the baseless opinion. 


The Gemara asks: And what is the reason that she is considered a 
young woman with regard to stoning but a grown woman when it 
comes to the fine? Rabbi Yitzhak bar Avin said, and some say this 
answer was given by Rabbi Yitzhak bar Abba: With regard to this 
one, i.e., the woman, who sinned, her act of adultery caused her 
punishment, whereas that one, i.e., the husband who wrongfully 
defamed his wife, the twisting of his lips caused his punishment, 
i.e., he sinned by speaking. He elaborates: This one, her action 
caused her punishment. When she committed adultery, she was 
a young woman who committed adultery, and she is sentenced 
accordingly. And that one, the twisting of his lips caused his 
punishment. When does he become liable? At that time when 
he defamed her, and at that time his wife was a grown woman. 


§ The Sages taught in a baraita: In the case of a betrothed young 
woman who committed adultery, one stones her at the entrance 
to her father’s house. If she does not have an entrance to her 
father’s house, one stones her at the entrance to the gate of that 
city. And in a city that is mostly populated by gentiles,” where 
she cannot be stoned at the city entrance, one stones her at the 
entrance to the court. In a similar manner, you say: With regard 
to one who engaged in idol worship," one stones him at the 
entrance to the gate where he worshipped," and in a city that 
is mostly inhabited by gentiles one stones him at the entrance to 
the court. 


A city that is mostly populated by gentiles — ois AIW wy: 
If an individual is supposed to be stoned at the entrance to his 
city but that city is populated mostly by gentiles, he is stoned 
at the entrance to the court (Rambam Sefer Kedusha, Hilkhot 


Issurei Bia 3:11). 


HALAKHA 
One who engaged in idol worship - 7% ATiay Tay: One 
who engaged in idol worship is stoned at the entrance to the 
city where he committed the sin. If that city is inhabited mostly 


by gentiles, he is stoned at the entrance to the court (Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 15:2). 
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NOTES 


Teach that she is sentenced to stoning - jn 9a 
abyppa: Some commentaries suggest that it is possible 
that everyone agrees with this halakha, even Rabbi 
Shimon (Ri HaLavan). Although it can be argued that 
with regard to an offering, the critical time is when the 
individual became aware of his sin, with regard to pun- 
ishments all agree that the critical time is when the sin 
was committed. 


If so, let the husband who defames her also be flogged, 
etc. = ^3) xpon 9377 tx: It would seem that this question 
should not be directed specifically at Rabbi Yohanan, as 
the same question can be raised with regard to the opin- 
ion of Sheila. The Ritva explains that according to Sheila, 
who holds that the case of a defamer is an exception to 
the general rule, it is possible that the exceptional nature 
of the case includes the fact that the method through 
which the woman is executed does not change with her 
change of status, whereas the husband's punishments 
do change. By contrast, Rabbi Yohanan considers the 
halakha of the defamer to follow the general rules, and 
therefore it is difficult to understand why some aspects 
of the case change along with the woman's change of 
status and others do not. 


The gate where he worshipped - ja tayw ww: The 
early authorities explain that this does not refer to the 
actual gate where he worshipped idols; rather, it means 
the entrance of the city where he committed the trans- 
gression. In other words, even if he was sentenced in 
a different city, the court brings him back to the place 
where he engaged in idol worship and stones him there 
(Rabbeinu Aharon HaLevi; Rabbi Crescas Vidal; Meiri). 
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The Gemara asks: From where are these matters derived, that one 
stones an idol worshipper in the place where he worshipped? As 
the Sages taught: It states with regard to one who worshipped an 
idol: “Then you shall bring forth that man or that women who have 
done this evil thing, to your gates... and you shall stone them with 
stones that they die” (Deuteronomy 17:5). “Your gates,” this is the 
gate where he worshipped idolatry. The offender is taken there 
to be stoned. Do you say it is the gate where he worshipped, or 
perhaps it is only the gate where he was sentenced, i.e., the gate 
of the court? 


The Gemara answers: It is stated “your gates” below, in that 
verse, and is stated “your gates” above, in this verse: “If there is 
found in the midst of you, within any of your gates...a man or 
woman who does that which is evil in the sight of the Lord your 
God, in transgressing His covenant” (Deuteronomy 17:2). Just 
as “your gates” stated above is referring to the gate where he 
worshipped, so too the phrase “your gates” stated below, with 
regard to execution, means the gate where he worshipped idols. 


Alternatively, the idol worshipper is executed at “your gates,” 
and not at the gates of gentiles. The Gemara asks: This term, 

“your gates,’ you have already used it to indicate that he is stoned 
at the gate of the city where he worshipped idols. How, then, can 
you derive another halakha from this expression? The Gemara 
answers: If so, if it teaches only one halakha, let the verse say 
only the word gate. For what reason does it state “your gates”? 
This indicates that the verse is referring to the gates of cities inhab- 
ited by Jews, and therefore one can conclude two conclusions 
from it. 


The Gemara asks: We found a source that indicates that in a case 
of idolatrous worship, the perpetrator is stoned at the gate of the 
city where he committed his sin. From where do we derive that a 
betrothed young woman who is not stoned at the entrance to her 
father’s house is stoned at the gate of the city? 


Rabbi Abbahu said: One derives this by verbal analogy, as fol- 
lows: The meaning of the term “entrance” (Deuteronomy 22:21), 
stated with regard to a betrothed woman who committed adultery, 
is derived from the term “entrance” that appears with regard to 
the Tabernacle, in the verse “The entrance of the gate of the court- 
yard” (Numbers 4:26); and the meaning of this usage of the term 
entrance is derived from the term “gate,” which appears in the 
same phrase; and the meaning of this usage of the term “gate” is 
derived from the term “your gates” stated with regard to idolatry. 
This teaches that a young woman who was betrothed and commit- 
ted adultery is executed at the gate of the city, similar to one who 
engaged in idol worship. 


§ The Sages taught in a baraita: One who defames his wife is 
flogged and gives one hundred sela. Rabbi Yehuda says: As for 
flogging, he is flogged in any case. However, with regard to the 
one hundred sela, if he defamed her after he had intercourse with 
her, he gives the money. If he did not yet have intercourse with 
her, he does not give her this sum. 


The Gemara comments: These tanna’im disagree with regard to 
the dispute between Rabbi Eliezer ben Yaakov and the Rabbis, 
and this is what the first tanna is saying: The defamer is flogged 
and gives one hundred sela, whether he had intercourse with 
his wife or whether he did not have intercourse with her, in 
accordance with the opinion of the Rabbis. Rabbi Yehuda says: 
As for flogging, he is flogged in any case, but with regard to the 
one hundred sela, if he had intercourse he gives the money, 
whereas if he did not have intercourse he does not give it to 
her. This is in accordance with the opinion of Rabbi Eliezer ben 
Ya’akov, that the halakha of a defamer applies only to a husband 
who had relations with his wife. 
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There are those who say that this entire baraita is in accordance 
with the opinion of Rabbi Eliezer ben Ya’akov, and this is what 
the baraita is saying: The defamer is flogged and gives one hun- 
dred sela, but this applies only if he previously had intercourse 
with his wife. Rabbi Yehuda says: As for flogging, he is flogged 
in any case, as only the fine is dependent on the couple having 
previously had intercourse. 


The Gemara asks: And does Rabbi Yehuda hold that with regard 
to flogging, he is flogged in any case? But isn’t it taught in a 
baraita that Rabbi Yehuda says: If he had intercourse with his 
wife before he defamed her, he is flogged;" but if he did not 
have intercourse with his wife before he defamed her, he is not 
flogged? In answer to this question, Rav Nahman bar Yitzhak 
said: When Rabbi Yehuda said that he is flogged even if he had 
not yet had intercourse with his wife, he was referring to lashes 
for rebelliousness [mardut]," which apply by rabbinic law. Since 
he lied, defamed his wife, and endangered her life by accusing her 
ofa sin that carries the death penalty, the court punishes him, but 
this punishment does not apply by Torah law. 


Rav Pappa said: What of the statement that is taught there, in 
the baraita, that it is only if he had intercourse with her that he is 
flogged? It is referring to the money of the fine. The Gemara asks: 
And does one call monetary payment flogging? The Gemara 
answers: Yes, and we learned in a baraita: One who says: Half 
my valuation’ is upon me," he gives half his valuation, in accor- 
dance with the sum fixed by the Torah according to sex and age 
(see Leviticus 27:2-3). Rabbi Yosei, son of Rabbi Yehuda, says: 
He is flogged and gives his full valuation. The Sages inquired: 
Why is he flogged? What transgression did he commit? Rav 
Pappa said: He is flogged by having to pay a full valuation. This 
proves that monetary payment can be referred to as flogging. 


The Gemara clarifies: What is the reason of Rabbi Yosei, son of 
Rabbi Yehuda? It is a rabbinic decree in the case of one who vows 
to donate half of his valuation, due to a case where one vowed 
the valuation of half of himself." And one who vows to donate 
the valuation of half of himself has effectively vowed to donate 
the valuation of a limb upon which his life depends, e.g., his head 
or heart, in which case it is as though he vowed to donate his entire 
valuation. Consequently, even one who vows to donate half of his 
valuation must donate his entire valuation. 


§ The Gemara continues to discuss the halakhot of the defamer. 
The Sages taught the following baraita, based upon the following 
verses: “And the Elders of that city shall take the man and chastise 
him. And they shall fine him a hundred shekels of silver, and give 
them to the father of the young woman” (Deuteronomy 22:18-19). 
“And they shall fine [ve‘anshu] him”; this is referring to money. 
“And chastise him’; this is referring to flogging. 


The Gemara asks: Granted, with regard to the phrase “and they 
fine [ve‘anshu] him,” although the word veanshu can refer to any 
punishment, in this case it is referring to money, as it is written: 
And they shall fine him a hundred shekels of silver, and give 
them to the father of the young woman. However, with regard 
to the statement of the baraita that: “And chastise him”; this is 
referring to flogging, from where do we derive this? 


HALAKHA 


If he had intercourse with his wife before he defamed her, 
he is flogged, etc. - 151 api bya: A defamer is obligated to 
pay the fine only if he had typical intercourse with his wife 
and claimed that he found that she had already engaged in 
intercourse of this kind. If he did not have typical intercourse 
with her, even if he had anal intercourse with her, he is exempt. 
However, he receives lashes for rebelliousness by rabbinic law. 
The halakha is in accordance with the opinion of Rabbi Eliezer 
ben Ya'akov as explained by Rav Nahman bar Yitzhak (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 3:10; Tur, Even HaEzer 177). 


NOTES 


Lashes for rebelliousness [mardut] — nv N22: Some 
explain that mardut means rebuke, chastisement (Rav Hai 
Gaon). Accordingly, Onkelos translates the word chastise in 
the phrase “to chastise [/eyasra] you" (Leviticus 26:18) as lemirdei, 
which is a form of the word mardut. As for the precise nature of 
this flogging, some hold that the number of lashes one receives 
does not have to be divisible by three, one does not have to be 
beaten with a double strap, and there is no need for a doctor's 
evaluation as to how many lashes one can withstand, all of 
which are requirements for flogging by Torah law (geonim). 
Others differentiate between various types of lashes for rebel- 
liousness. If the lashes are administered for a one-time sin, the 
court is more lenient than when it inflicts lashes by Torah law. 
By contrast, if the beating is inflicted to force someone to fulfill 
a positive mitzva or to refrain from a persistent transgression, 
the number of lashes is unlimited (Ritva; Ran). 


NOTES 


Valuations — p3W: The halakhot of valuations appear in Leviti- 
cus (27:1-8) and are clarified in tractate Arakhin. A valuation 
is a vow to donate the value of a particular individual to the 
Temple treasury. The sum to be paid is not determined by the 
individual's social stature or by his value as a slave. The Torah 
provides fixed sums based upon age and sex. If one vows to 
donate the valuation of a particular limb, his vow is of no con- 
sequence, as only a whole person has a valuation. By contrast, 
one can vow to donate the actual monetary value of a limb to 
the Temple treasury. Notwithstanding the above distinction, if 
someone vows to donate the valuation of a critical organ or 
limb, e.g. if he says: | am obligated in the valuation of my head, 
it is as though he vowed to donate his full valuation because 
one cannot live without a head. 


HALAKHA 
One who says: Half my valuation is upon me = Sw xT WIKT 
ty: If one says: Half my valuation is upon me, he must give half 
the amount of his fixed valuation according to his age and sex, 
as stated by the unattributed opinion in the mishna (Rambam 
Sefer Hafla‘a, Hilkhot Arakhin 2:2). 


One vowed the valuation of half of himself — in JW: If one 
says: The valuation of half of me is upon me, he must give his 
entire valuation, as he cannot survive the loss of half of his body 
(Rambam Sefer Hafla‘a, Hilkhot Arakhin 2:2). 
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HALAKHA 
The warning for a defamer - yr ow roving mmx: One 
who falsely defames a Jewish woman is liable to receive 
lashes. His warning is in the verse “You shall not go up and 
down as a talebearer” (Leviticus 19:16; see Rambam Sefer 
Nashim, Hilkhot Na‘ara Betula 3:1). 


A person should not think impure thoughts — aa by 
TTN: It is prohibited to think licentious thoughts. One must 
be wary of any action or sight that will lead him to reflec- 
tions of this kind (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
21:5, 21; Shulhan Arukh, Even HaEzer 23:3). 


That the court should not be soft to this litigant, 
etc. =d) mn xip sow: A judge must treat both litigants 
equally. He must not be pleasant to one party and speak 
softly to them while displaying a severe countenance and 
speaking harshly to the other litigant (see Radbaz; Ram- 
bam Sefer Shofetim, Hilkhot Sanhedrin 21:1; Shulhan Arukh, 
Hoshen Mishpat 17:1). 


They testify for him of their own accord — inix my2 y7 

iwhwn: If the husband did not bring witnesses to testify 
his wife had committed adultery, but they came of 
their own volition, he is exempt from punishment. This is 
the case even if they are discovered to have lied (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 3:11; Tur, Even HaEzer 
17). 
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Rabbi Abbahu said: We learned the meaning of the word chas- 
tise in the case of a defamer by verbal analogy from the word 
chastise stated in the verse “if a man have a stubborn and rebel- 
lious son [ben], that will not listen to the voice of his father or the 
voice of his mother, and though they chastise him, will not listen 
to them” (Deuteronomy 21:18). And the implication of the word 
chastise in that verse is derived from the word son that appears 
in the same verse. And the implication of the word son [ben] with 
regard to a rebellious son is derived from the word bin in the verse 
“Then it shall be if the wicked man deserve [bin] to be flogged” 
(Deuteronomy 25:2). 


The Gemara asks: From where do we derive the warning, i.e., 
the prohibition that serves as the source for the flogging for a 
defamer?" Rabbi Elazar says that the prohibition is derived 
from the verse “You shall not go up and down as talebearer’ 
(Leviticus 19:16). Rabbi Natan says that it is derived from: 
“Then you shall keep yourself from every evil thing [davar ra]” 
(Deuteronomy 23:10), which is expounded to mean dibbur ra, 
evil speech. 


2 


The Gemara asks: And what is the reason that Rabbi Elazar did 
not state that it is derived from this verse quoted by Rabbi Natan? 
The Gemara answers: He requires that verse for the statement of 
Rabbi Pinehas ben Yair, as it was taught: “Then you shall keep 
yourself from every evil thing”; from here Rabbi Pinehas ben 
Yair said: A person should not think impure thoughts" by day 
and thereby come by night to the impurity of an emission. 


The Gemara asks the reverse question: And what is the reason 
that Rabbi Natan did not state that it is derived from that 
verse cited by Rabbi Elazar? The Gemara answers: Rabbi Natan 
explains that verse, which includes the term talebearer [rakhil], 
as a warning to the court that it should not be soft" to [rakh la] 
this litigant" and harsh to that one, but it must treat both sides 
as equals. 


§ The Gemara cites another statement that deals with a defamer: 
If the husband did not say to witnesses: Come and testify for 
me that my wife committed adultery, but they testify for him of 
their own accord" and are subsequently discovered to be liars, 
the husband is not flogged and does not give the one hundred 
sela, as he did not harm her. She and her conspiring witnesses 
are brought early to the place of stoning. 


The Gemara asks: Does it enter your mind to say that she and 
her conspiring witnesses are stoned? If she is liable to be stoned, 
they are not conspiring witnesses, and conversely, if they are 
conspiring witnesses, they are stoned and she is exempt. Rather, 
this must mean: Either she or her conspiring witnesses are 
brought early to the place of stoning. If they were telling the 
truth, she is stoned. If they conspired and offered false testimony, 
they are liable to be stoned. 


The Gemara infers from the baraita that the reason the husband 
is not flogged or fined is that the husband did not tell them to 
testify, but if he told them to testify, although he did not hire 
them but merely persuaded them to testify that his wife had 
committed adultery as a betrothed woman, he is flogged and 
must pay the fine. This serves to exclude the opinion of Rabbi 
Yehuda, as it is taught in a baraita that Rabbi Yehuda says: The 
husband is liable to the punishments of a defamer only if he 
hired witnesses. 


That the court should not be soft, etc. — 151 JI x7 xw: 
According to Rabbi Natan, it is not clear that rakhil means tale- 
bearer, as this word is generally used in the Bible as a reference to 
commerce. Furthermore, the context indicates that this prohibi- 
tion is referring to the court, as the previous verse reads: “You 


NOTES 


shall not respect the person of the poor, nor favor the person of 
the mighty, but in righteousness you shall judge your neighbor” 
(Leviticus 19:15). Since the earlier verse deals with judicial matters, 
this verse is also expounded to refer to the proper behavior of 
the judiciary. 
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The Gemara asks: What is the reason of Rabbi Yehuda? Nowhere 

does the Torah explicitly state that the husband hired false witnesses. 
The Gemara answers that Rabbi Abbahu said: It is derived by a 

verbal analogy between the term placing, written with regard to a 

defamer, and the term placing, written with regard to the prohibition 

against charging interest. It is written here, with regard to a defamer: 

“And he place wanton charges against her” (Deuteronomy 22:14), 
and it is written there: “Neither shall you place upon him interest” 
(Exodus 22:24). Just as below, with regard to interest, the verse is 

referring to money, so too here, in the case of a defamer, it is refer- 
ring to money, thereby indicating that the husband paid money in 

order to substantiate his false accusation. 


Rav Nahman bar Yitzhak said: Rav Yosef Tzidoni likewise taught 
in the school of Rabbi Shimon ben Yohai: It is derived from the 
verbal analogy between the term placing, written with regard to a 
defamer, and the term placing, written with regard to the prohibition 
against charging interest. 


Rabbi Yirmeya raised a dilemma: According to the opinion of 
Rabbi Yehuda, if the husband hired the false witnesses with land 
instead of money, what is the halakha? If he hired them with less 
than the value of a peruta, what is the halakha? If he hired both 
witnesses with a peruta, what is the halakha? Since this halakha is 
derived from the case of interest, perhaps, like the prohibition against 
charging interest, it applies only with regard to money, rather than 
land, and only with money that is greater than the value of a peruta. 


Similarly, Rav Ashi raised a dilemma concerning a defamer: If 
he defamed his wife with regard to their first marriage," what is 
the halakha? In other words, if a man married a woman, divorced 
her, remarried her, and subsequently defamed her by claiming that 
she had committed adultery during the period of betrothal before 
their first marriage, what is the halakha? Similarly, if he performed 
levirate marriage and then defamed her with regard to his brother’s 
marriage" to her, what is the halakha? 


The Gemara comments: Resolve at least one of these dilemmas, 
as Rabbi Yona taught that the verse “And the father of the young 
woman shall say to the Elders: I gave my daughter to this man” 
(Deuteronomy 22:16) serves to emphasize: I gave him to this man 
and not to the yavam, i.e., the brother of the original husband. 
Consequently, if one defames his yevama with regard to her original 


marriage to his brother, the unique halakhot of defamation do not 
apply. 


§ In the course of the previous discussion, the Gemara mentioned 
a dispute between the Rabbis and Rabbi Eliezer ben Ya'akov. The 
Gemara asks: What is the opinion of the Rabbis and what is the 
opinion of Rabbi Eliezer ben Ya’akov, referred to above (45b)? As 
it is taught in a baraita: How does the case of defamation proceed?" 
It involves a situation where the husband came to the court and 
said to the father: So-and-so, I have not found indications of your 
daughter’s virginity. If there are witnesses who testify that she 
committed adultery under his authority, i.e., while betrothed to him, 
she has a marriage contract of one hundred dinars. 


The Gemara interrupts its citation of the baraita, as this last statement 
is very surprising: If there are witnesses who testify that she com- 
mitted adultery under his authority, does she have a marriage 
contract of one hundred dinars? She is punished by stoning. The 
Gemara explains that this is what the tanna said: If there are wit- 
nesses who testify that she committed adultery under his authority, 
she is liable to receive the punishment of stoning. However, if she 
engaged in licentious sexual relations at the outset, before her 
betrothal, when she was still a single woman, she is merely guilty of 
deceiving her husband with regard to her virginity, and therefore 
she has a marriage contract of one hundred dinars, which is the 
standard marriage contract of a non-virgin. 


rom the publisher 


HALAKHA 


If he defamed his wife with regard to their first mar- 
riage — DWNT PRIENT by prow yin: If a man 
betrothed a woman, divorced her, betrothed her again, 
and subsequently defamed her and brought witnesses to 
testify that she had committed adultery during their first 
betrothal, and the witnesses were later revealed to have 
testified falsely, the husband is exempt from punishment. 
Although the Gemara does not resolve this dilemma, the 
Rambam rules leniently (Rambam Sefer Nashim, Hilkhot 
Na‘ara Betula 3:9). 


With regard to his brother's marriage — pris x12 by: If 
aman performed levirate marriage with his yevama, and 
defamed her by bringing witnesses who testified that she 
had committed adultery when she was betrothed to his 
brother, and they were found to have testified falsely, the 
man is exempt from punishment (Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 3:9). 


How does the case of defamation proceed — nx¥it 1x93 
y ow: In the case of a defamer, the husband comes to 
the court with the claim that he had intercourse with his 
wife for the first time and discovered that she was not a 
virgin. He then produces witnesses who testify that she 
committed adultery when she was betrothed to him. If 
the court examines the matter and finds his claim to be 
true, she is stoned. If her father brings witnesses who 
reveal the husband's pair of witnesses to be conspiring 
witnesses, they are liable to be stoned, and the husband 
receives lashes and is fined one hundred silver shekels. 
The Rambam rules in accordance with the opinion of 
Rabbi Eliezer ben Ya'akov, whose rulings are generally 
accepted as halakha. Additionally, this is the conclusion 
of the Gemara itself (Rambam Sefer Nashim, Hilkhot Na‘ara 
Betula 3:6, and Kesef Mishne there). 
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NOTES 


They shall spread that which he placed against 
her [sam la] - ab Dw ma wD: Some commentar- 
ies maintain that this is not an exposition of the word 
garment [simia] as though it said sam la, but rather 
a reference to the earlier phrase “placed against her 
[sam la] wanton charges” (Deuteronomy 22:17; see 
Tosafot and Ritva). In any case, it is clear that, accord- 
ing to the Rabbis, the term simia is not understood 
to literally refer to a garment. In the Jerusalem Tal- 
mud, Rabbi Yishmael is cited as identifying this a 
one of the three verses in the Torah that cannot be 
interpreted in a literal manner. Rather, spreading the 
sheet is to be interpreted allegorically to mean tha 
the case must be investigated thoroughly, as the 
Rambam says, the witnesses must be interrogated 
and the case examined in detail. In the Jerusalem 
Talmud it is indicated that this explanation of the 
phrase: They shall spread the garment, is accepted 
by Rabbi Eliezer ben Ya'akov as well the Rabbis. 


a 


= 


The matters are as they are written - 0°37 
12933: In the Jerusalem Talmud, where this issue 
is discussed at length, it is stated that even Rabbi 
Eliezer ben Ya'akov agrees that this chapter cannot 
be understood in an entirely literal manner, as nei- 
ther the lack of a cloth nor the discovery of blood 
stains on it affords incontrovertible proof of guilt or 
innocence, as a cloth can get lost or splattered with 
other types of blood, such as that of a bird. One can- 
not sentence the young woman to death or penalize 
he husband on the basis of such flimsy evidence. 

Instead, Rabbi Eliezer ben Ya'akov certainly agrees 
hat all claims must be substantiated by witness tes- 
imony. Therefore, the dispute between the tanna'im 
is limited to the question of the extent to which 
he verses are to be understood in a literal manner. 
The Rabbis maintain that since the basic proof is 
necessarily provided by witnesses, the entire chapter 
can be understood in a non-literal fashion, whereas 
Rabbi Eliezer ben Ya'akov maintains that one must 
read the verses in as plain a manner as possible. 

Consequently, according to many commentar- 
ies, Rabbi Eliezer ben Ya'akov holds that the verse 
is referring to a cloth in order to indicate that the 
halakhot of a defamer apply only if, in addition to 
bringing witnesses who testify that his wife com- 
mitted adultery during betrothal, he also had inter- 
course with his wife and claims that he found her 
not to be a virgin. 
Alternatively, it is possible that the halakhot 
apply as long as the husband and wife engaged 
in intercourse, even if the husband does not claim 
to have found at that time that she was not a virgin 
(see Ramban; Rabbeinu Aharon HaLevi; Ritva; Nim- 
mukei Yosef). Others maintain that the husband is 
punished only if he is impudent enough to claim 
that his wife was not a virgin despite the fact that 
the cloth is full of blood (Tosafot; Rosh). 
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The Gemara resumes its quotation of the baraita: If it was discovered 
that the bad name is not a bad name, i.e., the husband’s accusation 
was false, he is flogged and gives her father one hundred sela, whether 
he had intercourse with her or whether he had not had intercourse 
with her. Rabbi Eliezer ben Ya’akov says: These matters were stated 
only in a case where he had intercourse with his wife before defaming 
her. The Gemara asks: Granted, according to the opinion of Rabbi 
Eliezer ben Ya’akoy, this is as it is written: “If a man take a wife and 
go in unto her” (Deuteronomy 22:13), and: “And when I came near 
to her, I did not find in her the tokens of virginity” (Deuteronomy 
22:14), as both expressions refer to sexual intercourse. 


However, according to the opinion of the Rabbis, what is the mean- 
ing of the phrases “and go in unto her,’ and “and when I came near 
to her,’ if the couple never engaged in intercourse? The Gemara 
explains that, according to the Rabbis, “and go in unto her” is referring 
to the wanton charges the husband leveled against his wife; “and 
when I came near to her” means that he came near with words, not 
intercourse. 


The Gemara asks: Granted, according to the opinion of Rabbi Eliezer 
ben Ya’akov, this is as it is written: “I did not find in your daughter 
the tokens of virginity” (Deuteronomy 22:17), as Rabbi Eliezer ben 
Ya'akov claims that the husband had relations with her and discovered 
that she was not a virgin. However, according to the opinion of the 
Rabbis, what is the meaning of “I did not find in your daughter the 
tokens of virginity,” if they did not have intercourse? The Gemara 
answers: The Rabbis explain that he means: I did not find for your 
daughter the fitness of virginity, i.e., I have discovered that she was 
unfaithful. 


The Gemara asks further: Granted, according to the opinion of Rabbi 
Eliezer ben Ya’akov, this is as it is written that the father replies: “And 
these are the tokens of my daughter’s virginity” (Deuteronomy 
22:17). He presents a cloth that proves she was a virgin, in opposition 
to the husband's claim. However, according to the opinion of the 
Rabbis, what is the meaning of “And these are the tokens of my 
daughter’s virginity”? The Rabbis answer that the father means: And 
these are the proofs of the fitness of my daughter’s virginity, i.e., he 
either brings witnesses to counter the testimony of the husband’s 
witnesses or provides some other proof that his daughter was a virgin 
at the time of her marriage. 


The Gemara poses yet another question on the same lines: Granted, 
according to the opinion of Rabbi Eliezer ben Ya’akov, this is at it 
is written: “And they shall spread the garment”" (Deuteronomy 
22:17). The father brings the sheet on which the couple had intercourse 
and shows that it is stained with blood. However, according to the 
opinion of the Rabbis, who claim that a husband can defame his wife 
even if they have not engaged in intercourse, what is the meaning of 
the phrase “And they shall spread the garment [hasimla]”? 


Rabbi Abbahu said that the Rabbis interpret this expression as 
follows: They shall spread, i.e., examine, that which he placed against 
her [sam la]." In other words, they cross-examine the witnesses who 
testified against her, as it is taught in a baraita: “And they shall spread 
the garment”; this teaches that the witnesses of this husband come 
forward, and likewise the witnesses of that father come forward, and 
the court clarifies the matter like a new garment. Rabbi Eliezer 
ben Ya'akov says: The matters are as they are written," i.e., the verse 
refers to an actual cloth. 


And they shall spread the garment, etc. - ^3) nmw 1w: The 
phrases “they shall spread the garment” and ‘ “these are the tokens 
of my daughter's virginity” are understood to be euphemisms for 
the court's investigations into private matters. The commentaries 
wonder why the Rambam interprets these phrases in accordance 
with the opinion of the Rabbis, while he accepts Rabbi Eliezer ben 
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HALAKHA 


Ya'akov’s ruling as halakha. The Kesef Mishne states that the Rambam 
evidently maintains that even Rabbi Eliezer ben Ya'akov agrees that 
it is not enough merely to spread out a garment or something 
similar. Rather, he too concedes to the Rabbis that the matter must 
be clarified by witnesses (Rambam Sefer Nashim, Hilkhot Na‘ara 
Betula 3:12). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


"3 Ja Spy a7 7a pny ar now 
oy a3 by oe pnp att MVA 
ainsi pnw abs mina boa wyn 
ADIT Xe moh ADTTD MYA pa 
ov wyi bars peaipha nisnb 
Kby hiya ay m mep -y1 

AIP YIOY KYM ATs 


YINYIN- PIPN JNA 
Spy ya wy D x 


Perek IV 
Daf 46 Amudb 


now why ya ADT PN) TN 
ing anh ayy PAW T9 D 
Dy Kysin atts biysw w an 

ABTA YI 


propa nag sa ayy PANA 
ANOVA "NBL MOAT WVA ApJ 
Sapa PP MEID py meyoN 

Tama mya doin se) mwa TN 


§ Rabbi Yitzhak bar Rav Ya’akov bar Giyyorei sent a message 
from Eretz Yisrael to Babylonia in the name of Rabbi Yohanan: 
Although we have not found in the entire Torah that any verse 
distinguishes between sexual intercourse in a typical manner 
and sexual intercourse in an atypical manner," i.e., anal inter- 
course, with regard to flogging or any other punishment. How- 
ever, in the case of the defamer, the Torah does distinguish in this 
manner, as the husband is obligated to pay the fine only ifhe had 
intercourse with his wife, even it was in an atypical manner, and 
he defames her by claiming that she had previously had intercourse 
in a typical manner with someone else. 


The Gemara asks: In accordance with whose opinion is this ruling 
of Rabbi Yohanan? If it is in accordance with the opinion of the 
Rabbis, the husband should be liable even if he did not have 
intercourse with his wife. If it is in accordance with the opinion 
of Rabbi Eliezer ben Ya’akov, 


we require both this, i.e., the act of intercourse between the 
husband and wife, and that, i.e., the woman’s alleged act of inter- 
course with another man, to be performed in a typical manner in 
order for the laws of a defamer to apply, as Rabbi Eliezer ben 
Ya'akov interprets the verses literally, meaning that the husband had 
intercourse with her and discovered she was not a virgin. Rather, 
Rav Kahana sent word in the name of Rabbi Yohanan that the 
statement was as follows: He is obligated to pay the fine only" if 
he had intercourse in a typical manner and defamed her with 
regard to intercourse performed in a typical manner, in accordance 
with the opinion of Rabbi Eliezer ben Ya’akov. 


MI S H N A A father has authority over his daughter" 

with regard to her betrothal" through 
money, through a marriage document, or through intercourse." 
Likewise, a father is entitled to items she has found," and to her 
earnings," and to effect the nullification of her vows," i.e., a 
father may nullify his daughter’s vows. And he accepts her bill of 
divorce" on her behalf if she is divorced from betrothal before she 
becomes a grown woman. And although he inherits her property 
when she dies, e.g., property she inherited from her mother’s family, 
he does not consume the produce of her property during her 
lifetime." 


He is obligated to pay the fine only, etc. — 131 1Y 9M ix: One 


HALAKHA 
He is entitled. ..to effect the nullification of her vows — ..2x3t 


who defames his wife is liable only if he had intercourse with 
her in a typical manner and defames her by claiming that she 
had committed adultery during betrothal by having intercourse 
with another man in the typical manner (Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 3:10). 


A father has authority over his daughter with regard to her 
betrothal, etc. -= 15) wip n33 xD IK: A father may 
betroth his daughter to a man of his choice while she is a minor 
or a young woman. If the betrothal is performed with money, 
the money belongs to the father (Rambam Sefer Nashim, Hilkhot 
Ishut 3:11; Shulhan Arukh, Even HaEzer 37:1). 


A father is entitled to items she has found and to her earn- 
ings — PP agyad Anya xt: A father is entitled to lost 
items that his daughter has found and to her earnings, until 
she becomes a grown woman. This applies even if she is not 
financially dependent upon him (Rambam Sefer Nashim, Hilkhot 
Ishut 3:11; Sefer Nezikim, Hilkhot Gezeila VaAveda 17:13; Shulhan 
Arukh, Even HaEzer 37:1 and Hoshen Mishpat 270:2). 


mya mama: A father may nullify his daughter's vows when she 
is a minor or a young woman (Rambam Sefer Haflaa, Hilkhot 
Nedarim 11:6; Shulhan Arukh, Yoreh Dea 234:1). 


He accepts her bill of divorce - maa nx bapa: If a father 
betroths his daughter to a man, and the man then divorces her 
while she is still a minor, her father accepts her bill of divorce on 
her behalf, and she is divorced as soon as the document reaches 
his possession (Rif; Rambam). Others maintain that she, too, can 
receive her own bill of divorce (Tosafot; Razah). Some authorities 
state that one should be stringent and not allow her to accept 
her own bill of divorce (Rosh). If he divorces her when she is a 
young woman, either she or her father can receive the bill of 
divorce (Rambam Sefer Nashim, Hilkhot Geirushin 2:18; Shulhan 
Arukh, Even HaEzer 141:4). 


He does not consume the produce of her property during 
her lifetime — T»na niva baix ix: A father is not entitled to 
the produce of his daughter's property during her lifetime (see 
Rambam Sefer Nezikin, Hilkhot Hovel 4:19; Shulhan Arukh, Hoshen 
Mishpat 424:7). 


HALAKHA 


We have not found...that any verse distinguishes 
between sexual intercourse in a typical manner and 
sexual intercourse in an atypical manner, etc. - x5 
maya xbw mesh mye mwa pa DNIT ponw..avyn: 
One who has intercourse with a woman forbidden to him 
is liable to his prescribed punishment, either death, karet, 
flogging by Torah law, or lashes for rebelliousness, whether 
he had relations with her in a typical or atypical manner 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 1:10; Shulhan 
Arukh, Even HaEzer 20:1). 


NOTES 


A father has authority over his daughter, etc. - 4x71 
^3 A23 93t: The precise meaning of this statement is a 
matter of dispute. Either it is referring to the father’s basic 
legal right to accept betrothal on behalf of his daughter, or 
it is referring to his ensuing right to the betrothal money. 
lt appears that the Gemara reads it both ways, depend- 
ing on whether it is discussing betrothal via money or, 
alternatively, via a marriage document or intercourse. How- 
ever, in the Jerusalem Talmud it is stated that it is referring 
to the monetary rights that accrue to the father. Some 
commentaries argue that the language of the mishna 
indicates it is referring to more than just the basic right to 
accept betrothal (see Melekhet Shlomo). It should be noted 
that this mishna applies specifically when the daughter 
is a minor or a young woman, but not if she is a grown 
woman. 


Or through intercourse - 7251: In the Jerusalem Talmud 
it is asked: In the first two cases, one can explain that a 
father has rights to his daughter's betrothal money and 
to use the material on which the marriage document was 
written as he wishes, but what kind of monetary right does 
he possess with regard to betrothal via intercourse? The 
Gemara answers that he has the right to receive pecuni- 
ary compensation for allowing the man to betroth her by 
means of intercourse. The Meiri explains likewise. Appar- 
ently the Gemara here does not ask this question because 
it interprets the mishna as referring to a father’s authority 
to accept betrothal on behalf of his daughter by allowing 
the man to have intercourse with her, as explained by 
Rashi. 


A father is entitled to items she has found — »x3t 
Anw¥ia: Some commentaries maintain that the father is 
entitled to lost items that she finds even after her betrothal, 
provided that she is still a young woman (Meiri). This 
accounts for the fact that the tanna starts a new sentence 
here and does not state this halakha together with the 
previous ones. Others explain that this is listed as a sepa- 
rate halakha because a father's right to items his daughter 
finds is a rabbinic enactment. Furthermore, this sentence 
serves as an introduction to the continuation of the mishna, 
which addresses the rights of a husband, including the 
rights to items that his wife finds (Shita Mekubbetzet). 
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The husband consumes the produce of her property 
during her lifetime — sma niva baix yan: A husband 
is entitled to consume the produce of his wife's property 
(Rambam Sefer Nashim, Hilkhot Ishut 12:3; 22:7; Shulhan 
Arukh, Even HaEzer 69:3). 


He is obligated to provide her sustenance, etc. - 3» 
^a Piia: A husband is obligated to support his wife, 
to redeem her if she is captured, and to tend to her burial 
(Rambam Sefer Nashim, Hilkhot Ishut 12:2; Shulhan Arukh, 
Even HaEzer 69:2). 


May not provide fewer than two flutes, etc. - ning’ x 
^) pon» wn: If a woman dies before her husband, heis 
obligated to bury her, to pay all the requisite expenses, and 
to arrange a eulogy for her in accordance with the local 
practice. If it is the custom to hire people to play the flute 
and to lament, he must provide at least two flutists, as well 
as a lamenting woman. As stated by the Gemara (48a), the 
halakha is in accordance with the opinion of Rabbi Yehuda 
(Rambam Sefer Nashim, Hilkhot Ishut 14:23; Shulhan Arukh, 
Even HaEzer 89:1). 


Flutes - porn: it was customary dune ancient times, 
including in Eretz Yisrael during the period of the Mishna, 
to play flutes at funerals in order to stimulate mourning. It 
seems this custom was widely practiced, since the Mishna 
(see Shabbat 151a) discusses various halakhot that concern 
flutes used at funerals. Later generations discontinued this 
practice, as they considered it a gentile custom. 


Roman relief of a flute player 
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If the daughter married, the husband has more rights and obliga- 
tions than her father had before the marriage, as he consumes the 
produce of her property during her lifetime," and he is obligated 
to provide her sustenance," her redemption if she is captured, 
and her burial upon her death. Rabbi Yehuda says: Even the 
poorest man of the Jewish people may not provide fewer than 
two flutes'® and a lamenting woman, which it was customary to 
hire for a funeral, as these too are included in the duties of burial. 
p E M A The mishna indicates that a father receives 

the money ofhis daughter’s betrothal. The 
Gemara asks: From where do we derive that the father is entitled 
to the money of her betrothal? Rav Yehuda said that the verse 
states, with regard to an emancipated Hebrew maidservant: “Then 
she shall go out for nothing, without money” (Exodus 21:11), 
from which it is inferred: There is no money for this master, 
i.e., her master does not receive money when she leaves him, but 
there is money for a different master, and who is this? Her father, 
who also had authority over her, like her master. When she leaves 
her father’s jurisdiction via betrothal, he is entitled to the betrothal 
money. 


The Gemara asks: But one can say that the betrothal money should 

go to her, as one can derive from the verse that there is no money 

for this master but there is money for the woman herself when 

she leaves her father’s domain. The Gemara refutes this suggestion: 

Now consider, her father accepts her betrothal," i.e., he can 

accept the money or document of betrothal from the man of 
his choice, as it is written: “I gave my daughter to this man” 
(Deuteronomy 22:16). Can one then say that she takes the money 

when her father accepts the betrothal on her behalf? 


The Gemara raises a difficulty: But one can say that this applies 
only to a minor, who does not have a hand, i.e., she is not legally 
competent to carry out transactions on her own behalf. However, 
in the case of a young woman, who does have a hand, she should 
betroth herself and she should also take her own betrothal 
money. The Gemara answers that there is a different exposition 
in this regard, as the verse states: “Being in her youth, in her 
father’s house” (Numbers 30:17), which teaches that all gains 
that a daughter accrues in her youth, i.e., when she is a young 
woman, belong to her father." 


The Gemara asks: But consider that which Rav Huna said that 
Rav said: From where is it derived that the earnings of a daugh- 
ter belong to her father? It is as it is stated: “And ifa man sell his 
daughter to be a maidservant” (Exodus 21:7); just as with regard 
to a maidservant, her earnings belong to her master, so too 
with regard to a daughter, her earnings belong to her father. Why 
do I need this exposition? Let him derive it from the phrase 

“being in her youth, in her father’s house.” Rather, that phrase, 

“being in her youth, in her father’s house,” is written with regard 
to the nullification of vows, but it is not referring to monetary 
matters. 


Now consider, her father accepts her betrothal, etc. - KAWAI 
3) ern bapa maw: Rashi explains as follows in tractate Kid- 
dushin (3b): Since the Torah would not grant a father the right to 
betroth his daughter without recompense, he must be entitled 
to the money she receives. Others commentaries there explain 
simply that since a father has complete rights over the choice 
of his daughter's husband, the betrothal is considered a form of 
transaction in which the father relinquishes his rights to accept 
betrothal for her in the future, and therefore he is entitled to the 


money (Ritva on Kiddushin 3b). 


All gains a daughter accrues in her youth belong to her 
father - pax} myy maw bp: Although this teaches that a 
father is entitled to the money of his daughter's betrothal, it 
does not directly prove that he has the right to betroth her 
to the man of his choice. One possibility is that the Gemara’s 
previous argument can now be reversed: If she chooses her 
husband, why should her father receive the betrothal money? 
From the fact that he receives the money, it is clear that he 
has the right to betroth his daughter to the man of his choice 
(Ayyelet Ahavim). 
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And if you would say: Let us derive from here that just as she is 
under her father’s authority with regard to vows, the same applies 
to monetary matters, this is not possible, because there is a principle 
that we do not derive monetary matters from ritual matters, as 
these are two separate areas of halakha. And if you would say: 
Let us derive this halakha from the fine paid by the rapist of a 
young woman, which the Torah explicitly states goes to her father 
(Deuteronomy 22:29), there is another principle, that we do not 
derive monetary matters from fines. Each fine imposed by the 
Torah is a novel law, from which nothing can be learned with regard 
to other monetary liabilities. 


And if you would say: Let us derive it from the compensation 
paid by a rapist for his victim’s humiliation and degradation," 
which is also paid to her father, the compensation for humiliation 
and degradation is different, as her father also has a share in it," 
because he too is humiliated and harmed by this unfortunate epi- 
sode, and therefore one cannot learn the halakhot of other monetary 
matters from here. 


Rather, the Gemara returns to the previous exposition of the verse: 
“Then she shall go out for nothing, without money” (Exodus 21:11). 
As for the question of why she does not receive the money herself, 
the Gemara explains that it is reasonable to assume that when the 
Merciful One excludes a case by means of this verse, He excludes 
a case where a girl leaves someone's authority in the corresponding 
situation" to the case of the Hebrew maidservant. 


The Gemara raises a difficulty: But this leaving of her father’s 
authority is not comparable to that leaving of her master’s author- 
ity: There, with regard to a master, when he frees her she leaves 
his authority entirely, whereas in the case of a girl who goes out 
from the jurisdiction of her father, she still lacks the process of 
being brought to the wedding canopy. As long as she is not fully 
married she remains partially under her father’s authority, as he 
is her heir and has rights to her earnings. 


The Gemara answers: From the perspective of her father’s right 
to effect the nullification of her vows, at least," she has left his 
domain via betrothal, as he no longer maintains exclusive rights to 
nullify her vows. As we learned in a mishna (Nedarim 66b): With 
regard to a betrothed young woman, her father and her husband 
nullify her vows together. Since her father cannot nullify her vows 
on his own, the two types of leaving are indeed comparable. 


§ The mishna taught that a father is entitled to accept betrothal of 
his daughter through a marriage document or through intercourse. 
The Gemara asks: From where do we derive this? The Gemara 
answers that the verse states: “And she becomes another man’s 
wife” (Deuteronomy 24:2). Since the verse does not specify how 
she becomes his wife, the different ways of becoming a wife are 
compared to each other, i.e., they are considered equal. Accord- 
ingly, the various methods of betrothal are the same with regard to 
the authority of the father. 


The mishna further taught that a father is entitled to items she 
has found. 


NOTES 


NOTES 


Let us derive it from humiliation and degrada- 
tion - 039 nwian aba: Rashi explains that this refers 
othe fact that the compensation for a young woman's 
humiliation and degradation belong to the father, as 
stated earlier. It has been pointed out that this inter- 
pretation is apparently circular, as the very fact that a 
ather is entitled to the compensation for her humili- 
ation and degradation is derived from his ability to 
accept betrothal on behalf of his daughter, whereas 
he Gemara here attempt to derive a father’s ability 
o accept betrothal on his daughter's behalf from the 
act that he is entitled to the compensation for her 
humiliation and degradation. Therefore, others explain 
hat this statement refers to the fact that he can hand 
her over to a man who is repulsive or stricken with boils, 
which entails causing her humiliation and degradation 
Ramban; see 40b). 


Her father also has a share in it — ma Pw 12) PIN: 
According to Rashi, her father has rights to the com- 
pensation for her humiliation and degradation because 
he has the right to betroth her to someone repulsive, 
which would cause her humiliation and degrada- 
ion. Conversely, the Ramban explains that the father 
shares her shame and loss of value because he also 
suffers as a result of her ordeal. Although not even a 
husband, whose wife is considered like his own body, 
has full rights to compensation for her humiliation and 
degradation, and certainly other relatives do not, it is 
possible that due to the special closeness between 
father and daughter her humiliation and degradation 
are considered his as well. In support of his interpreta- 
ion, the Ramban cites a version of the parallel passage 
in Kiddushin (3b) which states explicitly that her father 
also experiences suffering. Some versions of the text of 
he Gemara here also included that statement. See the 
Ritva, however, who cites several reasons for accepting 
Rashi's explanation. 


He excludes a case where a girl leaves someone's author- 
ity in the corresponding situation — vyan XP ANIT TNS: 
The verse indicates that a Hebrew maidservant who reaches 
majority goes free without payment. If there would be pay- 
ment, it would be made to the master. This occurs in a case 
where the maidservant or her family members set her free by 
offering monetary compensation to the master. A Jewish girl 
sold as a maidservant remains in that station for a maximum 
of six years. She can be redeemed by reimbursing the master 
for a percentage of the purchase price corresponding to the 


percentage of the six years that she has not yet served. Since 
the verse indicates that, as opposed to a Hebrew maidservant 
who goes free because she reached majority, where no money 
changes hands, in the case of a girl who leaves the jurisdiction 
of her father via betrothal, money does change hands. The 
money goes to the father, corresponding to the fact that any 
money paid in the case of the Hebrew maidservant would have 
gone to the master. 


From the nullification of vows, at least, etc. — D171) mama 
^D Km: This answer is difficult, as the Gemara is seeking to 


prove that a daughter leaves her father’s domain entirely; yet it 
is clear that with regard to vows he retains a certain right over 
her, even though he cannot nullify her vows on his own. In fact, 
Rabbeinu Hananel's version of the Gemara did not mention 
nullification of vows and stated instead: From this matter, at 
least, she has entirely left his domain. In other words, once the 
father has accepted betrothal on behalf of his daughter, he no 
longer has the right to sell her as a Hebrew maidservant. In this 
sense, she leaves her father’s domain in a manner similar to how 
a Hebrew maidservant leaves her master’s domain. 
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NOTES 


Due to enmity — 72° own: Rashi explains that if the 
father bears feelings of ill will toward his daughter, he might 
refuse to provide her with sustenance. Josafot prove that 
there is no connection between providing her with suste- 
nance and being entitled to her found articles, as even if 
he does not support her he is still entitled to any lost prop- 
erty she finds. Consequently, they explain that his hostility 
might lead him to marry her off to an unsuitable man. 


Entitles a father to bring his daughter to the wedding 
canopy — mind apn) ax. ty) 12t: Rashi cites a proof 
or this halakha from the expression: “| gave my daughter 
o this man” (Deuteronomy 22:16), which refers to both 
betrothal and the wedding canopy. Others explain that it 
is obvious that he can bring her to the wedding canopy, 
or if he cannot do so, what is the use of betrothing her 
o someone (Ramban; Rashba; Rabbeinu Crescas Vidal). 


The nullification of his daughter's vows — PYN mai: 
Rashi asks why the Gemara cites a verse that merely ‘alludes 
o this halakha, when it could have quoted the explicit 
phrase: “If her father disallow her on the day that he hears, 
none of her vows, or her bonds with which she has bound 
her soul, shall stand” (Numbers 30:6). He explains that the 
Gemara wanted to cite a proof that this halakha applies to 
a young woman as well as a minor. Other commentaries 
dismiss this question by stating that it is not unusual for 
the Gemara to cite one of multiple possible sources for 
a halakha. \n these situations, it cites whichever verse is 
more familiar (Ritva). 
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The Gemara explains: The reason is due to enmity," so that he 
should not bear a grudge against her for finding articles and 
withholding them from him, which might lead him to become 
reluctant to provide her with sustenance. 


§ The mishna further taught that a father is entitled to his 
daughter’s earnings. The Gemara asks: From where do we 
derive this? The Gemara answers: As Rav Huna said that Rav 
said: From where is it derived that the earnings of a daughter 
belong to her father? As it is stated: “And if a man sell his 
daughter to be a maidservant” (Exodus 21:7), which indicates 
that just as with regard to a maidservant, her earnings belong 
to her master, as she was sold for this purpose, so too with 
regard to a daughter, her earnings go to her father. The Gemara 
asks: But one can say that this applies only to a minor, as a 
father can sell her as a maidservant. However, with regard to a 
young woman, whom he cannot sell, perhaps her earnings 
should belong to her. 


The Gemara responds: It is reasonable that her earnings should 
go to her father, as, ifit should enter your mind to say that her 
earnings do not belong to her father, what about the fact that 
the Merciful One entitles a father to bring his daughter, when 
she is a young woman, to the wedding canopy?’ How can he 
bring her to the wedding canopy? Doesn’t he thereby cause 
her to neglect her earnings at that time, as she cannot work 
while getting married? If she has the rights to her own earnings, 
she can object on these grounds. 


Rav Ahai refutes this claim: Say that when he brings her to 
the wedding canopy, he gives her the wages she neglects by 
taking a break from her work, and therefore the above objection 
does not apply. Alternatively, it is referring to a case where 
he brought her to the wedding canopy at night, when she 
does not work. Alternatively, it means that he brought her 
to the wedding canopy on Shabbatot or Festivals, when it is 
prohibited to work. 


Rather, the Gemara reverts to the original exposition based 
upon the case of a Hebrew maidservant, and argues that with 
regard to a minor, it is not necessary to derive from a verse that 
her father is entitled to her earnings, for the following reason: 
Now, if her father has the right to sell her as a maidservant, is it 
necessary to state that her earnings belong to him? Rather, 
when the verse was necessary, it was to teach that the earnings 
of a young woman also belong to her father. 


§ The mishna taught that a father is entitled to effect the 
nullification of his daughter’s vows." The Gemara asks: From 
where do we derive this? The Gemara answers that it is written: 


“Being in her youth, in her father’s house” (Numbers 30:17), 


and the Torah proceeds to explain that during this period a 
father can nullify his daughter’s vows. 


The mishna further taught: And he accepts her bill of divorce 
on her behalf. The Gemara asks: From where do we derive this? 
The Gemara answers that it is written: “And she departs out of 
his house and goes and becomes another man’s wife” (Deuter- 
onomy 24:2). This verse juxtaposes departing a marriage and 
becoming a wife, which teaches that the halakhot of betrothal 
apply to her departing her husband’s home via a bill of divorce. 
Consequently, just as a father has the right to accept betrothal 
on his daughter’s behalf, he can also receive a bill of divorce on 
her behalf. 
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§ The mishna taught that a father may not consume the produce 
of his daughter’s property during her lifetime. The Sages taught 
in a baraita: A father may not consume the produce of his daugh- 
ter’s property during his daughter's lifetime. Rabbi Yosei, son of 
Rabbi Yehuda, says: A father may consume this produce during 
his daughter’s lifetime. The Gemara asks: With regard to what 
principle do they disagree? The Gemara explains that the first 
tanna holds: Granted, in the case of a husband, the Sages decreed 
for him that he should consume her produce, as if this were not 
so, he would refrain from redeeming her if she were captured. The 
right of a husband to consume the produce of his wife’s property 
was instituted in order to correspond to his obligation to redeem 
his wife from captivity. 


However, in the case of a father, what is there to say? That he 
will refrain from redeeming her? Even without this right to the 
produce of her property he will redeem her, as she is his daughter 
and he will certainly not turn a blind eye to his own flesh and blood. 
And Rabbi Yosei, son of Rabbi Yehuda, holds: If he is deprived 
of the right to the produce of his daughter’s property, a father 
will also refrain from redeeming her, as he will reason: A pouch 
of money is held in her hand for a time of need, so let her go and 
redeem herself. 


§ The mishna further taught that if the daughter married, the 
husband has more rights than her father, as he consumes the 
produce of her property. The Sages taught in a baraita: If the 
father wrote for her in her marriage contract that he was providing 
produce," clothing, and vessels that would come with her as a 
dowry from her father’s house to her husband’s house, and she 
died during the betrothal period, the husband does not have 
the right to these objects. They said in the name of Rabbi Natan: 
The husband does have the right to these objects. 


The Gemara suggests: Let us say that the dispute of these tanna’im 
is parallel to the dispute between Rabbi Elazar ben Azarya and 
the Rabbis. As we learned in a mishna (54b): If a woman was 
widowed or divorced, whether from marriage or from betrothal, 
she collects the entire sum specified in her marriage contract, 
including any extra amount her husband added to the standard 
sum required by the Sages. Rabbi Elazar ben Azarya says: If she 
was widowed or divorced from marriage, she collects the entire 
amount. But if she was widowed or divorced from betrothal, she 
is entitled to collect only the standard minimum sum required 
by the Sages: If she was betrothed as a virgin she collects two 
hundred dinars, and if she was a widow she is entitled to one 
hundred dinars. 


The reason is that he wrote that she would be entitled to the addi- 
tional amount only on the condition that he would marry her, and 
since he did not marry her, she is not entitled to the extra amount. 
The Gemara compares the respective opinions: The one who says 
that the husband does not have the right to her dowry holds in 
accordance with the opinion of Rabbi Elazar ben Azarya, and 
therefore he rules that just as a husband guarantees his wife an extra 
sum in her marriage contract only if they actually get married, the 
wife's father also gives the dowry only the condition that the couple 
marries. And the one who said that the husband does have the 
right to her dowry holds in accordance with the opinion of 
the Rabbis, because the document is fully in effect even before 
marriage. 


NOTES 


He wrote for her in her marriage contract that he was 
providing produce, etc. — 151 niva ay ama: The early 
authorities disagree about whether this is referring to a 
betrothed or a married woman. Some maintain that this 
is referring to a betrothed woman, which means that even 
he Rabbis agree in the case of a married woman that the 
husband receives everything (geonim; Rabbeinu Hananel; 
Rashi; Rambam). However, others raise several difficulties 
with this interpretation (Rabbeinu Tam; Razah). First of all, 
he context is problematic, as this baraita is quoted in the 
context of the Gemara's discussion of married women. Fur- 
hermore, the halakha is that a husband does not inherit 
rom his wife if they are merely betrothed. Yet another prob- 
em is that if this refers to betrothal, the term marriage that 
appears at the end of the Gemara’s discussion of this baraita 
47b) is unsuitable. Instead, the Gemara should have used 
a term that refers to betrothal. For these and other reasons, 
some commentaries explain that this baraita is referring to 
a married woman who has not yet been brought into her 
husband's house (see Josafot and Sefer HaYashar). 

Other early authorities offer various resolutions of the 
difficulties. With regard to the context, some explain that 
there is a connection between the two discussions accord- 
ing to the opinion of the Rabbis that a husband gains rights 
to his wife's dowry only from the time of their marriage, not 
the betrothal (Ramban). As for the difficulty that a husband 
does not generally inherit his wife's property if she dies 
while she is betrothed, it is possible that because the father 
wrote down his obligations, the husband is entitled to what- 
ever was written in the document. Even the problem of the 
term marriage can be resolved, as from the perspective 
of the father this relationship is comparable to marriage. 
Additionally, the opinion of Rabbeinu Tam is not free of dif- 
ficulties either, and therefore most early authorities accept 
the interpretation of Rashi and Rabbeinu Hananel (see Ritva 
and Nimmukei Yosef). 
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HALAKHA 

Due to marriage - x17 AWR Owe: If a father 
assigned money for his daughter's dowry and she 
died before marriage but after her father had taken 
leave of her as she went to the wedding canopy, some 
authorities say that the husband is entitled to the entire 
amount (Rambam). Others maintain that even after 
she is actually married, if the husband did not claim 
the money before her death he receives nothing, as 
the father intended to give him the sum only for his 
daughter's benefit (Rabbeinu Tam). Some rule that due 
to the uncertainty, the father cannot be forced to pay 
(Maharik). 

There are numerous other relevant variables with 
regard to this halakha, e.g. if the money was entrusted 
toa third party. In practice, different places established 
protocols that were binding for their communities 
with regard to the various situations, e.g., the decree 
of Toledo, and the joint decree of the communities of 
Speyer, Worms, and Mainz (see Rambam Sefer Nashim, 
Hilkhot Ishut 22:2, 23:15; Shulhan Arukh, Even HaEzer 53:3, 
and in the comment of Rema). 


NOTES 


Redemption in exchange for produce of her prop- 
erty — niva nnn mipa: Although one might think 
hat the ordinance that the husband has the right to 
consume the produce of her property is the more basic 
of the two ordinances, while his obligation to redeem 
her from captivity was added to correspond to it, most 
commentaries maintain that the husband's duty to 
redeem his wife is the main one. The continuation of 
he Gemara indicates likewise (see Tosafot and Ram- 
ban). Consequently, a husband cannot relinquish his 
right to the produce and thereby be released from the 
obligation to pay for her freedom. This is stated in the 
Jerusalem Talmud according to some commentaries 
version of the text (Meiri). However, some commentar- 
ies maintain that the ordinance granting the husband 
he right to consume his wife's produce is, in fact, the 
more basic of the two ordinances (Rashbam on Bava 
Batra 49b). 


1 


Leave it — Ym: If the husband is to leave the 
produce, what benefit does he derive from it? Some 
commentaries (Ritva, citing Tosafot) explain that the 
husband would use the produce to purchase land in 
his wife's name, and consume the produce of that land. 
See Josafot for an alternative explanation. 


But I can reverse — KI% NN: Rashi explains: One can 
say that his obligation to provide her with sustenance 
is in exchange for his right to consume the produce of 
her property. Other commentaries maintain that this 
cannot be the case. Instead they explain that his right 
to consume the produce of her property is in exchange 
for his obligation to attend to her burial (Tosafot on 
52a; Maharshal). 
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The Gemara refutes this suggestion: No, everyone agrees that the 
halakha is in accordance with the opinion of Rabbi Elazar ben 
Azarya, and the explanation is as follows: The one who said that he 
does not have the right to the dowry clearly holds in accordance 
with the opinion of Rabbi Elazar ben Azarya, as stated above; and 
the one who says the husband does have the right to her dowry 
would distinguish between the two cases: Rabbi Elazar ben Azarya 
states that the marriage contract is not fully in effect until marriage 
only with regard to a bestowal from him to her, i.e., the extra sum 
that the husband adds to her marriage contract, as he wrote it for 
her only on the condition that he would marry her, and he did 
not intend to give her anything before she became his wife. 


However, with regard to that which is given from her father to him, 
i.e, the dowry, even Rabbi Elazar ben Azarya concedes that the 
husband is entitled to this money, as the gift of a father is due to 
marriage," i.e., he wants the families to be joined in matrimony, and 
they have already become linked in marriage. The dowry given by 
the father has nothing to do with the transition from betrothal to 
actual marriage. 


§ The mishna teaches that a husband is obligated to provide his 
wife with sustenance, redemption from captivity, and burial. The 
Sages taught in a baraita: The Rabbis instituted that a husband 
must provide his wife with her sustenance in exchange for his 
rights to her earnings, and similarly they decreed that a husband 
must tend to her burial in exchange for the fact that he inherits the 
dowry that she brought into the marriage and which is written in 
her marriage contract. Consequently, the husband may consume 
the produce of her property. 


The Gemara expresses surprise at this last statement: Produce, who 
mentioned anything about that? The baraita did not previously 
mention produce at all, so how did it arrive at a halakhic conclusion 
with regard to produce? The Gemara explains that the baraita is 
incomplete, and this is what it is teaching: They instituted that a 
husband must provide his wife with her sustenance in exchange 
for his rights to her earnings; and it is his duty to provide her with 
redemption from captivity in exchange for his right to consume 
the produce of her property;" and it is his obligation to attend to 
her burial in exchange for the fact that he inherits the dowry that 
she brought into the marriage and which is written in her marriage 
contract. Consequently, a husband may consume the produce 
of her property. 


Although the Gemara has explained how the tanna came to 
speak about produce, the wording of the baraita remains problem- 
atic. What is the significance of the word consequently in this 
context? 


The Gemara explains: Lest you say that the husband should not 
consume the produce but leave it" so that if he requires funds 
to redeem his wife he will have them available, as, if he is not 
compelled to do so he will refrain from redeeming her, as he 
will be unwilling to spend his own money for that purpose; the 
tanna therefore teaches us that this arrangement is preferable, 
because sometimes the produce will not amount to the funds 
necessary to redeem her from captivity, and he would not redeem 
her if he was expected to use the funds produced by her property. 
Consequently, the Sages decreed that he consumes the produce 
immediately and that he must redeem her from his own funds if 
she is taken into captivity. 


After analyzing the language of the baraita, the Gemara turns its 
attention to the halakha itself. But I can reverse" these connections; 
why does the baraita say that a husband’s obligation to provide 
his wife with sustenance was instituted in exchange for his right 
to her earnings, as opposed to another of his rights, e.g., his right to 
consume the produce of her property? 
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Abaye said: The Sages instituted a common obligation in exchange 
for a common right, and they instituted an uncommon obligation 
in exchange for an uncommon right. In other words, the Sages 
instituted a husband’s obligation to provide his wife with sustenance, 
which is relevant on a regular basis, in exchange for his right to her 
earnings, which also applies regularly. The other obligations and 
rights of a husband are relevant less frequently. 


§ Rava said: This tanna, in the baraita cited below, maintains that 
the obligation of a husband to provide his wife’s sustenance applies 
by Torah law, as it is taught with regard to the verse pertaining 
to a husband’s obligations toward his wife: “If he takes another 
wife for himself, her food [sheera], her clothing [kesuta], and her 
conjugal rights [onata], he shall not diminish” (Exodus 21:10). 


“Sheera”; this is sustenance," and it likewise states: “Who also eat 


the flesh [she’er] of my people” (Micah 3:3). “Kesuta” is under- 
stood in its literal sense as referring to clothing. “Onata”;" this is 
her conjugal rights, which is stated in the Torah, and so it says: 


“Ifyou shall afflict [te‘aneh] my daughters” (Genesis 31:50), which 


indicates that a husband may not deprive his wife of her conjugal 
rights." 


The baraita continues: Rabbi Elazar says: “She’era”; this is her 
conjugal rights, and so it says: “None of you shall approach to 


any who is near [she’er] of kin to him, to uncover their nakedness” 


(Leviticus 18:6), which demonstrates that the word she’er is used in 
the context of sexual relations. “Kesuta” is understood in its literal 
sense as referring to clothing. “Onata”; this is sustenance, and so 
it says: “And He afflicted you [vayanekha], and made you suffer 
hunger, and fed you with manna” (Deuteronomy 8:3). 


Rabbi Eliezer ben Ya’akov says that she’era and kesuta" should be 
interpreted as follows: In accordance with her flesh [she’era], i.e., 
her age, give her clothing [kesuta]. This means that he should not 
give the garments of a young girl to an elderly woman, nor those 
of an elderly woman to a young girl. Similarly, kesuta and onata 
are linked: In accordance with the time of year [onata], give her 
clothing [kesuta], meaning that he should not give new, heavy 
clothes" in the summer, nor worn-out garments in the rainy 
season, i.e., the winter, when she requires heavier, warmer clothes. 
The entire phrase, therefore, refers only to a husband's obligation 
to provide clothing for his wife. 


Rav Yosef taught the following baraita: “Shera,” this is referring 
to closeness of flesh during intercourse, which teaches that 
he should not treat her in the manner of Persians," who have 
conjugal relations in their clothes. The Gemara comments: This 
baraita supports the opinion of Rav Huna, as Rav Huna said: With 
regard to one who says: I do not want to have intercourse with 
my wife unless I am in my clothes" and she is in her clothes, he 
must divorce his wife and give her the payment for her marriage 
contract. This is in keeping with the opinion of the tanna of the 
baraita that the Torah mandates the intimacy of flesh during sexual 
relations. 


HALAKHA 


He should not give new, heavy clothes, etc. - ^3) mwm jm» xd: 
A husband is obligated to provide his wife with suitable clothing 
in the winter and the summer, in accordance with the opinion of 
Rabbi Eliezer ben Ya'akov and the ruling of the mishna in Ketubot 


| am in my clothes, etc. — 131913. 1%: If a husband says he is 
willing to have relations with his wife only if they both remain 
clothed, he must divorce her and pay her the marriage contract, 
as stated by Rav Huna (Shulhan Arukh, Even HaEzer 76:13). 


64b (Rambam Sefer Nashim, Hilkhot Ishut 13:1; Shulhan Arukh, Even 


HaEzer 73:1). 


NOTES 
Sheera, this is sustenance, etc. — ^3) nisita bx MIND: 
Apparently, these tanna’im maintain that a husband's 
obligation to provide his wife with sustenance and 
clothing applies by Torah law. Some suggest that Rava 
did not explicitly mention this with regard to clothing 
because all opinions mentioned in the baraita agree 
that it is the plain meaning of the word kesuta in the 
verse, and something that is stated explicitly in the 
Torah does not have to be mentioned (Ran). However, 
the Ramban claims that the duties of sustenance and 
clothing apply by rabbinic law, in accordance with the 
interpretation of the verse provided by Rav Yosef (see 
Ramban's Commentary to the Torah, Exodus 21:10). 


Onata, etc. — 131 Amy: The commentaries explain that 
the term “onata” can refer to a period of time [ona] as 
well as suffering [inui] (HaBoneh). See Rashash, who 
argues that these tanna’‘im interpret “onata” as the pre- 
vention of her suffering. 


HALAKHA 

Food, clothing, and conjugal rights - 73y) MDD KY: 
By Torah law, there are three obligations of a husband 
toward his wife: He must provide her with food and 
with clothing, and he must engage in intercourse with 
her at regular intervals. This is the ruling of the Ram- 
bam, in accordance with the unattributed opinion in 
the baraita. By contrast, the Ramban maintains that 
only conjugal rights are a Torah obligation, whereas 
providing her with food and clothing is required by rab- 
binic law. Some claim (Maggid Mishne; see Beit Shmuel) 
that the conjugal rights and clothing apply by Torah 
law, while providing her with food is by rabbinic law 
(Rambam Sefer Nashim, Hilkhot Ishut 12:2; Shulhan Arukh, 
Even HaEzer 69:2). 


NOTES 


Sheera and kesuta — AMD MNV: Tosafot quote the 
rest of the baraita, which appears in the Mekhilta and 
is also cited in the Jerusalem Talmud (Ketubot 5:7). The 
baraita adds that Rabbi Eliezer ben Ya'akov derives the 
obligations of sustenance and conjugal relations by an 
a fortiori inference. Since a law derived via an a fortiori 
inference has the status of Torah law, Tosafot claim that 
he question of the identity of the tanna cited on 47b 
who maintains that the Sages instituted that a husband 
must provide food for his wife in exchange for his right 
o her earnings, indicating that the responsibility to 
provide her with food is of rabbinic origin, is left unre- 
solved. However, many other early authorities contend 
hat the baraita cited by Rav Yosef, which maintains 
hat sheera means closeness of flesh, indicates that a 
husband's obligation to provide food for his wife is of 
rabbinic origin. 


The manner of Persians — D175 371312: Some com- 
mentaries connect this to a statement in Berakhot (8a). 
The problem is that there the Gemara is apparently 
praising the Persians for their modest conduct during 
intercourse, whereas here it rejects their conduct. Some 
commentaries state that even if the husband claims to 
be acting for reasons of modesty, he must divorce her 
and pay her the marriage contract (Ritva). Others note 
the Gemara elsewhere praises those who have relations 
in their clothes (Magen Avraham on Shulhan Arukh, Orah 
Hayyim 240:8). The Magen Avraham rules that if both 
partners agree, it is considered a form of modesty (see 
Mishna Berura and Sha'ar Halziyyun on Shulhan Arukh, 
Orah Hayyim 240:8). 
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NOTES 


Where it is the common custom for his family, etc. - 
AD FOYT PYNT J33: Some commentaries ask: If the 
dispute is over whether to follow the custom of his 
family or hers in a case when his family’s custom is to 
perform a public eulogy for women and her family’s 
custom is not to do so, why does Rabbi Yehuda specify 
a particular number of flutes that must accompany the 
eulogy? He should simply state that the eulogy must 
follow the custom of the husband's family. One answer 
is that this refers to a situation where his family had the 
custom to perform a public eulogy, but did not have a 
clearly defined custom with regard to the number of 
flutes. Rabbi Yehuda rules that it is not considered a pub- 
ic eulogy, even for the poorest Jew, with fewer than two 
flutes (Talmidei Rabbeinu Yona). Alternatively, even if he is 
required to arrange a public eulogy, in accordance with 
he custom of his family, he does not have to provide a 
eulogy that exactly matches the custom of his family. 
Rather, it enough if he hires two flutes and a lamenting 
woman (Ritva). 


But not his sons and daughters - vnin ma x bax: 

Later in the Gemara (see 49a-b) there | isa detailed dis- 
cussion of a father’s obligation to provide for his children. 
The duty of a husband to support his wife is either a Torah 
commandment (see 47b), or an obligation imposed 

hrough the marriage contract he gave her. Conversely, 
with regard to his children there is a difference between 
children younger than six, minors over the age of six, and 
grown children. 

In addition to the legal obligation, there is also the 
consideration of whether the court may rely on the fact 
that the man was supporting his children before he left 
and can therefore assume that he would want to con- 
tinue supporting them (see Meiri and Ran). 
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§ The mishna teaches that Rabbi Yehuda says: Even the poorest 
man of the Jewish people may not provide fewer than two flutes 
and a lamenting woman for his wife’s funeral. The Gemara infers: 
This proves by inference that the first, anonymous tanna cited in 
the mishna holds that these are not part of a husband’s obligations. 
The Gemara asks: What are the circumstances? If this is the 
common custom in her family at funerals, what is the reason 
for the opinion of the first tanna who said that he does not have 
to do so? Ifhe neglected to provide these items he would be treating 
her with disrespect. And if this is not the common custom in her 
family, what is the reason for the opinion of Rabbi Yehuda? 


The Gemara answers: No, it is necessary to state their dispute in a 
case where it is the common custom for his family" according to 
its social status, but it is not common for her family according to 
its social status. The first tanna holds: When we say that a woman 
who marries a man ascends with him, i.e., she must be treated as 
equal in status to her husband if his social status is higher than hers, 
and does not descend with him if he is from a lower social status, 
this applies only when they are alive, but after death the Sages did 
not enforce this rule. 


And Rabbi Yehuda maintains: Even after death she must be 
treated in accordance with his status, which means that if those 
in his family are mourned with flutes and lamenting women, he 
must provide the same for her funeral. Rav Hisda said that Mar 
Ukva said: The halakha is in accordance with the opinion of 
Rabbi Yehuda. 


Apropos this ruling, the Gemara cites another statement that Rav 
Hisda said that Mar Ukva said: With regard to one who became 
insane," the court enters his property and feeds and provides a 
livelihood for his wife, his sons, and his daughters, and it also 
gives something else, as will be explained. Ravina said to Rav 
Ashi: In what way is this case different from that which is taught 
in a baraita: In the case of one who went overseas" and his wife 
claims sustenance, the court descends to his property and feeds 
and provides a livelihood for his wife, but not for his sons and 
daughters" and does not give something else. If a father is not 
obligated to sustain his children in his absence, what is different 
about a situation where he is mad? 


Rav Ashi said to Ravina: Is there no difference for you between 
a man who leaves his responsibilities knowingly and one who 
leaves them unknowingly? A father who lost his sanity did not do 
so by his own choice, and therefore it can be assumed that he would 
want to provide for his children from his possessions, despite the 
fact that he is not obligated to do so. By contrast, ifhe went overseas 
he freely decided to depart, and one would think that he would 
leave enough for his sons and daughters. If he failed to do so, he 
has demonstrated that he does not want to provide for them. 


HALAKHA 


KETUBOT - PEREK IV : 48A -mT pa 


One who became insane, etc. — ^3) AeMwaw rn: If a man lost 
his sanity, the court uses his property to provide for his wife, as 
well as for his sons and daughters until their maturity. This is in 
accordance with the opinion of the Tur and the Ran as opposed 
to that of the Rambam, who rules that if he is not wealthy his 
property is used to support only his children who are less than 
six years old (Helkat Mehokek; Rambam Sefer Nashim, Hilkhot Ishut 
12:17 and Kesef Mishne there; Shulhan Arukh, Even HaEzer 71:3). 


One who went overseas, etc. — 131 097 nrd pw on: Ifa 
man left his wife and children and traveled overseas, after three 


months the court uses his property to support his wife and his 
children who are younger than six. However, his property is not 
used to support his children who are age six and older. Some 
authorities maintain that if the man had been supporting his chil- 
dren before his departure, the court uses his property in order to 
continue supporting them (Rema, citing Mordekhai). According 
to the Tur, if he is a man of means the court provides sustenance 
for his older children in all cases. The Rambam disagrees with this 
ruling (Rambam Sefer Nashim, Hilkhot Ishut 12:16; Shulhan Arukh, 
Even HaEzer 70:5; 71:2). 
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Ornaments - wwan: If a husband traveled overseas and the 


The Gemara asks: What is this something else" mentioned in 
the baraita? Rav Hisda said: This is a wife’s ornaments," to which 
she is entitled in addition to her sustenance. Rav Yosef said: It is 
money for charity." The Gemara comments: According to the one 
who says that the court does not pay for a woman's ornaments 
from her husband's property if he has gone overseas, all the more 
so he maintains that the husband's property is not taken for charity. 
Conversely, the one who says that the court does not give money 
for charity holds that this applies only to charity, but it does give 
her ornaments, as it is assumed that it is not satisfactory for him 
that his wife be demeaned by a lack of jewelry. 


Rav Hiyya bar Avin said that Rav Huna said: In the case of 
one who went overseas and his wife died, the court enters his 
property and buries her" in accordance with his dignity. The 
Gemara asks: Does the court act in accordance with his dignity 
and not in accordance with her dignity?’ What if she came from 
a more dignified family than her husband? 


The Gemara answers: Say that Rav Hiyya bar Avin meant: Even in 

accordance with his dignity, i.e., if his family was more distin- 
guished than hers, he must bury her in accordance with the dignity 

of his family. The Gemara adds: This comes to teach us that she 

ascends with him to his social status and does not descend with 

him, and this principle applies even after her death, in accordance 

with Rabbi Yehuda’s opinion in the mishna. 


Rav Mattana said: In the case of one who says that if his wife dies, 
they should not bury her using funds from his property, the court 
listens to him. The Gemara asks: What is different about the case 

when he says this command that induces the court to comply with 

his wishes? It is due to the fact that the property has come before 

the orphans as an inheritance, while the obligation to bury her is 

not incumbent upon them but is a duty of the inheritors of her 
marriage contract. However, even if he did not state the above 

preference, the property is cast before the orphans and it belongs 

to them. What does it matter whether or not the husband issued a 

command to this effect? 


Rather, the Gemara amends Rav Mattana’s statement: With regard 
to one who says that if he himself dies, they should not bury 
him using funds from his property," one does not listen to him, 
but the court spends his money without resorting to charity. The 
reason for this is that it is not in his power to enrich his sons 
by saving them this expense and to cast himself as a burden on 
the community. 


MI SHN A Even after she is betrothed, a daughter is 


always under her father’s authority until 
she enters 


HALAKHA 
Burial - A137: In the case of a man who went overseas and his 


court ruled that his wife is entitled to receive sustenance, they 
do not give her money for ornaments. However, a woman whose 
husband became insane does get an allowance for this purpose. 
Apparently, the Rambam rules in accordance with the opinion 
of Rav Hisda; however, there are various versions of the text, 
and therefore it is possible that the Rambam follows Rav Yosef's 
opinion (Rambam Sefer Nashim, Hilkhot Ishut 13:7; Shulhan Arukh, 
Even HaEzer 70:5—6). 


Charity — m8: If a husband became insane, the court deter- 
mines the appropriate amount of charity that should be given 
from his estate (Rambam Sefer Mishpatim, Hilkhot Nahalot 11:11; 
Shulhan Arukh, Hoshen Mishpat 290:15). 


wife died, if necessary the court will sell his property without 
issuing a public announcement, and bury her in accordance with 
her husband's status and means, or in accordance with her own 
status if she came from a more distinguished family. The halakha 
is in accordance with the opinion of Rabbi Yehuda (Rambam Sefer 
Nashim, Hilkhot Ishut 14:24; Shulhan Arukh, Even HaEzer 89:3). 


They should not bury him using funds from his property - x 
yoo mapa: In the case of one who commands his heirs 
not to pay for his burial with funds from his estate, the court 
takes no heed of this directive and forces the heirs to pay for his 
burial, as well as other items customary for the dead, including 
a tombstone, in accordance with the opinion of Rav Mattana 
(Rambam Sefer Kinyan, Hilkhot Zekhiya 11:24; Shulhan Arukh, Yoreh 
Dea 348:2). 


NOTES 


Something else — 1m% 337: Although the Sages estab- 
lished a fixed sum in a marriage contract for the purchase 
of cosmetics, which is the ornamentation referred to here, 
since the purpose of these cosmetics is to endear the 
woman to her husband, one can understand why they 
are not given to a woman whose husband is overseas 
(Rivan). This is especially true according to another ver- 
sion of the text, which reads: It is satisfactory for him that 
his wife be demeaned, i.e., an absent husband has no 
interest in his wife looking her best, so as not to attract 
the attentions of other men. Others, who probably had 
a similar version of the Gemara, maintain that one does 
not provide ornaments to a wife of a man who lost his 
sanity, as he does not have the state of mind to desire 
her (Rid). Yet others explain, in accordance with the 
standard version of the text, that the court does not 
force a woman whose husband has become insane to 
be without cosmetics on a permanent basis, whereas a 
husband who has gone overseas is expected to return, 
and therefore she can temporarily do without ornaments 
(Beit Shmuel). 


In accordance with his dignity and not in accordance 
with her dignity - 7123 3b x) iTia 99: Some com- 
mentaries note that this question pertains to all opinions, 
as even those Sages who maintain that she does not 
ascend with him after death agree that she does not 
descend from her previous status (Rid). 
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Perek IV 
Daf 48 Amud b 


NOTES 

Her husband's authority in marriage — byan nw 
prroyd: This is the version of the text that Rashi had. 
However, most early authorities accepted an alternate 
version of the text that read: A daughter is always under 
the authority of her father until she enters the wedding 
canopy. They rejected Rashi’s text because of its unusual 
style and in light of the subsequent Gemara, which 
appears to quote the mishna in raising a difficulty against 
the opinion of Rav Asi and cites the alternate version of 
the text. According to Rashi, it must be explained that the 
Gemara was citing the meaning of the mishna without 
quoting it precisely. It appears from the Jerusalem Talmud 
that the correct version is the text of the authorities who 
differ with Rashi (see Ritva). 


Rav Asi said she is under her husband's authority even 
with regard to teruma — mand AN WAX DK IY: Rashi 
explains the dispute between Rav and Rav Asi on the 
basis of a disagreement (57b) with regard to the reason 
or the rabbinic decree that a woman whose father is 
not a priest and who is betrothed to a priest may not 
partake of teruma. Rav Asi follows the opinion that she 
is prohibited to partake of teruma due to a concern that 
she might give some of it to her brothers and sisters, who 
are not entitled to eat it. Consequently, as soon as she has 
been delivered to the husband’s messengers, when this 
concern no longer applies, she may partake of teruma. 
Conversely, Rav accepts the opinion that the concern is 
hat her husband might discover a bodily defect in her 
which will lead to the retroactive annulment of the mar- 
riage, in which case she would have retroactively eaten 
teruma unlawfully. This concern is relevant even after she 
has been delivered to the husband's messengers, until 
she actually enters the wedding canopy. 

Tosafot question Rashi’s explanation, as it apparently 
does not fit in with the conclusion of the Gemara there, 
which states that the dispute was only according to the 
initial version of the mishna; however, according to final 
halakha, which is that a woman betrothed to a priest may 
not partake of teruma until she is married, even if the time 
designated for the wedding has arrived, all agree that the 
sole reason is the concern for the discovery of a bodily 
defect. However, the Rashba claims that this difficulty of 
Tosafot is not irrefutable, as one can explain according to 
Rashi that Rav Asi offers a third opinion, in addition to the 
two mentioned in the Gemara there, as he maintains that 
even according to the final halakha, the concern is that 
she might share teruma with her siblings. See the Shita 
Mekubbetzet for a variation of this answer. 


Shmuel said she is under her husband's authority only 
with regard to her inheritance — anwar) ny Syrnw: 
There are differences of opinion among the early com- 
mentaries with regard to Shmuel’s opinion. Rashi main- 
tains that he is referring only to her inheritance, whereas 
she is treated as a betrothed woman with regard to all 
other matters. This explanation widens the gap between 
the opinion of Shmuel and that of Rav. Conversely, Tosafot 
hold that Shmuel means simply that she is considered 
married in that her husband inherits from her, but she 
is not considered married with regard to partaking of 
teruma. According to this opinion, Shmuel agrees with 
the opinion of Rav cited previously. 
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her husband’s authority in marriage" via the wedding canopy. If the 
father delivered his daughter to the husband’s messengers to bring 
her to her husband and the wedding canopy, once she has been 
handed over she is under the husband’s authority. However, if 
the father went with the husband’s messengers, or if the father’s 
messengers went with the husband’s messengers, she is still under 
the father’s authority, as he has not fully delivered her to the hus- 
band’s messengers. If her father sent her with his own messengers 
and the father’s messengers delivered the woman to the husband’s 
messengers, from that moment onwards she is under her husband’s 
authority. 


G E M ARA The mishna taught that a daughter always 


remains under her father’s authority until 
she has fully entered her husband’s jurisdiction. The Gemara asks: 
What is the significance of the term: Always, in the mishna? The 
Gemara explains: This comes to exclude the opinion stated in the 
initial version of the mishna. As we learned in a mishna (57a): If 
the time that the groom designated for the wedding arrived, and 
the wedding was postponed, and they were not married, the brides 
are entitled to eat from his food and, ifhe is a priest, eat teruma, like 
married women. The mishna here teaches us that the halakha is not 
in accordance with this earlier ruling cited in that mishna. Rather, 
they are always under their father’s authority until they actually enter 
the wedding canopy. 


§ The mishna taught that if the father delivered his daughter to the 
husband’s messengers, she is under the husband’s authority, unless 
the father or his messengers accompanied them. Rav said: When her 
father delivers her she leaves his jurisdiction in all respects, apart 
from the issue of partaking of teruma. Even if her husband is a priest, 
if she is not from a family of priests, she may not partake of teruma 
until she is fully married. And Rav Asi said that once she has been 
delivered to the husband’s messengers she is under her husband's 
authority even with regard to teruma." 


Rav Huna raised an objection to the opinion of Rav Asi, and some 
say that it was Hiyya, son of Rav, who raised an objection to the 
opinion of Rav Asi: The mishna states that she is always under her 
father’s authority until she enters the wedding canopy. According 
to Rav Asi, however, as soon as her father delivers her to the hus- 
band’s messengers she is no longer under her father’s authority. Rav 
said to them: Didn't I tell you not to follow, i.e., attempt to refute 
rulings, on the basis of sources that can be explained in opposing 
manners? Rav Asi can answer you that the mishna means that her 
delivery to the husband’s messengers is equivalent to her entrance 
to the wedding canopy, and the same halakhot apply in both cases. 


And Shmuel said that once a woman’s father has delivered her to 
the messengers of her husband, she is under her husband's authority 
only with regard to her inheritance," i.e., her husband inherits her 
property upon her death as though she had already entered the 
wedding canopy. 


Reish Lakish said: Her delivery is also effective with regard to her 
marriage contract. The Gemara asks: What is Reish Lakish referring 
to when he says that she is under her husband's authority with 
regard to her marriage contract? If you say it means that if she dies 
he inherits all her property, including the dowry specified in her 
marriage contract, that is the same as the statement of Shmuel, and 
Reish Lakish has added nothing to his ruling. Ravina said: Reish 
Lakish is coming to say that if the man dies before marrying her, and 
she then marries someone else, her marriage contract from the 
other man is one hundred dinars, as she is considered a widow from 
marriage rather than a widow from betrothal. 
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Rabbi Yohanan and Rabbi Hanina both say that a woman’s 
delivery to the messengers of her husband causes her to be under 
his authority for all matters, even including partaking of teruma. 


The Gemara raises an objection from the Tosefta (Ketubot 4:4): If 
the father went with the husband’s messengers, or if the father’s 
messengers went with the husband’s messengers, or if she owned 
a courtyard along the way and she entered with her groom to 
lodge, not for the purpose of marriage but merely to stay overnight 
until they arrive at his residence, then even if the dowry specified 
in her marriage contract is already in her husband’s house, if 
she dies, her father inherits from her, as she is not considered 
to have entered her husband’s domain. 


Conversely, if the father delivered her to the husband’s messen- 
gers, or if the father’s messengers delivered her to the husband’s 
messengers, or if the groom owned a courtyard along the way and 
she entered with him for the purpose of marriage, then even if 
the dowry specified in her marriage contract is still in her father’s 
house and has not yet been given to her husband, if she dies, her 
husband inherits from her." 


The Tosefta concludes: In what case is this statement said? It 
is stated with regard to the husband’s right to inherit from her. 
However, with regard to teruma, the halakha is that awoman who 
marries a priest may not partake of teruma" until she actually 
enters the wedding canopy. This baraita is apparently a refutation 
of all of them," i.e., all of the opinions cited previously that hold 
that once the woman is delivered to the husband’s messengers, if 
the husband is a priest, the woman may partake of teruma. The 
Gemara concludes: Indeed, this is a conclusive refutation. 


The Gemara asks: This matter itself is difficult. You said in the 
Tosefta that if she entered with him to her courtyard to lodge for 
one night, and she dies, her father inherits her property. The reason 
is because it specified that they entered only to lodge there, from 
which it may be inferred that if they entered without specification 
it is as though she entered for the sake of marriage. Say the latter 
clause of the Tosefta: If she entered with him to his courtyard for 
the purpose of marriage, and she dies, her husband inherits her 
property. This indicates that if she entered without specification, 
i.e, without saying that they were doing so for marriage, it is con- 
sidered as though they entered merely to lodge. The inferences from 
these two clauses of the Tosefta apparently contradict one another. 


Rav Ashi said: This is an incorrect interpretation, as the tanna 
taught the halakha of entering one type of courtyard without speci- 
fication and the halakha of entering a different type of courtyard 
without specification, as follows: If they entered her courtyard 
without specification it is assumed that they entered merely to 
lodge, whereas if they entered his courtyard without specification, 
it is assumed that they did so for the sake of marriage, unless they 
expressly stated that they had another purpose in mind." 


HALAKHA 


NOTES 


A refutation of all of them — mist xaaa: Rashi and 
most early authorities maintain that the phrase: All of 
them, should not be understood literally, as it refers only 
to those amora‘im who said that handing her over is 
effective for everything except inheritance (see Josafot). 
Apparently, the refutation applies to the opinion of Rav as 
well, despite the fact that he maintains that the woman 
cannot partake of teruma, as he indicates that it is effec- 
tive for all other matters, whereas the baraita indicates 
that it affects only the husband's status as her heir (Rab- 
beinu Crescas Vidal). 

Others maintain that the opinion of Reish Lakish is not 
refuted, as one can say that the baraita is speaking only 
about the relationship between husband and wife, not 
her relationship with anyone else (Rabbeinu Hananel; 
see Ritva). However, Rabbeinu Hananel also had a vari- 
ant reading of this baraita, which states in its first part: 
He had a different courtyard. He explains that according 
to the baraita, the delivery of a daughter is effective for 
the husband to inherit from her only if two conditions 
are fulfilled, namely that she is handed over to the hus- 
band or his messengers and that this is performed in a 
courtyard belonging to him. Accordingly, even Shmuel's 
opinion that her delivery is effective only for the inheri 
tance is refuted by the baraita. Others cite various proofs 
demonstrating that this version does not fit in well with 
the continuation of the Gemara, and they stress that the 
phrase: All of them, does not necessarily mean the refuta- 
tion of every single opinion (Ramban). 


His courtyard and hers — ay bw ‘am: Since the wed- 
ding canopy is not a sacred ritual but merely a symbolic 
act by which the groom welcomes his bride into his 
house to commence their married life together, if the 
groom brings his bride into a courtyard, that may also 
be considered the equivalent of a wedding canopy. The 
discussion of the Gemara concerns only the details: When 
is their lodging together considered a chance event that 
does not signify his bringing her into his house, and when 
it is viewed as the equivalent of a wedding canopy (see 
Meiri and Shita Mekubbetzet). 


From when does one inherit from his wife — wi nayga 
inwy ny: With regard to a woman who was betrothed, and 
delivered by her father or his messengers to the husband or 
his messengers, if she died along the way before the wedding 
canopy, her husband inherits her property. This is so even if 
her dowry is still in her father’s house. However, the Tur, citing 
he Ran, disagrees in this case, in accordance with the opinion 
of Rabbeinu Tam. Her husband likewise inherits her property if 
he father or his messengers accompanied her, and along the 
way the couple entered a courtyard and was secluded for the 
purpose of marriage. However, if her father or his messengers 
went with the husband or his messengers and stayed in a 


courtyard, in the manner of travelers, then since the husband 
was not secluded with his wife for the sake of marriage, her 
father inherits from her if she dies, even if the dowry was in 
the husband's house. This ruling is as stated in the baraita and 
in accordance with the opinion of Shmuel, consistent with 
the principle that the halakha follows the rulings of Shmuel 
in monetary law. 

Some claim that if the pair entered the husband's courtyard 
or one that belonged to them both, it is assumed that they were 
secluded for marriage; whereas if the courtyard belonged to her 
or if it was not owned by either of them, their seclusion was 
presumably for the purpose of lodging, as stated by Rav Ashi 


(Rema; Maggid Mishne, citing Ramban and Rashba; Ran). The 
Helkat Mehokek maintains that this opinion does not dispute the 
previous ruling of the Rambam (Rambam Sefer Nashim, Hilkhot 
Ishut 22:2; Shulhan Arukh, Even HaEzer 57:1). 


Partaking of teruma - ann now: An Israelite woman 
who marries a priest may ‘partake of teruma. By Torah law 
she may partake of teruma from the time of her betrothal, 
but the Sages prohibited her from doing so until she enters 
the wedding canopy, as stated by Rav (Rambam Sefer Zera'im, 
Hilkhot Terumot 6:3). 
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NOTES 

If the father delivered. ..she is sentenced to strangula- 
tion — pana V7... NT 0: Some commentaries write 
that this baraita does not prove that delivering a woman 
to her husband's messengers changes her status to that 
of a married woman, and therefore it has no bearing on 
the earlier dispute (Shita Mekubbetzet). This is because 
the baraita, as the Gemara explains, merely proves that 
a bride who has been transferred to her husband's 
messenger is no longer classified as a betrothed young 
woman, as she is not in her father’s house. However, this 
does not necessarily mean that she is considered a mar- 
ried woman (see Rivan). 


HALAKHA 

The execution of an adulteress - nagin now: If a 
betrothed young woman committed adultery, she and 
the one with whom she committed adultery are sen- 
tenced to stoning. If she was a grown woman, or if she 
had entered the wedding canopy, even if she had not yet 
engaged in intercourse with her husband, or if her father 
had delivered her to the husband’s messengers, even 
before the wedding canopy, she is liable to be executed 
by strangulation, like a regular married woman who 
committed adultery (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 3:4). 
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§ A Sage taught in a baraita: If the father delivered his daughter 
to the husband’s messengers and she subsequently committed 
adultery, she is sentenced to strangulation,” in accordance with 
the halakha of a married woman who committed adultery, rather 
than stoning, which is the punishment for a betrothed woman 
who commits adultery." The Gemara asks: From where are these 
matters derived? Rabbi Ami bar Hama said that the verse states, 
in the context of the command to stone a young woman who com- 
mits adultery during betrothal: “To play the whore in her father’s 
house” (Deuteronomy 22:21), which excludes a case when the 
father has delivered her to the husband’s messengers, when she 
is no longer in her father’s house. 


The Gemara raises a difficulty: But one can say that the verse is 
excluding a case where she has entered the wedding canopy but 
she has not yet had intercourse, whereas if her father has merely 
delivered her to the husband's messengers she is still considered to 
have sinned in his house and is punishable by stoning like any other 
betrothed woman. 


In answer to this question, Rava said: The verse cannot be exclud- 
ing that case, as Ami said to me that the case where she already 
entered the wedding canopy is not derived by inference from that 
verse; it is explicitly written in the following verse: “If there is a 
young woman who is a virgin betrothed to a man” (Deuteronomy 
22:23). The terminology of the verse indicates that it applies to a 


ce, » as S o 
young woman andnottoa grown woman;toa virgin and not 


to anon-virgin; and to a “betrothed” woman and not to a married 
woman. 


The Gemara analyzes this statement: What is the meaning of the 
term: A married woman, in this context? If we say that she is 
actually married and has already engaged in intercourse with her 
husband, this ruling is the same as the previous one, that she must 
be a virgin and not a non-virgin. Rather, is it not the case that it 
is referring to a woman who has entered the wedding canopy 
but has not had intercourse, and yet if she committed adultery 
at this stage she is sentenced to strangulation, like one who had 
engaged in relations with her husband? Consequently, the other 
verse, cited by Rabbi Ami bar Hama, cannot be referring to this 
case. 


The Gemara asks another question: But say that in a case where 
she returns to her father’s house, she returns to the previous 
matter, i.e., her former status, as though she had never left her 
father’s authority. Rava said: That question has already been 
resolved by the tanna of the school of Rabbi Yishmael. 


This is as the tanna of the school of Rabbi Yishmael taught: “But 
the vow of a widow or of a divorcée, everything with which she 
has bound her soul shall stand against her” (Numbers 30:10). 
What is the meaning when the verse states this? Is it not already 
known that if she is widowed or divorced she has already been 
removed from the category of one under the authority of her 
father and she has likewise been removed from the category of 
one under the authority of her husband? Who, then, could possibly 
nullify her vows? 
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Rather, this is referring to a case where the father delivered his 
daughter to the husband’s messengers or where the father’s 
messengers delivered her to the husband’s messengers, and she 
was widowed or divorced on her way to the wedding canopy. 
How do I consider her? Is she a member of her father’s house, or 
a member of her husband’s house? Her status is entirely unclear. 
Rather, this verse comes to tell you: Since she has left her father’s 
domain for a short time her father is no longer able to nullify 
her vows," as she is considered a widow or a divorcée in all regards. 
The same applies to the issue at hand: She retains the status of a 
married woman even if she returns to her father’s house. 


Rav Pappa said: We, too, learn this principle in a mishna (San- 
hedrin 66b): One who has intercourse with a young woman 
betrothed to another is liable to stoning only if she is a virgin, a 
young woman, betrothed, and she is in her father’s house. The 
Gemara analyzes this mishna: Granted, the term young woman 
indicates that this punishment does not apply if she is a grown 
woman; similarly, this punishment applies only if she is a virgin, 
but not if she is a non-virgin, and only if she is betrothed, but 
not if she is a married woman. However, when the mishna states 
that she is in her father’s house, what does that phrase come to 
exclude? Does it not serve to exclude a case when the father 
delivered her to the husband’s messengers, indicating that in 
such a case the punishment of stoning no longer applies? 


Rav Nahman bar Yitzhak said: We, too, learn this principle in 
another mishna (Sanhedrin 89a): With regard to one who has 
intercourse with a married woman, once she has entered her 
husband’s authority for marriage, even though she has not 
had intercourse with him, one who has intercourse with her is 
punished by strangulation, which is the punishment for adultery 
with a married woman. It is clear that this halakha applies if 
she merely entered the husband’s authority for the purpose of 
marriage, even if they have not yet entered the wedding canopy. 
The Gemara concludes: Indeed, learn from here that this is so. 


MI SH N Ae father is not obligated to provide his 


daughter’s sustenance. This exposition 
was expounded" by Rabbi Elazar ben Azarya before the Sages 
in the vineyard of Yavne:" Since the Sages instituted that after 
the father’s death, the sons inherit’ the sum of money specified 
in their mother’s marriage contract, and the daughters are 
sustained from their father’s estate, these the two halakhot are 
equated: Just as the sons inherit only after the father’s death, not 
during his lifetime, so too, the daughters are sustained from 
his property only after their father’s death. 


NOTES 


HALAKHA 


Since she has left her father’s domain for a short time, 
he is no longer able to nullify her vows — AX¥*w Y3 
som bio» ig aww aren mwa nos mw: Ifa betrothed 
young woman's father, or his messengers, accompanied 
the husband or his messengers as they brought the 
woman to the wedding canopy, she does not completely 
leave her father's authority until she enters the wedding 
canopy. During this period, her father and her husband 
together can nullify her vows. However, if her father or 
his messengers handed her over to the husband or his 
messengers, the father can no longer nullify her vows. 
Consequently, even if the groom died before the couple 
could enter the wedding canopy, and the bride returned 
to her father's house while she was still a young woman, 
her father does not regain the right to nullify her vows. 
However, some hold that the father can nullify vows that 
she took upon herself after the death of her husband (Beit 
Yosef, citing Tur; see Shakh and Taz; Rambam Sefer Hafla‘a, 
Hilkhot Nedarim 11:22; Shulhan Arukh, Yoreh De‘a 234:12). 


This exposition was expounded — wt wma m: In the Jerusalem 
Talmud this exposition is discussed at length. The basis of this 
exposition is the fact that these two obligations are juxtaposed 
in the marriage contract. However, although it is common for the 
Sages to derive halakhot based upon the juxtaposition of laws in 
the Torah, it is quite unusual for them to derive halakhot based 
upon the juxtaposition of clauses in a legal contract. 


commentaries, this was the name ne ofthe conhadin that presided 
in Yavne. It was called a vineyard because when it was in session, 
the Sages themselves, along with their students, would sit in 
rows, like the rows of a vineyard (Jerusalem Talmud). It is also pos- 
sible that the Sanhedrin may have been situated near vineyards, 
lending the name a double meaning. The Rambam in his Com- 
mentary on the Mishna (Eduyyot 2:4), adds that this name alludes 
to the entire Jewish people, which is compared by the prophets 


to a vineyard (see Isaiah 5:1). Although this Sanhedrin did not 
have the full authority available to a Sanhedrin because it was not 
located on the Temple Mount, the Sages of this council did meet 
in order to formally establish halakhot for generations to come. 


The sons inherit, etc. — 131 wy» DBT: The commentaries 
explain that this is not referring to the halakha of inheritance 
according to Torah law. Rather, it is one of the rabbinically insti- 
tuted stipulations of the marriage contract that the sons born to 
this wife should inherit their mother’s marriage contract, regard- 
less of their share in the inheritance of their father's property. This 
is known as the marriage document concerning male children 
(see 52b). Another enactment, also a stipulation of the marriage 
contract, is that the father is obligated to sustain his daughters. 
Although the commentaries explain that these two decrees were 
not enacted at the same time, Rabbi Elazar ben Azarya neverthe- 
less interpreted them as connected (Ritva). 
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GEMARA™“® regard to the mishna’s statement 


that a father is not obligated to provide 
his daughter’s sustenance, the Gemara infers: It is with regard to 
providing his daughter’s sustenance that he is not obligated, but 
with regard to providing his son’s sustenance, he is obligated. 
Furthermore, with regard to his daughter, too, there is no obliga- 
tion, and therefore the court cannot compel him to provide suste- 
nance for his daughter, but there is a mitzva, i.e., it is proper, for 
him to do so. With this interpretation in mind, whose opinion is 
expressed in the mishna? It is not Rabbi Meir, nor Rabbi Yehuda, 
nor Rabbi Yohanan ben Beroka. 


As it is taught in a baraita, it is a mitzva to sustain daughters," 
and the same applies by an a fortiori inference to sons, who are 
engaged in the study of Torah. This is the statement of Rabbi Meir. 
Rabbi Yehuda says: It is a mitzva to sustain sons, and the same 
applies by an a fortiori inference with regard to daughters, due to 
the dishonor they will suffer if they are forced to go around begging. 
Rabbi Yohanan ben Beroka says: It is an obligation to sustain 
the daughters after their father’s death; however, during their 
father’s lifetime both these and those, sons and daughters alike, 
are not sustained. 


The Gemara restates its question: Whose opinion is expressed in 
the mishna? If you say it is Rabbi Meir, didn’t he say that providing 
sustenance even to one’s sons is merely a mitzva, not an obligation? 
Ifthe mishna expresses the opinion of Rabbi Yehuda, didn’t he say 
that providing sustenance to one’s sons is also a mitzva, not an 
obligation? If it is Rabbi Yohanan ben Beroka, according to his 
opinion there is not even a mitzva to provide sustenance for one’s 
daughters. Consequently, none of opinions of the tanna’im of the 
baraita fits the ruling of the mishna. 


The Gemara answers that the mishna can be explained in several 
different ways. If you wish, say that the mishna is in accordance 
with the opinion of Rabbi Meir; if you wish, say that it follows the 
opinion of Rabbi Yehuda; and if you wish, say it is the opinion of 
Rabbi Yohanan ben Beroka. 


The Gemara explains in detail: If you wish, say it is Rabbi Meir, and 
this is what he said in the mishna: A father is not obligated to 
provide his daughter’s sustenance, and the same is true with 
regard to providing sustenance for his son. This indicates that 
there is a mitzva, though not an obligation, to provide for his 
daughter, and by an a fortiori inference it is a mitzva with regard 
to the sons. And the reason that the mishna teaches only the case 
of his daughter, and omitted any mention of sons, is not because a 
father is obligated to feed his sons. Instead, it teaches us this: 


That even with regard to his daughter, there is no obligation to 
provide her sustenance, however, there is a mitzva to do so. 


And if you wish, say that the mishna is in accordance with the 
opinion of Rabbi Yehuda, and this what he said in the mishna: A 
father is not obligated to provide sustenance for his daughter, and 
all the more so he is not duty-bound to provide for his son. It may 
be inferred from here that there is at least a mitzva with regard to 
a son, and the same applies by a fortiori inference with regard to 
the daughters. And the reason that the mishna teaches the case of 
his daughter is because it teaches us this: That even with regard 
to his daughter there is no obligation, despite the mitzva to guard 
her from dishonor. 
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And if you wish, say that the mishna is in accordance with the 
opinion of Rabbi Yohanan ben Beroka, and this is what he said 
in the mishna: A father is not obligated to provide sustenance for 
his daughter, and the same is true with regard to providing for 
his son. And the same is true with regard to a mitzva; there is not 
even a mitzva to feed either one’s sons or daughters, but since 
the tanna wanted to say with regard to daughters that after their 
father’s death there is an obligation to sustain them from his estate, 
he also taught in a parallel manner that the father is not obligated 
to provide sustenance for his daughters during his lifetime. Conse- 
quently, it is incorrect to infer from here that there is a mitzva to 
sustain them despite the lack of obligation; rather, the tanna means 
that there is no obligation and not even a mitzva to do so. 


§ Rabbi Ie’a said that Reish Lakish said in the name of Rabbi 
Yehuda bar Hanina: In Usha the Sages instituted that a man 
should sustain his sons and daughters when they are minors. 
A dilemma was raised before the Sages: Is the halakha in accor- 
dance with his opinion or is the halakha not in accordance with 
his opinion? Must a man feed his young children in practice or not? 
The Gemara answers: Come and hear: When they would come 
before Rav Yehuda to complain about a father who refused to 
sustain his children, he would say to them: The jackal [yarod]' 
bears offspring’ and casts the obligation to feed them on the 
residents of the town? Even a jackal feeds its young, and it is 
certainly proper for a father to support his children. 


When they would come before Rav Hisda to register a similar 
complaint, he would say to them: Turn over a mortar for him" in 
public, as a raised platform, and let that father stand up and say 
about himself: The raven wants to care for its sons, and yet this 
man does not want to support his sons. The Gemara questions 
this statement: And does the raven want to feed its sons? But isn’t 
it written: “He gives to the beast its food, to the young ravens 
that cry” (Psalms 147:9)? This verse indicates that the parents of 
young ravens do not feed them. The Gemara responds: This is not 
difficult, as in this case it is referring to white ones, and in that 
case it is referring to black ones." There are different types of ravens, 
some of which feed their young while others do not. 


The Gemara further relates: When an incident of this kind would 
come before Rava, he would say to the father: Is it satisfactory 
to you that your sons are sustained through charity? All these 
incidents prove that the halakha is not in accordance with the 
enactment of Usha; although these Sages stated forcefully that it is 
proper for a father to support his children, they did not force him 
to do so by the authority of the court. 


The Gemara adds: And we said this halakha only when he is not 
wealthy and must toil hard to provide food for his children, but if 
he is wealthy we coerce him against his will™ to sustain them. 
Like this case of Rava, who coerced Rav Natan bar Ami, who was 
a wealthy man, to donate to charity, and collected from him four 
hundred dinars for charity." This shows that even in the absence 
of a particular obligation, the court will compel a person to give 
charity if he can afford it. The same reasoning certainly applies to 
a man’s own children. 


HALAKHA 


A father’s obligation to sustain his children - md agg nain 
yaa: A father is obligated to support his children until they are 
six years old. The Sages in Usha decreed that a father must 
support his children even beyond they age of six, until they 
have matured. If he does not want to support them the court 
reprimands him and shames him, and publicly declares that he 
is cruel and does not wish to feed his children, and he is worse 


than a ritually impure bird, which does feed its young. However, 


the court cannot compel him to do so, unless he has spare 
money for charity, in which case the court seizes his property 


and uses it to feed his children until they mature (Rambam Sefer 
Nashim, Hilkhot Ishut 12:14-15; Shulhan Arukh, Even HaEzer 71:1). 


If he is wealthy the court coerces him...for charity — aX 
apr. ty) 1252: All are obligated to give charity to the poor. 
If someone gives less than the appropriate sum according to 
his means, the court forces him and administers lashes for 
rebelliousness until he gives the amount they have deemed 
appropriate for him (Rambam Sefer Zera‘im, Hilkhot Mattenot 
Aniyyim 7:10; Shulhan Arukh, Yoreh De'a 248:1). 


LANGUAGE 


Jackal [yarod] — 711%»: The word yarod, or yaror, according 
to the version of the Arukh and several other sources, is the 
Aramaic for the Hebrew tanna or tannim. Several interpreta- 
tions are offered for this term in the Bible. Some claim it is the 
name of an animal, the common jackal, whereas others say it 
is a bird, identified as a nocturnal bird similar to the owl. Rashi 
occasionally identifies it as a four-legged animal, although 
elsewhere he says it is a bird. The common denominator 
between these two creatures is that they both cry out in the 
night. The Tosefta states that yarodim are a species of birds. 
However, it is possible that the term bears both meanings. 
In any case, the source of the proverb mentioned here with 
regard to the yarod is unclear. 


NOTES 

The jackal [yarod] bears offspring - m ‘THINK: The com- 
mentaries disagree over the meaning of this term. Although 
the biblical word tannin, jackal, is translated as yarod, it is 
possible that tannin does not consistently refer to the same 
animal and can variously refer to a beast or a bird. Some 
claim that yarod is a type of bird that does not feed its young 
(Rid). However, most commentaries maintain that it refers 
to the jackal, which is cruel to its young (Rashi). It is noted 
that according to this interpretation, Rav Yehuda accused 
the father of being crueler than the yarod, which does not 
neglect to feed its own young despite its cruelty (Ritva; see 
Rabbi Ovadya Bartenura on the mishna). 


Turn over a mortar for him - KWD% mb 193: Some com- 
mentaries omit the phrase: For him. This reading indicates that 
someone else would stand on a raised podium and declare 
this man cruel to his children. Most commentaries, however, 
maintain that the father himself was compelled to issue this 
statement and embarrass himself in public. It has even been 
suggested that one aim of this exercise was to find someone 
willing to take care of the children in lieu of their father. Some 
commentaries explain that Rav Yehuda said to overturn a 
mortar as a curse, i.e., to signify that the father’s livelihood 
should be overturned and diminished (Ritva). Others add 
that turning over a mortar alludes to the fact that this man 
has overturned the natural order, as even cruel animals feed 
their own children (Maharal). 


In this case it is referring to white ones and in that case 
to black ones — 2383 KT IMA KA: Rashi explains that 
this statement refers to different stages of development of 
a raven. Initially the young raven is white, and its parents do 
not have pity on their young, but afterward they turn black, 
at which point their parents do care for them. Support for his 
interpretation can be found in Eikha Rabba (see also Arukh). 
Others maintain that the Gemara is speaking of two different 
species of raven, black ones and white ones (Josafot; Likkutei 
Geonim). 


We coerce him against his will - na by ah 1233: The 
precise manner in which the father is coerced is not specified 
by the Gemara. Consequently, many commentaries explain 
that the court forces him verbally, by reproving and shaming 
him in public, but it does not actually extract the money from 
him (Rav Hai Gaon). Others maintain that, if necessary, the 
court compels him by confiscating his property and using 
it as needed (see Rambam’s Commentary on the Mishna). 
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§ Rabbi Ie’a said that Reish Lakish said: In Usha the Sages 
instituted that in a case of one who writes a document stating 
that he is giving all his property’ as a gift to his sons in his 
lifetime, he and his wife are sustained from the property until 
their deaths. 


Rabbi Zeira objects to this, and some say this objection was 
raised by Rabbi Shmuel bar Nahmani: What is the significance 
of this ruling? After all, the Sages said a greater novelty than that: 
A man’s widow is sustained from his property even if his estate 
was inherited by his daughter and therefore belongs to her hus- 
band. Although the property is comparable to property from the 
estate that was sold to a third party, from which a widow is not 
entitled to claim her sustenance, in this case the Sages decreed 
that she can claim her livelihood from her late husband’s estate 
to prevent her from losing out entirely. With this in mind, is it 
necessary to state that he and his wife, during his lifetime, receive 
their sustenance from property he gave as a gift to his sons? 


The Gemara provides the background for this ruling: As Ravin 
sent in his letter to Babylonia: With regard to one who died and 
left a widow and a daughter," his widow is sustained from his 
property, as this is a stipulation of the marriage contract. If the 
daughter, who is her father’s heir, married, the estate is consid- 
ered usufruct property whose produce belongs to her husband, 
but even so his widow is sustained from his property. 


If the daughter died and her husband inherited from her, Rabbi 
Yehuda, son of the sister of Rabbi Yosei bar Hanina, said: I was 
involved in an incident of this kind when this very question came 
before the Sages for a ruling, and they said: Even in this case, his 
widow is sustained from his property. The Gemara reiterates: 
With all that said, is it necessary to state that he and his wife are 
entitled to receive their sustenance from property he gave his son? 


The Gemara responds: The ordinance is necessary lest you say 
that it is in that case there, with regard to a widow, that they 
instituted this halakha, as there is no one to toil on her behalf, 
since she is by herself, but here, where the husband is alive, he 
can toil for himself and for her, i.e., his wife. The ordinance 
of Usha therefore teaches us that the court does not force him 
to do so, and they may claim their sustenance from his former 


property. 


A dilemma was raised before the scholars: Is the halakha in 
accordance with the opinion of Rabbi Ile’a, or is the halakha not 
in accordance with his opinion? The Gemara answers: Come 
and hear, as Rabbi Hanina and Rabbi Yonatan were standing 
together, and a certain man approached, bent over, and kissed 
Rabbi Yonatan on his foot. Rabbi Hanina said to Rabbi Yonatan: 
What is this? Why does he owe you such a mark of gratitude? He 
said to him: He wrote a document stating that he was giving his 
property to his sons, 


NOTES 


One who writes that he is giving all his property, etc. -— that one would give his sons everything and thereby be 
^D YDD) by anism: The early authorities state that this ordi- forced to go begging. 
nance is based on his assumed intention, as it is unlikely 


A widow and a daughter - na) my: With regard to a 
man who died and left a widow and a daughter, whether 
from that wife or from another woman, if his estate is not 
large enough to sustain both of them, his widow gets pre- 
cedence. Even if the daughter married, thereby granting 
her husband rights to her father’s estate, the widow may 


HALAKHA 


continue to collect her sustenance from the estate. Further- 
more, even if the daughter died and her husband inherited 
her property, the widow still receives her sustenance from 
the property, as indicated by the story related in the Gemara 
(Rambam Sefer Nashim, Hilkhot Ishut19:21; Shulhan Arukh, Even 
HaEzer 93:4). 
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and I forced them to feed him, for which he is grateful. The 
Gemara interprets this incident in light of the issue at hand: 
Granted, if you say that this was not according to the halakha," 
i.e., the man’s sons had the right to refrain from sustaining him, 
due to that reason Rabbi Yonatan had to force them to feed 
their father; but if you say this is the halakha, i.e., the man’s sons 
were required to sustain him, why did he need to force them" to 
provide the sustenance of their own accord? The court could have 
simply requisitioned the necessary amount from the property. 
This shows that the halakha is not in accordance with the opinion 
of Rabbi Ile’a. 


§ Apropos the ordinances instituted by the Sages in Usha, the 
Gemara cites another one. Rabbi Ile’a said: In Usha the Sages 
instituted that one who dispenses his money to charity should 
not dispense more than one-fifth." That opinion is also taught 
in a baraita: One who scatters should not scatter more than 
one-fifth, lest he render himself destitute and need the help of 
other people. And an incident occurred involving a certain 
individual who sought to dispense more than one-fifth of his 
property as charity, and his friend did not let him act upon his 
wishes. And who was this friend? Rabbi Yeshevav. And some say 
that Rabbi Yeshevav was the one who wanted to give too much 
charity, and his friend did not let him do so, and who was the 
friend? Rabbi Akiva. 


Rav Nahman said, and some say it was Rav Aha bar Ya’akov who 
said: What is the verse that alludes to this maximum amount of 
charity? “And of all that You shall give me, I will surely give a 
tenth of it [aser a’asrenu] to You” (Genesis 28:22). The double 
use of the verb that means to donate one-tenth indicates that Jacob, 
who issued this statement, was actually referring to two-tenths, i.e., 
one-fifth. 


The Gemara asks: But the latter tenth is not similar to the first 
tenth, as it would be one-tenth of what remained after the first 
tenth had been removed. Consequently, the two-tenths would not 
equal one-fifth of the original total. The Gemara answers that Rav 
Ashi said: Since the verse could have said: I will surely give one- 
tenth [aser a'aser], and instead stated: “I will surely give a tenth 
of it [aser a’asrenu],’ it thereby alludes to the fact that the latter 
tenth is like the first one. 


With regard to the above statements concerning the Sages’ ordi- 
nances in Usha, Rav Shimi bar Ashi said: And these halakhot 
continually decrease. The first statement was stated by Rabbi Ile’a, 
quoting a statement by Reish Lakish in the name of Rabbi Yosei 
bar Hanina. The second halakha was delivered by Rabbi Ile’a in 
the name of Reish Lakish, while the third was taught by Rabbi 
Ile’a without quoting another Sage. And this is your mnemonic 
for the order of these halakhot: Minors wrote and dispensed. 
This alludes to the ruling requiring a father to support his children 
while they are minors, the ruling about one who wrote a docu- 
ment granting all of his property to his sons, and the ruling about 
one who dispenses large sums to charity. 


§ Rav Yitzhak said: In Usha the Sages enacted that a person 
should treat his son gently," even if he does not want to study, 
until his son is twelve years old. From this point forward he 
harasses him in all aspects of his life in order to force him to study. 
The Gemara asks: Is that so? But didn’t Rav say to Rav Shmuel 
bar Sheilat, who taught children: With regard to a child less than 
six years old, do not accept him; ifhe is six years old, accept him 
and stuff him like an ox, i.e., just as an ox is force-fed, you should 
force the students to study Torah. 


HALAKHA 


This was not according to the halakha - x» wh: If one 
gives all his property to his sons, leaving nothing for himself, 
according to the letter of the law neither he nor his wife is 
entitled to sustenance from the property, as the ordinance 
of Usha is not accepted as halakha. As for the story in which 
the Sages forced sons to provide for their parents, it is pos- 
sible that this was in accordance with the halakha that the 
court enforces the bestowal of charity. Consequently, the 
court can compel any man of means to sustain his father 
(Tur, Hoshen Mishpat 257; Beit Yosef). 


Should not dispense more than one-fifth - pt tata» Ox 
wnim: The Sages enacted that one should not give away 
more than one-fifth of his property to charity, so that he 
not become a burden to the public, in accordance with the 
ordinance of Usha (Rerna, citing Beit Yosef). See the Rema 
and the other commentaries with regard to the application 
of this principle to different people and times (Rambam Sefer 
Hafla‘a, Hilkhot Arakhin 8:13; Shulhan Arukh, Yoreh De'a 2491, 
and in the comment of Rema). 


NOTES 


Why did he need to force them — *va ana»wy: The com- 
mentaries disagree with regard to the level of force that 
Rabbi Yonatan applied and to the Gemara’s inference on 
the basis of this incident. Rashi explains that Rabbi Yonatan 
forced the sons to pay and explains the Gemara's comment 
as a statement rather than a rhetorical question that asks: 
Since Rabbi Yonatan was required to force them to pay, why 
did the father have such an exaggerated level of gratitude? 
Tosafot explain that Rabbi Yonatan merely persuaded the 
sons to support their father. According to this interpretation, 
the Gemara’s comment means: Why was it necessary to 
convince the sons if the court could simply have issued a 
ruling requiring them to support their father and, if neces- 
sary, forcibly requisitioned the necessary funds? (see Ritva 
and Nimmukei Yosef). 


Should not dispense more than one-fifth - pt tata? by 
wnim: Some commentaries indicate that this prohibition 
against giving away too much of one’s property applies 
to one who consecrates his possessions to the Sanctuary, 
whereas one who gives charity may give more than one- 
fifth as an act of piety (Rivan). It appears that according to 
the Rambam, it is recommended that one give one-fifth of 
his money to charity, although this is not obligatory. 

Other commentaries, by contrast, accept the opinion 
of Rashi that the principle stated here, that one should 
not give away more than one-fifth of his money, includes 
charity. However, they add that it applies only to one who 
gives during his lifetime, due to the concern that he might 
become a burden on others, whereas one who arranges for 
his property to be distributed after his death may give more 
(Halakhot Gedolot). They further explain that this limitation 
refers only to the regular bestowal of charity, but in a time 
of famine, or if the recipient will be in danger if he does not 
receive more, one may give more. In the Jerusalem Talmud 
it is explained that giving one-fifth of one’s money refers to 
giving one-fifth of his capital, and then, on an ongoing basis, 
one-fifth of his earnings. 


Treat his son gently - 433 ov bsbann: The author of the 
Arukh cites an entirely different interpretation. He maintains 
that until a son is twelve a father can be easy on him and 
let him study, but afterward he must teach him a profession 
from which he can earn a livelihood. 
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HALAKHA 

The start of a boy's education — bw ima nonin 
thy: Once a child starts talking, his father should 
teach him to say the phrase: Moses instructed us 
in the Torah, and to say the first verse of Shema. He 
gradually teaches him more and more until he is 
six years old, or seven, if he is of weak constitution 
(Shakh). At this stage the father should take his son 
to a teacher. The custom is to take a child to Bible 
classes when he is five years old, but no earlier. If 
he is weak, he starts at the age of six. Admittedly, 
in many places they used to bring boys as young 
as three to the study halls, but they would say that 
they were merely seating them alongside their 
older friends, and that anything they learned was 
incidental (Rambam Sefer HaMadda, Hilkhot Talmud 
Torah 1:6; Shulhan Arukh, Yoreh De'a 245:5, 8). 


A woman who sold her usufruct property - TWI 
abn D3 mpa: If a married woman sold her 
usufruct property and subsequently died before 
her husband, he can repossess the property from 
the purchasers, in accordance with the ordinance 
of Usha (Rambam Sefer Nashim, Hilkhot Ishut 22:7; 
Shulhan Arukh, Even HaEzer 90:9). 


BACKGROUND 


Sting of a scorpion or hornet — 799%) AIpY Nyy: 

The sting of a scorpion, especially certain species, 

e.g., the yellow scorpion in Eretz Yisrael, causes great 
pain and in some cases can even be life threatening. 
The sting of a hornet is usually not as severe, unless 
he victim suffers an allergic reaction. The level of 
danger typically corresponds to the ratio between 
he body weight of the victim and the amount of 
venom injected by the sting: The smaller the person 
he more dangerous the sting. It is possible that bile, 
due to its ability to dilute various substances, could 
reduce the potential damage of this sting. 


Hornet stinger and venom about to enter human skin 


Younger than six years old - ww jar ning: There 
are divergent opinions with regard to the most 
appropriate age to begin regular, concentrated 
studies. At any event, this is largely dependent on 
the physical constitution of the child, and more 
importantly, his emotional maturity. For this reason, 
there is no clearly established age to commence 
learning. Nevertheless, it is widely accepted even 
nowadays that at around the age of six a child 
achieves the level of maturity necessary for him to 
begin formal education. 


LANGUAGE 


Congregation [ukhlusa] - KDD: From the 
Greek ö%Aoç, okhlos, meaning a crowd or group 
of people. 
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The Gemara answers: There is no contradiction here, as yes, one 

must stuff him like an ox and teach him intensively; however, if 
the student refuses to learn, one does not harass him in all aspects 

of his life until after he is twelve years old. And if you wish, say 
that this is not difficult for a different reason: This halakha, which 

prescribes forcing the students to study from the age of six, is refer- 
ring to the Bible, whereas that halakha, that one should not harass 

a boy to study until he is twelve, is referring to the Mishna. 


This is as Abaye said: My foster mother told me that a six-year-old 
is ready for Bible study and a ten-year-old is mature enough to 
study Mishna.” Additionally, a thirteen-year-old is sufficiently 
developed to fast for twenty-four hours like any other adult. And 
as for a girl, she must start observing fasts when she is twelve 
years old. 


The Gemara cites another statement of Abaye in the name of his 

foster mother. Abaye said: My mother told me that a six-year-old 

child who is stung bya scorpion on the day that he completes six 

years will not live without emergency treatment. What is his cure? 

The bile of a white vulture in beer. One should rub him with this 

mixture and make him drink it. She further said to him: A one- 
year-old child who is stung by a hornet’ on the day that he com- 
pletes a year will not live without emergency treatment. What is 

his cure? Palm-tree fiber in water. Again, one should rub him 

with it and make him drink it. 


Rav Ketina said: Anyone who brings his son to school when he 
is younger than six years old? will run after him and not catch 
him. In other words, he will worry about his welfare for a long time 
afterward, as the child will be weakened by his studies. There are 
those who say that his friends will run after him in their studies 
and not catch him, i.e., his early start will enable him to be far more 
successful. The Gemara comments: And both are correct; he will 
weaken physically and learn well. If you wish, say that these two 
statements can be reconciled differently: This case is dealing with 
a weak child, who should not be brought to school at such a young 
age, whereas that statement is referring to a healthy boy, who can 
go to school at a tender age and succeed in his studies. 


§ Rabbi Yosei bar Hanina said: In Usha the Sages instituted that 
in the case of awoman who sold her usufruct property," which is 
property that belongs to her but whose produce belongs to her 
husband, in her husband’s lifetime, and then she died, the hus- 
band can repossess it from the purchasers." The Gemara relates: 
Rav Yitzhak bar Yosef found Rabbi Abbahu standing among 
the congregation [ukhlusa]' of Usha. He said to him: Who is 
the Master who disseminated the halakha that was instituted in 
Usha? He said to him: Rabbi Yosei bar Hanina. He learned it 
from Rabbi Abbahu forty times," and from that point onward he 
remembered it so well that it seemed to him as though it were 
placed in his pocket. 


NOTES 


The husband can repossess it from the purchasers — {in byan Sages of Sura and Pumbedita. Some early authorities rule that he 


niniphn 1: This statement implies that the purchaser had already 
taken possession of the property. However, this is not accurate, 
because the purchaser cannot actually take possession of the field, 


takes the property without having to pay, but if he has the actual 
money his wife received for the sale, he must return it (Rabbeinu 
Hananel; Rif). 


due to the right of the husband to the field's produce (see Shu/han 


Arukh, Even HaEzer 90:9). Rather, the purchaser has the right to take 
possession of the field if the husband dies before the wife. The 
statement that the husband can repossess the field should be taken 
o mean that his rights supersede the purchaser's right to take pos- 
session of the field. Alternatively, it might refer to a case when the 
husband stipulated with his wife that he has no share in the prop- 
erty or its produce during her lifetime, in which case the purchaser 
may take possession of the land, and upon the woman's death, the 
husband repossesses it (Rabbeinu Aharon HaLevi; Meiri). 

There is a dispute among the geonim about whether the 
husband must reimburse the purchaser for the purchase price of 
he property once he repossesses it. This is a dispute between the 
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Hanina was the Sage who had disseminated the halakha instituted 
in Usha. Some later commentaries explain that this was neces- 
sary because he had previously ascribed this to Rabbi Yehuda bar 
Hanina. To rid himself of this entrenched assumption, he had to 
repeat forty times that it was actually Rabbi Yosei bar Hanina who 
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hat once he heard that it was disseminated by Rabbi Yosei bar 
Hanina, who was a great Sage, he reviewed the halakha itself 
orty times. 


TPIS mwiy vewA DW WR” 
TPIS mivyd wor 13) "ny boa 
DIW way wt any baa 
V9 pt A: aw hy vay TD DN) 
1 bew 1 IVP AWD vnia 
Tain Din Sagan m vox von 

wema ima Jina 


nyay inpas) imaa wiy yin” 
ANK INTO IN NIT TI Py 
AR 7M) aisha min mbam 
IND OM) AA AND A 

pane? PNUD 


hgw by obw spd ova my” 
Day pa”: ob ya swima 2y 
nN cha byw” by py - saab 
`a byw 11.021) abn mph 
aig - pay maay panny agma 
Sse Me KYT ORTU ye by 


yo yds a1 WIT OTA Y 
Fa | "Dan 


Perek IV 
Daf50 Amud b 


KAT IW map AP 1 D 
PSY DBD nnp MAT TI) 
TP- YPT a Xx pwr onan 
PRT We yg rising niaan py 
paws Kgy chia mby wis 
on ma al PT NIT - KYY 
Rma pen Dy Kb- KYY pray 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara discusses a point related to one of the ordinances of 
Usha. The verse states: “Happy are they who keep justice, who 
perform charity at all times” (Psalms 106:3 )." But is it possible 
to perform charity at all times? Is one always in the presence of 
paupers? Therefore, our Rabbis in Yavne taught, and some say 
it was Rabbi Eliezer: This is referring to one who sustains his 
sons and daughters when they are minors. As stated above, he 
is not formally obligated to support them, and therefore when he 
does so, it is a form of charity that he gives on a constant basis. 
Rabbi Shmuel bar Nahmani said: This is referring to one who 
raises an orphan boy or an orphan girl in his house, takes care 
of them, and marries them off. 


The Sages likewise expounded the verse: “Wealth and riches are 


in his house, and his charity endures forever” (Psalms 112:3). 


How can one’s wealth and riches remain in his house while his 
charity endures forever? Rav Huna and Rav Hisda disputed this 
issue. One said: This is referring to one who studies Torah and 
teaches it. He loses nothing of his own, while his charity toward 
others will endure. And one said: This is one who writes scrolls 
of the Torah, the Prophets, and the Writings, and lends them 
to others. The books remain in his possession, but others gain 
from his charity. 


With regard to the verse: “And see your son’s sons; peace be upon 
Israel” (Psalms 128:6), Rabbi Yehoshua ben Levi said: Once 
your children have children of their own, there is peace upon 
Israel, as they will not come to require the ritual through which 
the yavam frees the yevama of her levirate bonds [halitza] or 


levirate marriage, which are necessary only if a man dies childless. 


Rabbi Shmuel bar Nahmani said: Once your sons have sons 
there will be peace upon the judges of Israel," as relatives will 
not come to quarrel with the judges over the inheritance. 


§ The Gemara returns to the mishna: This exposition was 
expounded by Rabbi Elazar ben Azarya before the Sages in the 
vineyard of Yavne: Just as the sons inherit only after the father’s 
death, so too, the daughters are sustained from his property only 
after their father’s death. 


The Gemara relates: Rav Yosef sat before Rav Hamnuna? in 
the study hall, and Rav Hamnuna sat and said the following 
halakha: Just as sons inherit only from land, so too, daughters 
are sustained only from land. When Rav Hamnuna taught this 
halakha, everyone clamored [avash]! against him, i.e., all his 
listeners whispered their surprise to one another: Is it only one 
who leaves behind land whose sons inherit from him, whereas 
in the case of one who does not leave land, his sons do not 
inherit from him? Rav Hamnuna’s statement indicates that sons 
inherit only land and nothing else. 


BACKGROUND 


HALAKHA = ——_ 
Perform charity at all times - ny boa APS nwiy: If one 
provides for his older children despite the fact that he is not 
obligated to do so, so that his sons can study Torah and his 
daughters can follow the proper path, this is counted toward 
his obligation of charity (Rambam Sefer Zera‘im, Hilkhot Mat- 
tenot Aniyyim 10:16; Shulhan Arukh, Yoreh De‘a 251:3). 


NOTES 


Peace upon the judges of Israel — Sew maby ohw: Rashi 
explains that if there are no sons, other relatives will "quarrel 
over who is the closest heir. Some commentaries ask why this 
necessitates having sons; if one has daughters and no sons, it 
is clear that they inherit from their father (Ritva, citing Tosafot). 
The Ritva explains, citing the Ri, that if all his sons have sons 
of their own he will distribute his property equally among 
them; but if only one of his sons has sons, he will increase 
the share of that son, which will cause friction among his 
children. Others explain that the main point is that the sons 
are old enough to have their own sons, i.e., they are adults. If 
his children were minors, the court would have appointed a 
trustee to oversee the affairs of the orphans and their quarrels 
with others (Sefer Hafla‘a). Alternatively, if one has a daughter 
and a son, and the son dies and leaves a daughter, this would 
lead to a dispute between the judges of Israel and the Saddu- 
cees. The latter maintained that in this case, the property 
of the deceased is divided equally between the daughter 
and granddaughter, whereas the Sages held that the son's 
daughter is the sole heir. This dispute will not arise if his sons 
have sons of their own (Ritva, citing Rabbeinu Yehiel). 


LANGUAGE 
Clamored [avash] - wits: This Aramaic term is related to the 
Middle Persian awāč, meaning voice. In Aramaic it connotes 
a murmuring or bustling sound, and can indicate clamor, 
including the clamor of a shocked audience. 


Rav Yosef sat before Rav Hamnuna, etc. - map qp? 31 2 
"931 NIT ITA: This story exemplifies some of the conventions 
in the academies in those days. The leading Sage would sit 
and expound before his audience. The prominent Sages in 
attendance would typically sit in the front row, with the other 


scholars seated behind them. If it was not a lecture open to the 
wider public, e.g., the public lectures on Festivals, the Sages 
sitting in front would ask questions and challenge the leading 
Sage, exchanges that were considered an integral part of the 
discourse. 
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HALAKHA 


The marriage document concerning male chil- 
dren — 9137 p3 nana: If a woman predeceases her 
husband, her sons inherit the sum stipulated in her 
marriage contract in addition to their share of the 
father’s estate alongside any other brothers. However, 
they may inherit this additional sum only from land. 
The Rambam maintains that even after the geonim 
decreed that a woman may collect the payment of 
her marriage contract from movable property, an 
ordinance which applies equally to other stipulations 
of the marriage contract, the stipulation that sons 
inherit their mother's marriage settlement remains 
an exception to this principle. Some authorities rule 
that nowadays even the sons may inherit the sum 
stipulated in their mother’s marriage contract from 
movable property, like the other stipulations of the 
marriage contract (Rivash). Others maintain that the 
institution of the marriage document concerning 
male children is not practiced at all nowadays (Rema; 
Rosh; Maggid Mishne, citing geonim). The reason for 
this is that it is customary to give a far larger dowry 
to daughters than was customary when the institu- 
tion was originally established, and the whole point 
of this institution was to encourage fathers to give 
their daughters a generous dowry (Rambam Sefer 
Nashim, Hilkhot Ishut 16:7; Shulhan Arukh, Even HaEzer 
11:14, 16). 


With regard to the daughters’ livelihood the court 
assesses in accordance with the temperament of 
the father - aKa paw mpg): In the case of one 
who died and left a daughter, the court estimates 
how much he would have been willing to give her 
or her dowry, and she takes that sum from his estate. 
How do they determine his mind-set? They interview 
his companions and close friends, and examine his 
manner of conducting business and his social status. If 
he had married off a different daughter in his lifetime, 
hey give the remaining daughter the same amount 
he gave his other daughter, as stated by Shmuel 
(Rambam Sefer Nashim, Hilkhot Ishut 20:3; Shulhan 
Arukh, Even HaEzer 113:1). 


LANGUAGE 
House [appadna] — &275%: From the Old Persian 
apadana, meaning palace or audience hall. The term 
was borrowed from Persian into Aramaic in ancient 
times and appears in the Bible (Daniel 11:45). It can 
connote a palace, luxurious home, or fortress. 
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Rav Yosef said to Rav Hamnuna: Perhaps the Master was speak- 
ing of the marriage document ensuring the inheritance rights of 
a woman's male children," i.e., her sons’ right to inherit the sum 
stipulated in her marriage contract in addition to their share of 
the father’s estate alongside any other brothers. Rav Hamnuna said 
to him: The Master, who is a great man, knows what I said, i.e., 
that was indeed my intention, while the others failed to understand 
me properly. 


Rabbi Hiyya bar Yosef said: Rav would sustain orphan girls with 
wheat according to the aliyya if their fathers did not leave land 
for them. A dilemma was raised before the scholars: Was this 
sustenance that Rav provided in the form of livelihood, i.e., a 
dowry so that they could marry, and what is the meaning of the 
term aliyya? It means: In keeping with the status [illuyya] of 
the father, and this is in accordance with the opinion of Shmuel. 
As Shmuel said: With regard to the daughters’ livelihood, i.e., 
their dowry, the court assesses the amount they receive from their 
father’s estate after his death in accordance with the temperament 
and social and financial status of the father." 


Or perhaps it was actual sustenance, i.e., provisions so that they 
would have food, and what is the meaning of the term aliyya? It 
indicates that this halakha is one of the good statements said 
in the upper chamber [aliyya], as Rav Yitzhak bar Yosef said: 
When the Sages sat in the upper chamber to rule on certain 
halakhot, which they could not do in the study hall at that time due 
to persecution by gentiles, they instituted that daughters should 
be sustained from movable property in addition to land. 


The Gemara suggests: Come and hear a resolution to this dilemma: 
In the possession of Rabbi Banai, the brother of Rabbi Hiyya 
bar Abba, there was movable property belonging to orphans, 
deposited with him by their father. The orphan daughters came 
before Shmuel, who said to Rabbi Banai: Go and sustain the 
daughters from the property. 


What, is it not correct to say that this means he should provide 
them with sustenance, and this would indicate that Shmuel holds 
in accordance with the opinion of Rav Yitzhak bar Yosef, that the 
Sages instituted an ordinance in the upper chamber that daughters 
are entitled to their sustenance even from movable property? The 
Gemara refutes this claim: No, there it is stated in reference to 
their livelihood, and Shmuel conforms to his standard line of 
reasoning, as Shmuel said: With regard to livelihood, i.e., the 
dowry granted to daughters from their father’s estate, the court 
assesses the amount they receive in accordance with the status of 
the father. 


The Gemara relates: There was an incident of this kind that came 
before the court in Neharde’a, and the judges of Neharde’a ruled 
that the daughters must be supported from the movable property 
that their father had left. Likewise, a case occurred in Pumbedita, 
and Rav Hana bar Bizna collected the sum from movable prop- 
erty. Rav Nahman said to the judges: Go reverse your decisions, 
and if not, I will collect your houses [appadnaikhu]' from you 
in order to compensate those you ruled against. 


The status of the father - 47 enyn: Rabbeinu Hananel, cited 
by Tosafot, explains that the maximum amount that would be 
given to the daughter as a dowry was one-tenth of the estate, and 
the assessment was conducted in order to determine whether she 
should receive less than that amount. The ruling authorities discuss 
whether Tosafot accept this opinion, or whether they agree with 


NOTES 


Rashi, who maintains that one-tenth of the estate was an aver- 
age amount, and the court would assess whether the father was 
likely to have given more. Some commentaries contend that a 
daughter's dowry is basically collected from land alone, and it was 
collected from movable property only if the court had undertaken 
to oversee the orphans’ assets (see Meiri). 
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The Gemara further relates: Rabbi Ami and Rabbi Asi thought 
to issue a ruling requiring a man’s heirs to sustain his daughters 
from the man’s movable property. Rabbi Ya’akov bar Idi said to 
them: This is a matter about which Rabbi Yohanan and Reish 
Lakish did not take action, i.e., they did not issue a ruling to this 
effect; will you take action in this regard? If those great Sages 
were not sure enough of the halakha to issue a practical ruling, 
how can you do so? 


The Gemara relates that Rabbi Elazar thought to issue a ruling 
requiring a man’s heirs to sustain his daughters from his movable 
property. Rabbi Shimon ben Elyakim said before him: My 
teacher, I know about you that you are not acting according to 
the letter of the law, but rather out of pity for these daughters, 
who have no other source of support. However, you should still 
not do this, lest the students observe and mistakenly establish 
the halakha accordingly for future generations. 


A certain person came before Rav Yosef to inquire about this 
matter. Rav Yosef said to the sons of the deceased man: Give 
the daughter her sustenance from the dates that are laid out to 
dry on the mats [budya]. These fruits are certainly movable 
property. Abaye said to Rav Yosef: If it was a creditor who came 
to collect a debt, would the Master give him the right to collect 
it in this manner? Even a creditor, who may collect his claim 
by repossessing property that the debtor has sold, cannot take 
movable property from the possession of orphans. A daughter, 
who cannot collect her sustenance from property that her father 
sold, should certainly not have the right to collect her sustenance 
from movable property that belongs to the male orphans. 


Rav Yosef said to Abaye: I did not mean actual dates lying on 
mats; rather, I spoke of ripe dates ready for plucking, which are 
fit for mats. Since they are still attached to the ground, they are 
not considered movable property. 


Abaye asked him: Ultimately, anything that is about to be 
sheared is considered sheared, and therefore these dates 
should already be classified as movable property, from which her 
sustenance cannot be collected. Rav Yosef replied: I spoke of a 
case when the fruit is nearly fully ripe, but is still in need of the 
palm tree. Since they are attached to the ground, they may be 
used for the daughter’s sustenance. 


The Gemara relates: There were a certain minor orphan boy and 
orphan girl who came before Rava. Rava said to the trustees of 
the father’s estate: Increase the amount you give to the orphan 
boy, so that there should be enough for the orphan girl as well. 
The Sages said to Rava: But it was the Master who said that one 
may collect from land but not from movable property, whether 
for sustenance, whether for the marriage contract, or whether 
for the daughters’ livelihood. In this case only movable property 
was available. 


Rava said to them: If this orphan wanted a maidservant to 
serve him, would we not give him one? The court would use his 
father’s property to fund this acquisition. All the more so here, 
where there are two factors, as she is his sister and she will serve 
him as well. It is therefore appropriate to act in this manner, which 
is to the benefit of both the boy and the girl. 


BACKGROUND 

Dates laid out to dry on the mats - xna byt yan: 
Some varieties of dates must be harvested as soon as they 
ripen, as otherwise they will spoil. Others do not need to 
be harvested as quickly. It was common to spread mats 
underneath trees of this latter type, and to allow the dates 
to fall on their own, after which the dates would be left to 
dry on the mats. This is what Rav Yosef was referring to. 


LANGUAGE 


Mats [budya] — «71a: An alternative reading is burya. This 
is the Aramaic form, which is derived from the Akkadian 
burū, meaning reed mat. 
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HALAKHA 


From what may a marriage contract be claimed - man 
Maina max: According to the original rabbinic enactment, 
the sum specified i in a marriage contract can be collected 
only from land. However, the geonim instituted that it 
can be claimed even from movable property because in 
their time, most people did not possess land and relied 
instead on movable objects. The text of the marriage 
contract reflects this change. Consequently, a widow may 
also claim her one hundred dinars from movable property 
(Rambam Sefer Nashim, Hilkhot Ishut 16:7; Shulhan Arukh, 
Even HaEzer 100:1). 


From what may a woman collect sustenance - 0313 man 
Nisita: As ruled by the Gemara, the sustenance of a widow 
and the daughters of the deceased may be collected solely 
from his land. If he left behind only movable property, the 
court does not give any of it to his daughters. However, the 
geonim instituted that money owed due to the marriage 
contract and its stipulations may be claimed from movable 
property as well, with the exception of the marriage docu- 
ment concerning male children. Consequently, daughters 
receive their sustenance even from movable property. 
However, even if the estate is small, they cannot collect 
he entire estate, leaving nothing for the heirs, as they have 
he right to collect movable property by the enactment of 
he geonim and not according to the original letter of the 
aw (Shulhan Arukh, Even HaEzer 12:7). 


If a husband did not write a marriage contract for his 
wife - 7003 ay ans xb: Even if a husband neglected 
o write a marriage contract for his wife, she is entitled 
o the basic sum of a marriage contract, i.e., two hundred 
dinars for a virgin and one hundred dinars for a widow 
(Rambam Sefer Nashim, Hilkhot Ishut 12:5; Shulhan Arukh, 
Even HaEzer 69:1). 


If he wrote in her marriage contract that she is entitled 
to a field worth one hundred dinars, etc. - myw ay ana 
^D Mga MW: If a husband failed to write in the marriage 
contract: All property | have shall serve as a guarantee 
for the payment of your marriage contract, even if he 
set aside land for her that was worth less than the sum 
specified in the marriage contract, he is responsible to 
pay the entire amount, as this is a stipulation of the court 
(Rambam Sefer Nashim, Hilkhot Ishut 16:10; Shulhan Arukh, 
Even HaEzer 100:1). 
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§ The Sages taught: With regard to both property that has a 
guarantee, i.e., real estate, and property that does not have a 
guarantee, i.e., movable objects, the court removes them from the 
orphan heirs for the sustenance of the wife and for the daughters. 
This is the statement of Rabbi Yehuda HaNasi. Rabbi Shimon 
ben Elazar says: With regard to property that has a guarantee, 
the court removes it from the possession of the sons, who are 
the heirs, for the sake of the sustenance of the daughters." If the 
deceased had only daughters, and the adult daughters have taken 
possession of the estate, the court takes some of the property from 
the adult daughters in order to give an equal share to the young 
daughters. And likewise, one takes some of the property from the 
adult sons in order to give an equal share to the younger sons. 


And in a case where the estate has a large amount of property, 
so that there is more than enough to provide sustenance for the 
daughters, the court takes from the daughters the property that 
is not needed to provide for their sustenance and gives it to the 
sons, who are the true heirs. However, in a case where the estate 
has a small amount of property, one does not take it from the 
daughters in order to give it to the sons. 


By contrast, with regard to property that does not have a guaran- 
tee, i.e., movable property, the court removes some of it from the 
possession of the adult sons, if they have taken it, in order to give 
a fair share to the young sons, and similarly, some property is 
taken from the adult daughters in order to give a fair share to the 
young daughters. And if there are both sons and daughters and 
the daughters have seized the movable property, it is taken from 
the daughters, who are not entitled to sustenance from movable 
property, and given to the sons, who are the heirs. However, they 
do not take any property from the sons in order to give it to the 
daughters. 


The Gemara comments: Even though we maintain in general that 
the halakha is in accordance with the opinion of Rabbi Yehuda 
HaNasi in disputes with his colleague, and therefore the halakha 
should follow his ruling rather than that of Rabbi Shimon ben 
Elazar, here the halakha is in accordance with the opinion of 
Rabbi Shimon ben Elazar. As Rava said: The halakha is that a 
woman can collect her claim from land but not from movable 
property, whether for the marriage contract," for sustenance," 
or for her livelihood. 


f a husband did ; : 
MISHNA! a husban li A E a marriage 


contract for his wife," a virgin collects 
two hundred dinars and a widow one hundred dinars upon 
divorce or the husband’s death, because it is a stipulation of 
the court that a wife is entitled to these amounts. If he wrote in 
her marriage contract that she is entitled to a field worth one 
hundred dinars" instead of the two hundred dinars to which she 
is actually entitled, and he did not additionally write for her: All 
property I have shall serve as a guarantee for the payment of your 
marriage contract, he is nevertheless obligated to pay the full two 
hundred dinars; and he cannot say that she should take only a 
mortgaged field for payment of her marriage contract, as it is a 
stipulation of the court that all his property is held as surety for 
the entire sum. 


NOTES 


The court removes it.. 


.for the sake of the sustenance of the 
daughters, etc. - 15) niay peyin: When a deceased individual 
has both sons and daughters, only the sons inherit his estate. 
However, it is a stipulation of the marriage contract that the right 
of the widow and daughters to receive their sustenance from 
the estate is considered a preexisting claim, comparable to a lien 


Consequently, their sustenance overrides the claims of the heirs 
to the estate. If the estate is not large, there may be nothing left 
for the sons once the sustenance is provided to the widow and 
daughters. However, according to Rabbi Shimon ben Elazar, the 
stipulations of the marriage contract may be claimed only from 
real estate and not from movable property. 


on the estate due to a debt that the father owed to a third party. 
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Similarly, if he did not write for her in the marriage contract: If 
you are taken captive" I will redeem you and restore you to me 
as a wife, and in the case ofa priestess, i.e., the wife of a priest, who 
is prohibited to return to her husband if she has intercourse with 
another man even if she is raped, if he did not write: I will return 
you" to your native province, he is nevertheless obligated to do so, 
as it is a stipulation of the court. 


If a woman was taken captive, her husband is obligated to redeem 
her." And if he said: I hereby give my wife her bill of divorce and 
the payment of her marriage contract, and let her redeem herself, 
he is not permitted to do so, as he already obligated himself to 
redeem her when he wrote the marriage contract. If his wife was 
struck with illness, he is obligated to heal her," i.e., to pay for her 
medical expenses. In this case, however, if he said: I hereby give my 
wife her bill of divorce and the payment of her marriage contract, 
and let her heal herself, he is permitted to do so." 


G E M ARA The Gemara asks: Who is the author of the 

mishna? It is Rabbi Meir, who said: Any- 
one who decreases the sum guaranteed to a virgin" in her marriage 
contract to less than two hundred dinars, or the sum guaranteed to 
a widow to less than one hundred dinars, and proceeds to live with 
his wife, this is licentious sexual intercourse. These sums are fixed 
by the Sages, and a husband is not permitted to pledge less than the 
established sum. 


For if you say the mishna is in accordance with the opinion of 
Rabbi Yehuda, didn’t he say that if the husband wants, he may 
write a document as a marriage contract for a virgin in which he 
pledges two hundred dinars, and she may immediately write: I have 
received from you one hundred dinars, thereby waiving her rights 
to half the sum, so that in practice she gets only one hundred dinars? 
And similarly, he may pledge one hundred dinars in the marriage 
contract of a widow, and she may write: I have received from 
you fifty dinars. This is not in accordance with the mishna, which 
indicates that he cannot give her less than the minimum amount 
even with her consent. 


The Gemara raises a difficulty: But now say the latter clause of 
the mishna: If he wrote in her marriage contract that she is entitled 
to a field worth one hundred dinars instead of the two hundred 
dinars to which she is actually entitled, and he did not additionally 
write for her: All property I have shall serve as a guarantee for 
the payment of your marriage contract, he is nevertheless obligated 
to pay the full two hundred dinars, as it is a stipulation of the court 
that all his property is held as surety for the entire sum. In this clause, 
we come to the opinion of Rabbi Yehuda, who said that omission 
of the guarantee from a document is presumed to be a scribal 
error, unless the document explicitly states that the property of 
the individual who wrote the document is not liened to guarantee 
the transaction. 


For if this is the opinion of Rabbi Meir, didn’t he say that omission 
of the guarantee from a document is not a scribal error, i.e., a lien 
can be placed on the property to guarantee the transaction only if 
the document explicitly states this to be the case. The Gemara cites 
the source of this dispute. As we learned in a mishna (Bava Metzia 
12b): With regard to one who found promissory notes, if 


NOTES 


Redemption and medical treatment — 87) {975: The early 
authorities addressed the question of why a husband may not 
absolve himself of the obligation to redeem his wife from captivity 
by divorcing her, whereas he may absolve himself of the obligation 
to pay for her medical expenses in this manner. The obligation to 
redeem one's wife from captivity is treated stringently in general, 
such that the wife cannot absolve her husband of this obligation 
(see Tosafot on 47b), a factor that may play a role in this discussion. 
Some commentaries explain that providing medical care is a form 


of sustenance and, consequently, is limited according to the rules 
of providing sustenance. Since a man who divorces his wife is no 
longer obligated to provide her with sustenance, he is also exempt 
from paying for her medical needs at that time. Conversely, as soon 
as the woman is taken captive, her husband becomes obligated to 
redeem her. That preexisting obligation is not canceled by divorce 
(Rashi; Ramah). Furthermore, the obligation to redeem captives is 
treated stringently so as to avoid the possibility that the captive 
will be assimilated among gentiles. 


HALAKHA 


If he did not write for her: If you are taken cap- 
tive, etc. — ^3VKINYN D% AY ana Nb: If a husband 
did not write for his wife that if she is taken captive 
he will redeem her and restore her as his wife, he is 
nevertheless obligated to do so, as this is a stipulation 
of the court (Rambam Sefer Nashim, Hilkhot Ishut 12:5; 
Shulhan Arukh, Even HaEzer 69:1). 


And in the case of a priestess, if he did not write: | 
will return you, etc. = 131 JT NIN: A priest 
must write in his wife's marriage contract: If you 
are captured | will redeem you and restore you to 
your native province. Even if he did not include this 
sentence in the marriage contract, he is obligated to 
redeem her and return her to her father's house, as it 
is a stipulation of the court. The reason is that if she is 
raped by her captors she is prohibited to return to her 
husband (Rambam Sefer Nashim, Hilkhot Ishut 14:18; 
Shulhan Arukh, Even HaEzer 78:6). 


If a woman was taken captive her husband is obli- 
gated to redeem her - mini) ayn maw): Ifa man’s 
wife was captured he is obligated to redeem her, and 
he cannot say: Here is your bill of divorce and the 
money guaranteed to you in your marriage contract; 
go and redeem yourself (Rambam Sefer Nashim, 
Hilkhot Ishut 14:18; Shulhan Arukh, Even HaEzer 78:1). 


If his wife was struck with illness he is obligated to 
heal her — aninayy an ming: Ifa woman becomes ill, 
her husband is obligated to pay her medical expenses. 
If the husband, seeing that it is a protracted illness, 
says to her: Either pay for your own expenses with the 
money of your marriage contract or | will divorce you 
and give you the marriage contract, he is permitted to 
do so, but this is not the proper way to behave. Some 
authorities note that he can remain married to her in 
this manner only if he allows her to spend the sum 
of money he included in the marriage contract that 
is beyond the basic sum required by law, as a couple 
may not stay together with a marriage contract of less 
than the minimum amount (Perisha). Others add that 
if she is bedridden he may not divorce her until she 
recuperates (Maggid Mishne, citing Rashba). Nowa- 
days, after Rabbeinu Gershom disallowed divorce 
that is undertaken without the consent of the wife, 
it is certainly prohibited to divorce her against her 
will (see Helkat Mehokek and see Beit Shmuel, citing 
Maharshal; Rambam Sefer Nashim, Hilkhot Ishut 14:17; 
Shulhan Arukh, Even HaEzer 791, 3). 


Anyone who decreases the sum guaranteed to a 
virgin, etc. - 13) mandy nna bs: Ifa man provides 
a marriage contract for his wife that specifies a sum 
that is less than the required amount of two hundred 
dinars for a virgin or one hundred dinars for a widow, 
they are not permitted to live together. If they have 
intercourse, it is considered a licentious act. In this 
regard, it makes no difference whether he initially 
wrote a smaller sum or if she wrote that she had 
received part of her marriage contract. However, the 
Sages disagreed as to whether this document is of 
any value. Some maintain that any such document or 
condition reducing her marriage contract is entirely 
void and the woman is entitled to the full sum of a 
marriage contract (Rambam), whereas others rule 
that if she wrote that she had already received part 
of the payment, although they may not live together, 
the document is binding (Tur; Rambam Sefer Nashim, 
Hilkhot Ishut 12:8; Shulhan Arukh, Even HaEzer 66:9). 
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Perek IV 
Daf51 Amud b 


HALAKHA 


As the court collects from purchasers of the borrower's 
property — (ya py pt maw: With regard to one who 
finds promissory notes, even if they do not include a 
clause of guarantee and the borrower admits to owing 
the money, he may not give them back to the lender. This 
is the case even if the debt is accredited by others, and 
even if it is within the time stipulated on the document. 
The reason is that there is a concern that the pair might 
have conspired to cheat the purchasers of the borrower's 
property, as stated by the Rabbis. However, if the docu- 
ment explicitly states that it does not include a guarantee, 
and the borrower admits he owes the money, it may be 
returned to the lender. Since property sold by the pur- 
chaser cannot be repossessed in this case, there is no 
concern about a conspiracy, and therefore even the Rab- 
bis concede in this case (Beit Yosef; Vilna Gaon; Rambam 
Sefer Nezikim, Hilkhot Gezeila VaAveda 18:1; Shulhan Arukh, 
Hoshen Mishpat 65:6). 


Produce - niva: If someone stole land and ruined it or 
consumed its produce, when the owner claims reimburse- 
ment for the damage or the produce, he may collect it only 
from the free assets of the robber, but not from property 
that he sold after he stole the land (Rambam Sefer Nezi- 
kim, Hilkhot Gezeila VaAveda 9:5; Shulhan Arukh, Hoshen 
Mishpat 372:1). 


Enhancement to the produce — niva maw: If someone 
stole a field and sold it, and the purchaser enhanced it, 
when the field is later restored to its original owner the 
ollowing calculation is made: If the added value of the 
property is greater than the expenses the buyer incurred 
or this undertaking, the buyer claims his expenses from 
he owner of the field, while the principal, i.e., the amount 
he paid for the field, as well as the difference between 
he expenses he collects from the owner and the amount 
by which his enhancements raised the value of the field, 
he collects from the robber. He may claim the principal 
even by repossessing other property that the robber sold, 
whereas the added value can be collected only from free 
assets (Rambam Sefer Nezikim, Hilkhot Gezeila VaAveda 9:7; 
Shulhan Arukh, Hoshen Mishpat 373:). 


One who accepts upon himself the duty to sustain his 
wife's children — inp "y my vy bapan: In the case 
of a husband who obligated himself to sustain his wife's 
children from a previous marriage and then died, if this 
duty was accepted by an act of acquisition or written in a 
document, the children collect their sustenance even from 
property that the man sold after accepting this obligation. 
If he merely gave a verbal promise they may collect their 
sustenance only from free assets (Rambam Sefer Nashim, 
Hilkhot Ishut 23:18; Shulhan Arukh, Even HaEzer 104:4). 
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they include a property guarantee he may not return them to 
the lender, as he does not know who lost them. It is possible that 
the debt has already been paid and the documents were returned 
to the borrower, and he lost them. He may not give them back to 
the lender even if the borrower admits that he still owes the money, 
as the court collects the debt from purchasers of the borrower’s 
property. There is a concern that the borrower has repaid the loan 
and he is saying that he did not yet repay it because he has conspired 
with the lender to convince the court to confiscate liened property 
that the borrower sold, and the lender and borrower will divide 
the proceeds. 


If, however, the documents were of the kind that do not include a 
property guarantee he returns them, as in this case the court does 
not collect from purchasers of the borrower's property. This is the 
statement of Rabbi Meir. And the Rabbis say: In both this case 
and that one, he may not return the promissory notes, as the court 
collects from purchasers of the borrower’s property" regardless, as 
it is assumed that the omission of the property guarantee from a 
document is merely a scribal error. 


If so, the first clause of the mishna here is in accordance with the 
opinion of Rabbi Meir, and the latter clause is in accordance with 
the opinion of Rabbi Yehuda. And if you would say that the entire 
mishna is in accordance with the opinion of Rabbi Meir, and there 
is a difference for Rabbi Meir between a marriage contract and 
other documents, i.e., the guarantee of a marriage contract applies 
even if it is omitted but the property guarantee in other contracts 
does not, is there really a difference for him between the two types 
of documents? 


Isn’t it taught in a baraita: Five claims may be collected only from 

free assets, and they are as follows: Produce," and enhancement 

to the produce."’ And likewise, in the case of one who accepts 

upon himself the duty to sustain his wife’s son or his wife’s daugh- 
ter" and then dies, they receive their support only from the estate's 

free assets. And other claims that may be collected only from free 

assets are a document of debt that does not include the clause of 
property guarantee, and the marriage contract of a wife that does 

not include the clause of property guarantee. 


The Gemara reasons: Whom have you heard say that omission of 
the property guarantee from a document is not a scribal error? 
Rabbi Meir, and yet the baraita teaches that the same applies to 
the marriage contract of a wife. This proves that according to 
Rabbi Meir, there is no difference between a marriage contract and 
other documents. 


Produce and enhancement to the produce - naw niva 
hat this is referring to a case where one 
inadvertently buys stolen property, e.g., a field, which is then 


niva: Rashi explains 


NOTES 
collect the value of the produce and the enhancements that he 
made to the property only from free assets, i.e., assets currently 
held by the seller. He may not collect these claims from property 
the seller sold to others because, if he could, there would be no 


repossessed by its rightful owner, together with the produce 


growing in the field. 
reimbursement from t! 
growing in the field, a 


The purchaser then has a right to claim 
he seller for the field, the produce that was 
nd the enhancements that the purchaser 


made to the field, which are referred to here as enhancement to 


the produce. The purc 


haser may collect his claim on the value of 


the field even from property that the seller sold to others after 
he sold the stolen property to this purchaser. However, he can 


way for the later purchasers to assess 
would be repossessed. 


he risk that their purchases 


The Ritva comments that the tanna specifies these five claims 


because they may be collected only 
individual has a document attesting 


rom free assets even if the 
to his claims. However, all 


claims that are not documented may be collected only from 


free assets. 
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The Gemara answers: If you wish, say that the mishna here is 
in accordance with the opinion of Rabbi Meir, and if you wish, 
say that it is in accordance with the opinion of Rabbi Yehuda. 
The Gemara elaborates: If you wish, say that the mishna is in 
accordance with the opinion of Rabbi Yehuda, and there, in the 
other mishna (54b), the case is where she wrote to him: I have 
received it," thereby waiving her right to part of the marriage 
contract. In contrast, here, she did not write to him: I have 
received it, and therefore she collects the entire sum from him 
even if he did not write a marriage contract. 


Conversely, if you wish, say that the mishna is in accordance 
with the opinion of Rabbi Meir. According to this interpretation, 
what is the meaning of the phrase: He is obligated, which is 
taught in the latter clause of the mishna with regard to the case 
where the marriage contract did not specify that the husband's 
property will serve as a guarantee of his obligations toward his 
wife? It means that the wife’s claims may be collected only from 
the husband's free assets, i.e., she does not have a lien on his 


property. 


§ The mishna taught that if the husband did not write for her 
that he would redeem her from captivity and restore her to him, 
he is nevertheless obligated to do so, as this is a stipulation of the 
court. Shmuel’s father said: The wife of an Israelite who was 
raped is forbidden to her husband, as we are concerned that 
perhaps her ordeal started as rape and ended willingly, i.e., 
during the act she may have acquiesced, and a married woman 
who willingly had relations with another man is forbidden to her 
husband. 


Rav raised an objection to the opinion of Shmuel’s father from 
the mishna, which states that one of the stipulations of the 
marriage contract reads: If you are taken captive I will redeem 
you and restore you to me as a wife. This indicates that despite 
the possibility that she might have been raped during captivity, 
she remains permitted to her husband if he is not a priest, and 
there is no concern that she might have ultimately agreed to the 
act. Shmuel’s father was silent and did not respond. 


Rav recited the following verse about Shmuel’s father: “The 
princes refrained from talking and laid a hand upon their 
mouths” (Job 29:9). The Gemara comments: The application 
of this verse to Shmuel’s father indicates that he refrained from 
responding despite the fact that an answer was available. But 
what is there for him to say in reply? The Gemara answers: 
He could have said that in the case of a captive woman they 
were lenient. Since it is uncertain whether she was in fact raped 
during her captivity, the Sages were lenient. However, it is 
possible that they were more stringent in the case of a woman 
who was definitely raped. 


The Gemara further asks: According to Shmuel’s father, how 
can you find a case of rape where the Merciful One permits 
the victim to remain married to her husband? It is always pos- 
sible that she might have ultimately acquiesced. The Gemara 
answers: For example, where witnesses say that she screamed 
continuously from beginning to end. 


The Gemara comments: And Shmuel’s father disagrees with 
the opinion of Rava. As Rava said: With regard to any case 
that starts as rape and ends willingly," even if she ultimately 
says: Leave him, and she further states that if he had not 
forcibly initiated intercourse with her, she would have hired 
him for intercourse, she is nevertheless permitted to her hus- 
band. What is the reason for this? The evil inclination took 
hold of her during the act, and therefore she is still considered 
to have engaged in intercourse against her will. 


NOTES 

There the case is where she wrote to him: | have received 
it - bappa i) Mang on: In other words, even Rabbi 
Yehuda agrees that one cannot violate the enactment of 
the Sages by writing a marriage contract for less than the 
minimum amount. His dispute with Rabbi Meir concerns a 
situation where he accepted the full obligation of the mar- 
riage contract, and his wife relinquished her right to part of 
that sum. In that case it is possible to claim that the marriage 
was performed appropriately, and she merely forgave him 
a portion of her monetary claim (Rabbi Aharon HaLevi). 


HALAKHA 

Starts as rape and ends willingly — ji¥33 qip) Dixa annn: 
If the wife of a regular Israelite, was raped, she is permitted 
to remain married to her husband. In any situation where 
the intercourse began against her will she is considered the 
victim of a rape even if she later consented. The halakha is 
in accordance with the opinion of Rava, as his ruling is sup- 
ported by a baraita (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 1:9; Shulhan Arukh, Even HaEzer 6:11). 
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NOTES 


Where even though she was not taken forcefully she is 
permitted — mamma mean sow 15 Sy agw: Some commen- 
aries explain this exposition as follows: The term “and she” 
in the verse is unnecessary, as it is implied by the feminine 
conjugation of the verb “taken.” By adding this extra term, 
he Torah indicates that as long as there is any compulsion, 
even if, by the end of the act, the woman was willing, she 
is not forbidden to her husband (Jalmidei Rabbeinu Yona). 
The author of Shita Mekubbetzet notes that Rashi explains 
his differently, that the term “and she” always implies a 
imitation of the halakha stated in the verse. 


But while they are captives they bring, etc. - x? XT) 
^D yA: By behaving in this manner, these women 
apparently demonstrate that they are not acting under any 
immediate threat, as they go off and bring bread back to 
heir captors. Similarly, they hand arrows to their captors 
while they are engaged in combat, despite the fact that 
hey could increase the chances of the bandits being killed 
if they were to refrain from doing so (Shita Mekubbetzet). 


Are not considered like captives — pawa 9%: Some write 
hat whenever a woman is considered to have engaged 
in intercourse willingly and was not raped, the obligation 
o redeem her is no longer in effect, as a penalty for her 
acquiescence to the act (Rabbi Shmuel HaNagid, citing 
geonim). 
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The wife of a priest who was raped - baxaw yi> NWN: If the 
wife of a priest had intercourse with another man, even against 
her will, she is forbidden to her husband (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 18:8; Shulhan Arukh, Even HaEzer 6:10). 


Whose betrothal was a mistaken betrothal — wip Dwrpw 
myy: Any woman who is not married or betrothed by Torah law 
is considered a single woman. Even if she is married by rabbinic 
law and she has intercourse with another man, she remains 


It is taught in a baraita in accordance with the opinion of Rava: 
‘The verse states with regard to a sota: “And a man lies with her... and 
she was not taken” (Numbers 5:13). This is referring to a woman 
who had intercourse but was not taken forcefully, i.e., raped, and 
therefore she is forbidden to her husband. It may be inferred from 
this that if she was taken forcefully, she is permitted to him. And 
the word “she” teaches that you have a case of another woman, 
where even though she was not taken forcefully she is permitted." 
And which case is this? This is any case that starts as rape and 
ends willingly. Although at the conclusion of the act she was not 
taken forcefully, she is nevertheless permitted to her husband, as 
stated by Rava. 


A different inference from the same verse is taught in another 
baraita: “And she was not taken”; in this case, the woman is 
forbidden to her husband. It may be inferred that if she was 
taken forcefully, she is permitted to her husband. And you have 
another case where, even though she was taken forcefully, she is 
forbidden to her husband. And which case is this? This is the case 
of the wife of a priest, who is forbidden to her husband even if she 
is the victim of a rape." 


Rav Yehuda said another exposition of this same verse that Shmuel 
said in the name of Rabbi Yishmael: “And she was not taken’; in 
this case she is forbidden to her husband. It may be inferred that 
if she was taken forcefully she is permitted to her husband. And 
there is a case of another woman where, even though she was not 
taken forcefully, she nevertheless remains permitted. And which 
case is this? This is referring to one whose betrothal was a mis- 
taken betrothal," as, even if her son from this marriage is riding 
on her shoulders she may refuse to remain with her husband and 
go off as pleases her. Since she was not really married to begin 
with, an act of intercourse with another man does not render 
her forbidden to the man with whom she performed a mistaken 
betrothal. 


Rav Yehuda said: Those women stolen by kidnappers" are per- 
mitted to their husbands, as, even if they had intercourse with their 
captors it is considered rape. The Rabbis said to Rav Yehuda: But 

while they are captives they bring" their kidnappers bread. This 

indicates that they are not acting under duress. He replied: They 
do so due to fear. The Rabbis further inquired: But they send them 

arrows. Rav Yehuda again replied: This too is due to fear. However, 
I certainly agree that if the kidnappers leave them alone, and they 
go back to them of their own accord, they are forbidden to their 
husbands, as it is clear that they are no longer acting out of fear. 


The Sages taught: With regard to women captured by the mon- 
archy for the purpose of having intercourse with the king, they are 
considered to be like captives, i.e., they are assumed to have been 
raped but not to have consented to intercourse. However, those 
stolen by bandits are not considered to be like captives," as there 
is a concern that they might have consented to their captors, think- 
ing that they will marry them. The Gemara raises a difficulty: But 
isn’t it taught in a baraita that the reverse is the case, i.e., women 
taken by the monarchy are not classified as captives, whereas this 
status does apply to those abducted by bandits? 


HALAKHA 


permitted to her husband, even if he is a priest (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 3:2, and Maggid Mishne there). 


Women stolen by kidnappers — 1233 12337 13: Women who 
were snatched by bandits are permitted to their husbands ifthey 
are non-priests, as it is assumed that the women were raped. 
However, if they returned to their captors of their own free will 
after they were released they are forbidden to their husbands, 
in accordance with the opinion of Rav Yehuda (Rambam Sefer 
Nashim, Hilkhot Ishut 24:20). 
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———————___ LANGUAGE 
Bandits [listim] - mp): From the Greek Ayotne, léstés, 
meaning robber or bandit. 


-KINOD xb max mm The Gemara answers: The apparent contradiction between the 
mna-xa winwns mobos ruling of one baraita with regard to those captured by the monarchy 
ty ym andthe ruling of the other baraita with regard to those captured by 
the monarchy is not difficult: This first baraita is referring to the 
monarchy of Ahasuerus, i.e a powerful king, as the woman is 
aware that he is merely using her to satisfy his lust and will certainly 
not marry her, whereas that other baraita is dealing with the 
monarchy of ben Netzer,’ a man who established for himself a 
minor kingdom through robbery and small-scale conquests. It is 
possible for a woman to suppose that a king like ben Netzer will 
eventually marry her. 


Ra 


— XT NWP xb mop mop Similarly, the apparent contradiction between the ruling of one 
mm Kaby Dyas -7,89123 baraita with regard to those kidnapped by bandits and the ruling 
np Xom hn ah "Np ona as of the other baraita with regard to those kidnapped by bandits is 
(ene ae > 7i Y not difficult: This first baraita is referring to the banditry of ben 
ees ae owp? m? Netzer," as she might agree to his advances, hoping to become the 
a Koby T Doh 13 NIT DYDY wife ofa king. Conversely, that other baraita is dealing with regular 
KIT bn bandits [listim], as it can be assumed that the woman did not 
acquiesce to having intercourse, as, even if he wanted to marry her 
she would not agree. The Gemara asks: And this ben Netzer, how 
can it be that there he is called a king and here he is called a 
bandit? The Gemara answers: Yes, when considered alongside 
Ahasuerus he is merely a bandit, but when considered alongside 

a regular bandit he is deemed a king. 


31 many WIS m” § The mishna taught: And in the case of a priestess, i.e., the wife 
son -bit tsb sonbx ax ox ofa priest, even if her husband did not write: If you are taken captive 
Z nm pense na mmia I will redeem you and return you to your native province, he is 
obligated to do so. Abaye said: In the case of a widow who was 
married to a High Priest, although the marriage is prohibited by 
Torah law, if she is taken captive he is obligated to redeem her, as 
I apply to her the clause: And in the case of a priestess: I will 
return you to your native province. Her husband can, and there- 
fore must, fulfill this clause just as he could if he had married a 
woman who is permitted to him. 


MDI” Aa KP mew Ania) 
ra) TYTN 


PERSONALITIES 
Ben Netzer — 1¥3]2: Ben Netzer is the original family name ofa murdered in 267 CE, and his grave is found among the ruins of 
man known as Odenathus, from the city of Tadmor, also known ancient Palmyra. His widow, Queen Zenobia, who ruled in his 
as Palmyra, Syria. Odenathus ruled Palmyra in the middle ofthe stead, was able to expand his kingdom as far as the Egyptian 
third century, and he succeeded in exploiting the extended border before she was murdered by the Romans. The Sages 
conflict between the Romans and the Persians, a war with no held this kingdom and its rulers in very low regard, apparently 
clear victor, to increase his power and influence far beyond due to their hostile stance toward Jews, as exemplified by their 
his city. After he allied himself with the Romans and fought conquest and destruction of the city of Neharde’a, a Jewish 
against Shapur |, king of Persia, the Romans appointed him center. The Gemara describes ben Netzer's status as somewhere 
governor of all the adjacent provinces. Nevertheless, he tried between a king and a bandit. 

to establish his own independent kingdom. Odenathus was 


NOTES 


This is referring to ben Netzer — 13 123 x7: There are differ- therefore if she did not cry out, it is assumed that she partici- 
ences of opinion as to why women who are captives of the pated willingly (Rabbeinu Hananel). The Ramban raises various 
ingdom of ben Netzer differ from captives of other kings or objections to this interpretation as well. One of his difficulties 
bandits. Some explain that a woman who has relations witha is that according to this reasoning she should be forbidden to 
powerful king knows that he has no intention of marrying her, her husband in the case of a regular bandit as well. She should 
and therefore does not engage in the act willingly. In contrast, certainly have hoped for rescue and cried out, and if she didn't 
ben Netzer was a small-scale king and therefore it is possible the assumption is that she participated willingly. He further 
hat she participated willingly, thinking that he might marry her. states that Rabbeinu Hananel’s explanation can be accepted if 
n the case of a regular bandit she harbors no desire to marry one adds that in the case of an ordinary bandit she is afraid that 
him, and therefore she is presumed to have been raped (Rashi; he might kill her, whereas it was beneath ben Netzer’s dignity 
Rid; Meiri). Others question this interpretation, claiming that it to hurt or rape women in his status as king, and therefore he 
is unreasonable to suspect a woman of agreeing to intercourse would have let her go had she resisted. A king as powerful as 
in order to marry her captor (Ramban). Ahasuerus, however, does not care what others think of him. A 

An alternative suggestion is that in the case of a power- different interpretation cited by the Ramban, which he prefers, 
ful king like Ahasuerus, the woman is aware that there is no _ is that for various reasons they refrained from raping women 
escape from him, and she does not bother to scream out in in the kingdom of ben Netzer, and therefore a woman who 
protest. With regard to ben Netzer, however, who was not so had intercourse there must have done so willingly (see also 
powerful, she might have been rescued had she cried out,and Nimmukei Yosef). 
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NOTES 


One who vows that his wife may not derive ben- 
efit from him - inwy ny wat: The details of these 
halakhot are clarified in Chapter Seven. For the pur- 
poses of this discussion, it is enough to state that this 
refers to a vow that prevents the couple from living 
ogether and that forces them to divorce. 


The wife of a priest — ja nwy: In the case of a non- 
priest, since he cannot fulfill the clause: | will restore 
you to me as my wife, he does not have to redeem her. 
nthe case of a priest, the marriage contract stipulates 
hat he will return her to her native province, which 
he can fulfill even if he pronounced a vow prohibit- 
ing her from deriving benefit from him. Although he 
helps her when he redeems her from captivity, he 
does not provide her with direct, physical benefit, 
which is rendered prohibited by his vow. 
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In the case of a mamzeret or a Gibeonite woman married to an 
Israelite, who are entitled to a marriage contract despite the fact 
that the relationship is forbidden and they must get divorced, he is 
not obligated to redeem her, as I do not apply to her the clause: 
And I will restore you to me as a wife, as she is forbidden to him. 
Rava said: In any case where the prohibition of her captivity, i.e., 
the fact that she was taken captive, causes her" to be forbidden to 
her husband, as in the case of a priest’s wife who was taken captive, 
he is obligated to redeem her. However, if another prohibition 
causes her to be forbidden to her husband, e.g., the case of a widow 
who is married to a High Priest, he is not obligated to redeem her. 


The Gemara suggests: Let us say that this is parallel to a dispute 
between tanna’im. As it is taught in a baraita: In the case of one 
who vows that his wife may not derive benefit from him," in which 
case he must divorce her, and she is then taken captive," Rabbi 
Eliezer says: He redeems her and gives her the payment for her 
marriage contract. Rabbi Yehoshua says: He gives her the pay- 
ment for her marriage contract but he does not have to redeem 
her, as he may not take her back as his wife, due to his vow. 


Rabbi Natan said: I asked Sumakhos: When Rabbi Yehoshua 
said that he gives her the payment for her marriage contract but 
he does not have to redeem her, was he referring to a case where 
he vowed that she may not derive benefit from him and she was 
subsequently taken captive, or was he speaking of one who was 
taken captive and he subsequently vowed that she may not derive 
benefit from him? 


And he said to me: I have not heard a tradition on this matter, 
but it would appear that Rabbi Yehoshua does not obligate the 
husband to redeem her in a situation where he vowed that she 
may not derive benefit from him and she was subsequently taken 
captive. As, if you say that the same halakha applies in a case where 
she was taken captive and he subsequently vowed that she may 
not derive benefit from him, the husband might come to engage in 
trickery. Ifhe wants to release himself from the duty to ransom his 
wife after she is captured, he can simply vow that she may not derive 
benefit from him, in which case he would be obligated to pay her 
only the marriage contract. 


The Gemara now analyzes the suggested comparison between the 
opinions cited in this baraita and the dispute between Abaye and 
Rava. What, is it not the case that the tanna’im disagree about a 
priest who vows that his wife, i.e., the wife of a priest," may not 
derive benefit from him? And Abaye spoke in accordance with 
the opinion of Rabbi Eliezer when he said that the husband must 
redeem his wife even if she is forbidden to him due to something 
other than the fact that she was taken captive, and Rava spoke in 
accordance with the opinion of Rabbi Yehoshua. 


Any case where the prohibition of her captivity causes her, 
etc. — 151) ops maw Voyy da: If a woman was forbidden to 
her husband byaTorah prohibition, and she was taken captive, he 
is not obligated to redeem her. Rather, he gives her the money 
of her marriage contract and she must redeem herself. However, 
in the case of a priest's wife who is forbidden to her husband 
only due to the fact that she was taken captive, he is obligated 
to redeem her, as the halakha is in accordance with the opinion 
of Rava (Rambam Sefer Nashim, Hilkhot Ishut 24:22; Shulhan Arukh, 


Even HaEzer 78:6-7). 


HALAKHA 


One who vows that his wife may not derive benefit from him, 
and she is then taken captive — awn inwy nx vyan: Ifa man 
vows that his wife may not derive benefit from him, he is obligated 
to divorce her and pay her marriage contract. If she is subsequently 
taken captive, he is not required to redeem her from captivity. 
However, if she was taken captive before he took this vow, he is 
required to redeem her. The halakha is in accordance with the 
opinion of Rabbi Yehoshua, not Rabbi Eliezer, and in accordance 
with the opinion of Sumakhos (Rambam Sefer Nashim, Hilkhot Ishut 
14:21; Shulhan Arukh, Even HaEzer 78:5). 
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The Gemara refutes this suggestion: No; with what are we dealing 
here?" With a case where she vowed not to derive benefit from him, 
and her husband upheld it for her by neglecting to nullify her vow 
when he heard it. The Gemara explains: Rabbi Eliezer maintains 
that he is putting his finger" between her teeth, i.e., he causes the 
vow to be in effect, and therefore he must redeem her and return her 
to her native province. And Rabbi Yehoshua maintains that she put 
her finger between her own teeth, i.e., she is responsible for the vow, 
because she is the one who initially pronounced it. 


The Gemara asks: If Rabbi Yehoshua maintains that she put her 
finger between her own teeth, what is the payment of the marriage 
contract doing here? Why must he pay her marriage contract if it is 
her fault that they cannot remain married? 


And furthermore, it was stated above that Rabbi Natan said: I asked 
Sumakhos: When Rabbi Yehoshua said that he gives her the pay- 
ment for her marriage contract but he does not have to redeem her, 
was he referring to a case where he vowed that she may not derive 
benefit from him and she was subsequently taken captive, or was 
he speaking of one who was taken captive and he subsequently 
vowed that she may not derive benefit from him? And he said to 
me: I have not heard a tradition on this matter, but it is reasonable 
to assume that the case is where he took the vow and she was 
subsequently taken captive, as otherwise there is a concern that 
the husband will engage in trickery. 


But if this is referring to a case where she was the one who vowed 
not to derive benefit from him, what is the difference to me whether 
he upheld her vow and she was subsequently taken captive, and 
what is the difference to me whether she was taken captive and he 
subsequently upheld her vow? Either way there is no reason to be 
concerned that he might engage in trickery, since she was the one 
who took the vow. 


Rather, this is actually referring to a case where he was the one 
who initially vowed that she may not derive benefit from him. And 
Abaye explains the baraita according to his line of reasoning, and 
Rava explains the baraita according to his line of reasoning. Abaye 
explains the baraita according to his line of reasoning as follows: 
With regard to a widow who is married to a High Priest, everyone 
agrees that he is obligated to redeem her. If she was a mamzeret or 
a Gibeonite woman married to an Israelite, everyone agrees that 
he is not obligated to redeem her. In the case of a priest who takes 
a vow prohibiting his wife, i.e., the wife of a priest, from deriving 
benefit from him, likewise everyone agrees that he is obligated to 
redeem her, as this is the same as the case of a widow who is married 
to a High Priest, as he can fulfill the requirement to restore her to 
her native province. 


When they disagree it is in the case of an Israelite who vows that his 
wife, i.e., the wife of an Israelite, may not derive benefit from him. 
Rabbi Eliezer follows the status of the woman at the outset, i.e., 
when the marriage contract was written. Since at that time he could 
restore her to be his wife, the obligation he took upon himself to 
redeem her from captivity remains in effect, despite the fact that he 
can no longer do so due to the vow. And Rabbi Yehoshua follows 
the status of the woman at the end, and holds that since, in practice, 
the husband cannot take her back as a wife because of the vow, he is 
no longer obligated to ransom her. 


Similarly, Rava explains the baraita according to his line of reason- 
ing: In the case of a widow married to a High Priest, and a mamzeret 
or a Gibeonite woman married to an Israelite, everyone agrees 
that he is not obligated to redeem her, as the prohibition against 
her remaining married to him results from a cause other than her 
captivity. When they disagree it is with regard to one who vows 
that his wife may not derive benefit from him, whether she is the 
wife of a priest or the wife of an Israelite. 


NOTES 


No, with what are we dealing here, etc. - x37 iy) 
^p Na: The early authorities debate the mean- 
ing of the Gemara’s refutation here. According to Rashi, 
the Gemara is saying that the opinions of Rabbi Eliezer 
and Rabbi Yehoshua cannot be aligned with those of 
Abaye and Rava, as each of them might agree with 
either opinion. The tanna‘im argue only with regard to 
an Israelite, who is not obligated to redeem a woman 
forbidden to him: In a case where she is forbidden to 
him due to a vow that she took and he upheld, is she 
responsible for the prohibition, in which case the hus- 
band is exempt from the obligation to redeem her, or 
is he responsible for the prohibition, in which case he 
is obligated to redeem her? Other early authorities raise 
various difficulties with Rashi’s interpretation. 

An alternative explanation of the Gemara is pre- 
sented by the Razah, based upon a slightly different 
version of the Gemara text. He explains that according 
to Rava, his dispute with Abaye is the subject of the 
dispute between the tanna’im, and he agrees with the 
opinion of Rabbi Yehoshua, while Abaye accepts the 
opinion of Rabbi Eliezer. The Gemara here, which claims 
that the dispute between the tanna‘im is not the same 
as the dispute between Abaye and Rava, is stating this 
claim only according to Abaye, i.e. Abaye can argue 
that his opinion accords with both of the tanna‘im cited 
in the baraita. 

Rabbi Aharon HaLevi accepts the standard version 
of the Gemara text but maintains that the Gemara’s 
answer refers both to Israelites and priests. Rava claims 
hat his opinion accords even with that of Rabbi Eliezer, 
and since the husband is responsible for the fact that 
his wife is forbidden to him, even an Israelite husband is 
obligated to redeem his wife. However, in cases where 
he husband is not responsible for the prohibition, 
Rabbi Eliezer concedes that not even a priest is obli- 
gated to redeem his wife. Conversely, Abaye explains 
hat even Rabbi Yehoshua exempts the husband from 
redeeming his wife only because he considers her the 
cause of her forbidden status, and therefore even a 
priest is exempt from redeeming his wife. However, if 
she is not the cause of her forbidden status, even Abaye 
agrees that the husband is obligated to redeem his 
wife (see Ramban, Ritva, Meiri, and Rabbi Crescas Vidal). 


HALAKHA 


He is putting his finger, etc. — 13) pass ja KAT: If a 
wife vows to refrain from deriving benefit from her hus- 
band, and the husband upholds her vow, or even if he 
merely fails to nullify it, and he subsequently says that 
he does not wish to remain with a woman who vows, 
he may divorce her but he must give her the marriage 
contract, as he had the opportunity to nullify her vow 
and chose not to do so. There is a tannaitic dispute with 
regard to this issue on 71a-b. The opinion accepted as 
halakha is that of Rabbi Yosei (Rambam Sefer Nashim, 
Hilkhot Ishut 12:24; Shulhan Arukh, Yoreh De‘a 235:3). 
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Rabbi Eliezer follows her status at the outset and holds that since 
he obligated himself to ransom her when he wrote the marriage 
contract he must act accordingly. And Rabbi Yehoshua follows her 
status at the end, and holds that since he cannot fulfill his obligation 
to restore her as his wife due to a factor other than her captivity, he 
is entirely exempt from redeeming her. 


§ The mishna taught that if she was taken captive, her husband is 
obligated to redeem her. The Sages taught in a baraita: In the case 
of a wife who was taken captive in her husband’s lifetime and 
afterward her husband died before he could redeem her, if her 
husband was aware of her captivity,’ the heirs are obligated to 
redeem her, but ifher husband was not aware of her captivity, his 
heirs are not obligated" to redeem her. 


The Gemara relates: Levi thought to act in accordance with this 
baraita. Rav said to him: My uncle [havivi]," Rabbi Hiyya, said 
as follows: The halakha is not in accordance with this baraita. 
Rather, it is in accordance with that which is taught in a different 
baraita: If she was taken captive after the death of her husband, 
the orphans are not obligated to redeem her. And moreover, even 
if she was taken captive in her husband’s lifetime and he heard 
about it, and afterward her husband died, the orphans are not 
obligated to redeem her," as I cannot apply to her the clause in 
the marriage contract: And I will restore you to me as a wife. Since 
this stipulation cannot be fulfilled, the obligation to redeem her 
does not apply. 


Q The Sages taught: If she was taken captive and they were seek- 
ing ransom from her husband of up to ten times her value," i.e., far 
more than the usual ransom for a captive of this kind, on the first 
occasion she is taken captive he must redeem her. From this point 
forward, i.e., if she was taken captive a second time, if he wants to, 
he redeems her," but if he does not want to redeem her, he does 
not have to redeem her, as the Sages obligated him to redeem her 
only once. Rabban Shimon ben Gamliel says: 


NOTES 


If her husband was aware of her captivity — awa ma YIT: Since 
he knew what happened to her, his property is mortgaged toward 
the obligation to redeem her (Rivan). 


His heirs are not obligated — pa»n pwr p: The Rivan and oth- 
ers had a version of the text that states: Brothers-in-law, instead 
of: Heirs. According to this version, the point is that even the 
brothers-in-law, with whom the woman has a levirate bond after 
the death of her husband, are not obligated to redeem her, and 
certainly other heirs are not obligated (Jalmidei Rabbeinu Yona). 


My uncle [havivi] — 293M: This is the meaning in Aramaic. Some 
understand it as a contraction of the words ahi avi, meaning: 
My father’s brother. Apparently, there is a connection between 
this use of the term and its other meaning of affection [hibba]. 


The orphans are not obligated to redeem her — pan poima px 
ania: The obligation to redeem a wife lapses after her husband's 
death. There is no duty for the husband's heirs to redeem his 
widow with the money of his estate, even if she was taken captive 
during his lifetime and he passed away before he could redeem 
her (Rambam Sefer Nashim, Hilkhot shut 18:5; Shulhan Arukh, Even 
HaEzer 78:8). 


They were seeking ransom from her husband of up to ten 
times her value - 97a Mwy TY an popan wT: If a woman 


HALAKHA 


Rabbi Hiyya was Rav’s uncle both from his father’s and his 
mother's side. In Pesahim 4a there is an explanation of this unusual 
relationship. He was also Rav’s primary teacher. It may be for 
this reason that Rav would refer to Rabbi Hiyya with a term that 
expressed both his familial connection to and his affection for 
his uncle. 


From this point forward if he wants he redeems her - }X3/3 
mts my To: Some explain that this means that on the second 
occasion he does not have to redeem her for more than her value, 
but he would still be obligated to redeem her for the normal 
value of a captive similar to her (Rabbeinu Hananel, cited by 
Tosafot). Rashi, however, maintains that a husband is obligated 
to redeem his wife only once. After that, he is not obligated to 
redeem her at all. 


is taken captive and the captors demand a sum that is larger 
than the value of her marriage contract, even if it is ten times the 
value of her marriage contract, her husband is obligated to pay it. 
However, if she is captured a second time and he wants to divorce 
her, he may do so and she must redeem herself, as he is obligated 
to redeem her only once. Some claim that according to the ruling 
of the Rambam, if the husband does not wish to divorce her he 
must ransom her even on the second occasion (Beit Shmuel, citing 
Kesef Mishne; Bah; Derisha; Rambam Sefer Nashim, Hilkhot Ishut 
14:19; Shulhan Arukh, Even HaEzer 78:3). 
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One does not redeem captives at more than their value.” This 
policy is for the betterment of the world," because if captives are 
ransomed at exorbitant prices, this will encourage their captors 
to kidnap more people. The Gemara notes: This implies that if the 
captors seek a ransom in accordance with their actual value one 
does redeem captives,” even though this includes a case where a 
woman’s redemption is more than her marriage contract. 


And the Gemara raises a contradiction from a different baraita, 
which states: If she was taken captive and the captors were seek- 
ing from her husband a ransom of up to ten times the value of 
her marriage contract, on the first occasion he must redeem her. 
From this point forward, if he wants to he redeems her, but ifhe 
does not want to redeem her, he does not have to redeem her. 
Rabban Shimon ben Gamliel says: If the price of her ransom 
was equal to her marriage contract he redeems her. If not, i.e., 
the price of her ransom was greater than the sum of money guar- 
anteed to her in her marriage contract upon divorce or the death 
of her husband, he does not have to redeem her. He can suffice 
with paying her marriage contract. 


The Gemara answers: Rabban Shimon ben Gamliel is of the 
opinion that there are two leniencies with regard to the halakhot 
of redemption. First, he maintains that one does not pay more 
than the general ransom given for such a captive, and second, a 
husband does not have to pay more than the sum of his wife’s 
marriage contract. 


§ The mishna taught (51a) that ifa woman was struck with illness, 
her husband is obligated to heal her, i.e., to pay for her medical 
expenses. The Sages taught in a baraita: In the case of a widow 
who is sustained from the property of the orphans and who 
requires medical treatment," her medical needs are like her 
sustenance, and the orphans must bear the costs. Rabban Shi- 
mon ben Gamliel disagrees and says: With regard to treatment 
that has a fixed cost, she is healed from her marriage contract, 
i.e, the amount is subtracted from her marriage contract. If itis a 
treatment that does not have a fixed cost, it is considered like 
sustenance. 


NOTES 


For the betterment of the world - obiya ppa BN: The Gemara 
in Gittin (45a), which is the source of this halakha, inquires as to 
why exactly it is for the betterment of the world that one does 
not redeem captives for more than their value. The Gemara there 
offers two possibilities: It means either that the public will not be 
able to handle the heavy financial burden of exorbitant ransoms, 
or that exorbitant ransoms will only encourage criminals to carry 
out more abductions. The Gemara there does not come to a con- 
clusion as to which reason is correct. Some commentaries sug- 
gest that this issue is the subject of dispute in the baraita cited 
here: The first tanna maintains that a husband is required to ran- 
som his wife even for a price that is higher than the normal value 
for such a ransom. Apparently, he holds that the reason captives 
are generally not ransomed for more than their value is because 
of the financial burden on the community. Consequently, in this 
case, where the burden is upon one individual, the captive must 
be ransomed even for an exorbitant price. Rabban Shimon ben 
Gamliel, who holds that even a husband does not ransom his 
wife for an exorbitant fee, must hold that the “betterment of 


the world” is so as not to encourage criminals from carrying out 
more kidnappings (Ramban and Rashba on Gittin 45a; Rabbi 
Aharon HaLevi). 

Others argue that this discussion provides no proof one way 
or another. It is possible that even the first tanna is generally 
concerned about giving encouragement to potential kidnap- 
pers. However, he holds that there is no limit to the amount 
one can pay to ransom himself and likewise to ransom his wife, 
in accordance with the general dictum that one’s wife is like 
oneself (Ritva, citing Rabbeinu Tam; see Josafot). Conversely, 
it is possible to explain Rabban Shimon ben Gamliel’s opinion 
even according to the reasoning that the concern is for the 
public purse, as he might be saying that they did not obligate a 
husband to ransom his wife due to the indirect effect his actions 
would have on public coffers in future kidnappings, or because 
the entire community typically shared the costs of the redemp- 
tion of captives even when the husband was obligated to do so 
(Talmidei Rabbeinu Yona). 


HALAKHA 


One does not redeem captives at more than their 
value — oat tp by ani prawn me pria py: One may 
not ransom captives at more than their face value, so as 
not to encourage enemies to capture more Jews, as stated 
by Rabban Shimon ben Gamliel. However, it is permit- 
ted for one to ransom himself at any price. Similarly, one 
redeems great Sages, including young scholars who have 
the potential to become important leaders, even for a hefty 
sum (see Josafot and Rosh). Some write that it is permitted 
to ransom one’s relatives at a high price, or in fact anyone, 
if one chooses to do so. The court does not object to this 
behavior as long as the money does not come from the 
public purse. This is the accepted practice (Rambam Sefer 
Zera'im, Hilkhot Mattenot Aniyyim 8:12; Shulhan Arukh, Yoreh 
Dea 252:4). 


For their value one does redeem captives - O77 134 
otis: A husband is obligated to redeem his wife not for 
more than her value, but only in accordance with the price 
of similar captives. Some authorities (Tur and Rosh, citing 
Ramah; Bah) maintain that as his wife is considered like 
his own body he can spend as much as he wants on her 
redemption (Rambam Sefer Nashim, Hilkhot Ishut 14:19; 
Shulhan Arukh, Even HaEzer 78:2). 


A widow who requires medical treatment — may% 
ayo 2°17: In the case of a widow sustained from the 
orphans’ property who took ill, if her medical expenses 
are not fixed, they are categorized as sustenance and the 
heirs must cover the costs. If her treatment comes at a fixed 
price, she must pay for it from her marriage contract. There 
is a general principle that the halakha is in accordance with 
the opinion of Rabban Shimon ben Gamliel in his disputes 
with other Sages; this is certainly the case here, where 
the Gemara apparently supports his ruling (Rambam 
Sefer Nashim, Hilkhot Ishut 18:5 and Maggid Mishne there; 
Shulhan Arukh, Even HaEzer 79:1). 
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HALAKHA 


Go and fix a lump sum with the doctor - mb WIP song 
xai Ym: If a man’s heirs wish to settle with the doctor a 
fixed price for the widow's medical expenses, so that she 
should have to pay for it herself out of her marriage con- 
tract, they have the right to do so, in accordance with the 
ruling of Rabbi Yohanan (Shulhan Arukh, Even HaEzer 79:2). 


If the husband did not write for her: Any male children, 
etc. = 3) p97 pra 79 ana xd: One of the stipulations of 
a marriage contract is that any male children born to this 
woman will inherit from their father the sum stipulated in 
their mother’s marriage contract in addition to their share 
of his inheritance. Even if the husband neglected to include 
this clause in the marriage contract it is in effect, as this is a 
stipulation of the court (Rambam Sefer Nashim, Hilkhot Ishut 
12:2; Shulhan Arukh, Even HaEzer 69:2). 


Female children, etc. -= 31137 pa: Any female children 
a man’s wife bears to him are entitled to their sustenance 
from his property until their betrothal, even if this was not 
stated in the marriage contract, as it is a stipulation of the 
court (Rambam Sefer Nashim, Hilkhot Ishut 12:2; Shulhan 
Arukh, Even HaEzer 69:2). 


A widow is sustained from his property and may live 
in his house — imvaa mW yoda Ni TIDY: One of the 
stipulations of a marriage contract, which applies even if 
it is omitted, is that if the woman is widowed she has the 
right to receive her sustenance from her late husband's 
property and to reside in his house throughout her widow- 
hood (Rambam Sefer Nashim, Hilkhot Ishut 12:2; Shulhan 
Arukh, Even HaEzer 69:2). 


NOTES 

An important person is different — 98w awn OK: This 
is just one example of several instances where the Gemara 
states that prominent individuals must be more careful 
than others in their conduct, because others observe 
him and learn from him. Certain actions that are usually 
permitted are considered improper for one of stature. Fur- 
thermore, improper conduct on the part of prominent 
individuals may cause a desecration of God's name. 
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Rabbi Yohanan said: The Sages established that in Eretz Yisrael, 
bloodletting is considered like a treatment that does not have a 

fixed cost, and therefore the heirs must pay for that treatment. The 

Gemara relates: The relatives of Rabbi Yohanan had to take care 

of the wife of their father, who required treatment every day, 
and therefore her medical expenses were high. They came before 

Rabbi Yohanan to ask him what to do. He said to them: Go and 

fix a lump sum with the doctor" for his services. The treatment 
would then be considered as having a fixed cost, which is deducted 

from the marriage contract. 


Later Rabbi Yohanan said in regret: We have made ourselves 
like legal advisors, who help people with their legal claims. The 
Gemara asks: At the outset, what did he hold and ultimately, 
what did he hold? The Gemara explains: At the outset he held 
that one should act in accordance with the verse “and that you 
do not hide yourself from your own flesh” (Isaiah 58:7), which 
indicates that one must help his relatives. And ultimately he 
held that an important person is different." If a man of stature 
offers assistance to his family in a manner that causes a loss to 
another individual, it appears as though he were unfairly favoring 
his relatives. 


MI S H NA Ifthe husband did not write for her in her 


marriage contract: Any male children" 
you will have from me will inherit the money of your marriage 
contract in addition to their portion of the inheritance that they 
receive together with their brothers, he is nevertheless obligated 
as though he had written it, as it is a stipulation of the court and 
therefore takes effect even if it is not explicitly stated. Likewise, if 
he omitted from the marriage contract the sentence: Any female 
children" you will have from me will sit in my house and be 
sustained from my property until they are taken by men, i.e., 
until they are married, he is nevertheless obligated as though he 
had written it, as it too is a stipulation of the court. 


Similarly, ifhe omitted from the marriage contract the clause: You 
will sit in my house and be sustained from my property" all 
the days you live as a widow in my house, he is nevertheless 
obligated as though he had written it, as it is a stipulation of the 
court. The mishna comments: The residents of Jerusalem would 
write in this manner, that a widow may remain in her husband’s 
house throughout her widowhood, and the residents of the 
Galilee would write in this manner as well, like the inhabitants 
of Jerusalem. In contrast, the residents of Judea would write: 
Until the heirs want to give you your marriage contract. 
Consequently, if the heirs wish, they may give her marriage 
contract to her and release her, and she must find her own living 


arrangements and provide for herself. 
G E M A Rabbi Yohanan said in the name of 
Rabbi Shimon ben Yohai: For what 
reason did the Sages enact the marriage document concerning 
male children? It was enacted so that a man will be willing to 
take the initiative and write an agreement to give his daughter a 
dowry as large as the portion of his possessions that his son will 
receive as an inheritance. The marriage document concerning male 
children ensures that even if one’s daughter dies and her husband 
inherits her possessions, the dowry will eventually be inherited by 
her sons when her husband dies. Since the father of the bride 
knows that his grandchildren will inherit the dowry, he will give a 
larger dowry. 


The Gemara asks: And is there anything that justifies a situation 

where the Merciful One says that the son inherits and the daugh- 
ter does not inherit, and yet the Sages came and enacted that 

the daughter should inherit? The practical effect of their decree 

is that daughters receive a significant portion of their father’s estate, 
just like sons. 
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The Gemara answers: This also applies by Torah law," as it is writ- 
ten: “Take wives for yourselves and bear sons and daughters, and 

take wives for your sons, and give your daughters to husbands” 
(Jeremiah 29:6). This verse requires clarification. Granted, sons are 

in his hands, i.e., a father can select wives for them, but daughters, 
are they in his power that he can select husbands for them? It is not 

the manner of a woman or her family to court a man. 


Rather, the verse teaches us this, that the father should dress her 
and cover her" and give her something, i.e., property, so that men 
will take the initiative with her and come to marry her. When the 
verse instructs fathers to marry off their daughters, it means that they 
must make efforts to ensure this outcome, including bestowing a 
dowry. The Gemara asks: And up to how much must a father give 
his daughters? Abaye and Rava both say: Up to one-tenth of one’s 
property™ should be handed over to his daughter for her dowry. 


The Gemara asks: But if this is the reason for the institution of the 
marriage document concerning male children, say that it is only the 
portion the bride’s father gave as a dowry that her sons should 
inherit, but the money the husband guarantees to pay his wife, they 
should not inherit. The Gemara answers: If so, the bride’s father 
will also refrain from writing a large dowry. If his daughter’s sons 
will not inherit the husband’s portion of the marriage contract, her 
father will be reluctant to give generously himself. 


The Gemara continues to ask: But if the concern is that the father 
will not give, say that in a case where the father wrote a large dowry 
for his daughter, let the husband also write the stipulation in the 
marriage document concerning male children, and when the father 
did not write a large dowry, let the husband not write this stipula- 
tion. The Gemara replies: The Sages did not distinguish between 
these cases. Although the main purpose of their enactment was to 
encourage fathers to provide their daughters with generous dowries, 
the Sages applied their decree equally to all women, even when the 
father failed to do so. 


The Gemara poses another question: If the aim is to ensure that 
the money of the marriage contract will remain with the woman's 
descendants, in a case when one has a daughter from one woman 
among his sons from another woman, the daughter should likewise 
inherit her mother’s dowry. Why do only male children inherit their 
mother’s dowry? The Gemara responds: The Sages established this 
enactment as similar to the halakha of inheritance: Just as a regular 
inheritance belongs to sons and not daughters, the same applies to 
the marriage document concerning male children. 


The Gemara continues to inquire: Why shouldn't one at least say 
that a daughter among daughters should inherit? If he had a 
daughter from this wife, and his other children are also daughters, 
in which case all the daughters divide the inheritance, the daughters 
of each wife should receive the portion her maternal grandfather 
gave to her mother. The Gemara again answers: The Sages did not 
distinguish between these cases when establishing their decree. The 
Gemara further asks: And let the marriage document concerning 
male children be collected even from movable property, if that is 
all the father possesses. The Gemara replies: The Sages established 
this enactment as similar to a regular marriage contract, which can 
be collected only from land. 


HALAKHA 


The father should dress her and cover her, etc. - ADIN BEYA 
"131: The Sages commanded every man to give part of his prop- 
erty to his daughter so as to encourage the attention of suitors. 
This is known as livelihood [parnasa], an obligation derived from 
the Bible (Rambam Sefer Nashim, Hilkhot Ishut 20:1, and Maggid 
Mishne there; Shulhan Arukh, Even HaEzer 58:1). 


Up to one-tenth of one’s property — 'p33 TW TW: Ifa man dies 
and leaves a daughter, the court estimates how much he would 
have wanted to give her as a dowry. In the Ba'al HaTurim it says 
that if the court has no means of knowing his intention they give 
her one-tenth of his property, after deducting the costs of his 
burial (Rambam Sefer Nashim, Hilkhot Ishut 12:3; Shulhan Arukh, 
Even HaEzer 11371). 


NOTES 
This also applies by Torah law — x37 82)9187 792 NT: IN 
other words, there is an allusion in the Bible to the idea 
that a father should do all he can to help his daughters 
get married, although it is not derived from here that he 
is duty bound in this regard (Ritva). 


Up to one-tenth of one’s property — B33 aren Y: 
Rashi and most commentaries maintain that this is the 
usual size of a dowry. Some state that one should not give 
more than this, as it takes away the inheritance from his 
sons (Rabbeinu Hananel). Others add that if one is unable 
to find a suitable match for his daughter by means of a 
smaller dowry he should be willing to provide up to this 
amount (Talmidei Rabbeinu Yona). 
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HALAKHA 

In a case where their decree would entirely uproot the hala- 
kha of inheritance, etc. -^37bm Kpy MPT Dipa: A wife's 
sons inherit the sum stipulated in her marriage contract only 
if the estate of the deceased was worth at least a dinar more 
than the sum stipulated in the marriage contract. If, however, 
there would be less than a dinar left if they received the sum 
stipulated in the marriage contract, the entire estate is divided 
equally, so as not to uproot from the Torah laws of inheritance 
(Rambam Sefer Nashim, Hilkhot Ishut 19:3; Shulhan Arukh, Even 
HaEzer 111:2). 


PERSONALITIES 


Abba of Sura — 7x 7ID xax: Abba of Sura was Rav Pappa's 
father-in-law. Later, Abba Mari, Rav Pappa's son from another 
wife, married a different daughter of Abba of Sura. This double 
familial connection somewhat explains Abba of Sura’s accep- 
tance of the marriage arrangement described here. 


Yehuda bar Mareimar - v2" 13.7977": Yehuda bar Mareimar 
is mentioned in several places i in the Talmud as a Torah scholar 
who studied under Rava. Accordingly, he was approximately 
the same age and was a colleague of Rav Pappa’. He is some- 
times referred to as Yehuda Mar bar Mareimar (see 80b), and 
some versions of the Gemara text refer to him by that name 
here. The title Mar generally signifies a member of the Exilarch’s 
family. Due to his status as a Sage and as an Exilarch family 
member, as well as a colleague of Rav Pappa, it was clear that 
his very entrance into the house of Abba of Sura would pres- 
sure his host into offering Rav Pappa more generous terms. 


Perek IV 
Daf53 Amuda 


BACKGROUND 


Shinnana — 338: According to Rashi and others, shinnana 
means sharp or witty. Shmuel used this term to show the 
degree to which he respected his most prominent student, Rav 
Yehuda. However, the geonim explain that according to oral 
tradition, shinnana means big toothed, which was a nickname 
for Rav Yehuda based on his appearance. 


HALAKHA 


Do not be a partner in the transfer of an inheritance - xb 
KMN Ava TM: If a man gives his property to people 
other than his heirs, the recipients acquire full ownership 
but the Sages are displeased with him, even if his sons were 
unworthy. It is the custom of pious men not to testify with 
regard to wills that transfer an estate from the heirs, even 
from an unfit son to a worthy one, as stated by Shmuel. Some 
(Rema, citing Mordekhai) add that if a man gave instructions 
that his property be treated in the best possible manner, it is 
given to his heirs (Rambam Sefer Mishpatim, Hilkhot Nahalot 
6:11; Shulhan Arukh, Hoshen Mishpat 282:1). 


This applies only if the man gives of his own free will — 37 
PYT soy: The court does not force a father to marry off his 
daughters. Even though it is a mitzva for a father to provide a 
dowry for his daughter, the court does not impose a particular 
amount. Rather, he gives the sum of his choice (Shulhan Arukh, 
Even HaEzer 71:1, and in the comment of Rema). 


NOTES 
This too is an ordinance of the Sages — p377 KIPA AINI 
N'T: Some commentaries are puzzled by this statement, as the 
Gemara just said (52b) that this is a Torah law (Maharsha). He 
explains that it is not a full-fledged Torah law, but a rabbinical 
institution for which they found support in the Torah. 
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The Gemara poses yet another question: Let it be collected even 
from liened property, i.e., property the father sold after he wrote 
the marriage contract. The Gemara answers that we learned in 
the mishna: Will inherit, and one’s heirs do not inherit property 
that he has sold. The Gemara asks: But if this is the reason for 
this enactment, say that it should apply even though there is no 
more than a dinar beyond the value of the marriage contract that 
the father left over in his estate. The Sages stated that ifno prop- 
erty is left for the inheritance, all the sons share the inheritance 
equally, in accordance with Torah law. The Gemara answers: In 
a case where their decree would entirely uproot the halakha 
of inheritance" by Torah law, the Sages did not enact the 
marriage document concerning male children. 


The Gemara relates: Rav Pappa, having arranged for his son 
to marry into the family of Abba of Sura,’ went to supervise 
the writing of the bride’s marriage contract. Yehuda bar Mar- 
eimar® heard that Rav Pappa was coming, and came out to 
present himself before him, in honor of his arrival. When 
they came to the entrance of Abba of Sura’s house, Yehuda bar 
Mareimar took his leave of him, as he did not wish to enter. Rav 
Pappa said to him: Let the Master enter inside with me. 


Rav Pappa saw that Yehuda bar Mareimar was not amenable to 
the idea of entering the house. He said to him: What is on your 
mind? Do you not wish to enter due to that which Shmuel said 
to Rav Yehuda: Shinnana,’ do not be a partner in the transfer 
of an inheritance" even from a bad son to a good son, as it is 
not known what seed will come from him? Perhaps the bad 
son will father worthy children. And all the more so, one should 
not be a partner in the transfer of an inheritance from a son 
to a daughter. 


Rav Pappa continued: Are you worried that your arrival will 
pressure Abba of Sura to give his daughter a more substantial 
dowry? But this too is an ordinance of the Sages," that a father 
must provide a dowry for his daughter. This is as Rabbi Yohanan 
said in the name of Rabbi Shimon ben Yohai, as quoted above, 
that the Sages enacted this matter so that a man should take the 
initiative and write an agreement to give his daughter a dowry as 
large as the portion of his possessions that his son will receive as 
an inheritance. Yehuda bar Mareimar said to him: This applies 
only if the man gives of his own free will," but should one force 
him as well? Rav Pappa said to him: Did I say to you that you 
should enter and force him? I merely said that you should enter, 
but do not force him. He said to him: My very entrance is an 
act that will effectively force him, as he will increase her dowry 
in my honor. 


Eventually, Rav Pappa forced Yehuda bar Mareimar and he 
entered. He was silent, and sat without uttering a word. Abba 
of Sura thought that Yehuda bar Mareimar was angry with him 
for his failure to grant his daughter a suitable dowry. He therefore 
wrote down in the marriage contract all that he had as her dowry, 
to appease him. Ultimately, when he observed that Yehuda was 
still silent, Abba of Sura said to him: Even now the Master will 
not talk? By the Master’s life, I have left nothing for myself. 
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Yehuda bar Mareimar said to him: If you are acting for my sake, 
that which you wrote is also not amenable to me. Finally under- 
standing his wishes, Abba of Sura said to Yehuda bar Mareimar: 
Now too, I will retract, as I acted in error. Yehuda bar Mareimar 
said to him: I did not speak so that you should turn yourself 
into the kind of person who retracts once he gives his word. You 
should uphold your agreement, but the agreement was not to my 
liking. 


§ Rav Yeimar the Elder raised a dilemma before Rav Nahman: 
If a wife sold her marriage contract" to her husband, i.e., she 
sold him the right not to have to pay her the marriage contract if 
they divorce or if she is widowed, does she have the marriage 
document concerning male children, or does she not have 
the marriage document concerning male children? Rava said 
to him: And you can raise the same dilemma with regard to a 
wife who forgoes her right to her marriage contract. Does she 
retain the marriage document concerning male children in this 
case? 


Rav Yeimar said to him: Now, the halakha of one who sells her 
marriage contract is a dilemma for me. As, although there is 
room to say that the money forced her, and that I say that she 
is like one who is struck with a hundred strikes [ukelei]* of a 
hammer [ukela], i.e., she needed liquid assets at the time and 
therefore she sold her marriage contract unwillingly, even so, I 
am still willing to entertain the possibility that she has sold the 
marriage document concerning male children. Then, with regard 
to one who forgoes her marriage contract, is it necessary to raise 
the dilemma? 


Rava said: It is obvious to me that if a wife sells her marriage 
contract to others, not to her husband but to someone else who 
is willing to pay at the present time for the chance to collect the 
money stated in her marriage contract if she is later divorced or 
widowed, she still has the marriage document concerning male 
children. What is the reason? The money forced her to sell, 
and she did not mean to renounce all her rights. It is likewise clear 
to me that one who forgoes the right to collect her marriage 
contract" from her husband does not have the marriage docu- 
ment concerning male children. What is the reason? She has 
forgiven it all and has no intention of claiming anything from 
her husband. 


However, Rava raised a dilemma about the following case: With 
regard to one who sells her marriage contract to her husband, 
is she considered like one who sells to others, i.e., she has not 
relinquished the marriage document concerning male children, 
or is she considered like one who forgoes her right to collect her 
marriage contract from her husband, i.e., she has forfeited every- 
thing? After he raised the dilemma he subsequently resolved 
it: One who sells her marriage contract to her husband is 
considered like one who sells to others, as she is assumed to 
have done so due to financial constraints. 


Rav Idi bar Avin raised an objection: We learned in a mishna 
(Yevamot 87b) that if a woman’s husband went overseas, and 
after hearing the testimony of one witness that he was dead the 
woman married again, and then her first husband returned, both 
husbands must divorce her, and she does not receive payment 
of her marriage contract from either man. That mishna proceeds 
to state that if she died, neither the heirs of this one," the first 
husband, nor the heirs of that one, the second husband, inherit 
the sum stipulated in her marriage contract. And we discussed 
the following question: With regard to a marriage contract, what 
is its purpose? In other words, the mishna just said that she is not 
entitled to a marriage contract, so how can it even be suggested 
that the heirs might inherit it? 


NOTES 


If a wife sold her marriage contract, etc. - 7137 
^3 ANN: The early authorities raise a fundamental 
issue here: What about the third party involved, the sons 
who stand to gain from the marriage document con- 
cerning male children? How can she sell or relinquish 
heir rights? Some maintain that in a case of this kind, 
when the sons are entitled to the marriage contract not 
directly but only through their mother, she can forfeit 
hese rights (Rid; see Rashi). Alternatively, when a wife 
sells or forgoes her marriage contract it is considered 
as though the document had already been paid, and 
herefore there is simply nothing left for her to bequeath 
o her sons (Ritva). 


LANGUAGE 


Strikes [ukelei] - py: In Aramaic ukelei means strikes, 
while ukela means a hammer. Consequently, the expres- 
sion: One hundred ukelei be'ukela means one hundred 
strikes of a hammer (see Rashi). 


HALAKHA 


One who sells or forgoes her marriage contract — 
Anan nbn Main: If a wife sells her marriage con- 
tract, whether to her husband or to someone else, she 
has not forfeited the marriage document concerning 
male children. However, if she forgoes the right to collect 
her marriage contract, i.e., she cancels the husband's 
debt rather than transferring rights to collect it, her sons 
lose the marriage document concerning male children, 
in accordance with the opinion of Rava (Rambam Sefer 
Nashim, Hilkhot Ishut 17:19; Shulhan Arukh, Even HaEzer 
111715). 


Neither the heirs of this one, etc. - 1) mow POT prs: 
If a woman wed someone when she was still married 
to another man, either because she received a bill of 
divorce that had actually been canceled or because her 
husband returned after she had heard that he was dead, 
she must leave both men, and she requires a divorce 
from each of them. She is not entitled to a marriage 
contract, nor to any of the stipulations of a marriage 
contract from either of them (Rambam Sefer Nashim, 
Hilkhot Geirushin10:7; Shulhan Arukh, Even HaEzer 17:56). 
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NOTES 


One who forgoes her marriage contract...does 
not receive sustenance - 79 px...nnaina nonin 
nisin: According to most early au horities, this 
does not mean that she has waived her right to 
sustenance from her husband during his lifetime. 
This is not necessarily due to Rav Hisda’s claim 
that the halakha is unjust, although some do 
cite his opinion in support. Rather, it is because 
a husband is always responsible for his wife's 
sustenance, either by Torah law or at least by 
rabbinic ordinance, in exchange for his rights 
to her earnings. Yet not only does the Rambam 
rule in accordance with the opinion of Rabbi 
Elazar, but he maintains that she is not entitled 
to sustenance even when her husband is alive. 
Other early authorities discuss the ruling of the 
Jerusalem Talmud, where it is stated explicitly that 
even a wife who forgoes her right to collect her 
marriage contract from her husband is entitled to 
sustenance from his heirs. 


Bury her or give her her marriage contract — 
Anan ay 377 ix 137: The Ramban and the early 
authorities influenced by him basically accept 
Rashi’s explanation that these Sages, Rav Nahman, 
Ulla, and Avimei bar Rav Pappi, initially thought 
hat a husband's obligation to bury his wife is in 
exchange for the fact that he does not have to pay 
her marriage contract when she predeceases him. 
Consequently, if the man had already written his 
betrothed a marriage contract, he had to either 
pay it or attend to her burial. Eventually, these 
Sages conceded that the obligation of burial is in 
act in exchange for the husband's right to inherit 
his wife's dowry. Since a husband inherits his 
wife's dowry only if they were married and not if 
hey were merely betrothed, then if they were not 
married he is not required to bury her. 


One's betrothed wife - nony ingx: The main 
reason for this halakha is that with regard to both 
the ritual impurity of the dead and inheritance 
the Torah uses the term “his kin” (see Leviticus 
21:2 and Numbers 27:11). This term does not apply 
to a betrothed woman, as there have not been 
intimate relations between them (Ba'al Halakhot 
Gedolot; see Rashi). 


Nor becomes ritually impure for him - x) 
b mana: Even if she is the daughter of a priest, 
the prohibition with regard to ritual impurity of 
the dead does not apply to females. Why, then, 
may she not defile herself for him? The geonim 
and most early authorities explain that this simply 
means she is not obligated to become ritually 
impure for him, but she may do so if she wishes. 
Others state that this refers to the three pilgrim- 
age Festivals, when it is a mitzva for everyone to 
remain ritually pure. On those days it is prohibited 
for her to become impure for him (Tosefot Rabbi 
Shimshon of Saens; Rosh; Rashi and Josafot on 
Yevamot 29b). 


When you marry, etc. -= 13) pans): It is true 
hat this condition is also not fulfilled if she dies 
after marriage, but in that case he is obligated to 
bury her in exchange for the fact that he inherits 
rom her. In the case of a betrothed woman, since 
he does not inherit from her, one can infer from 
he language of the marriage contract that he is 
exempt from paying for her burial (Shita Mekub- 
betzet; see Rashi). The commentaries explain at 
ength that one can infer the parameters of an 
obligation based upon the standard terminology 
used in contracts that document the obligation. 
This is certainly true in the case of a marriage 
contract, which was instituted by the Sages and 
whose wording is precise (Tosafot). 
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And Rav Pappa said: This is referring to the marriage document 
concerning male children. Not only does she forfeit her marriage 
contract, but she also loses the right to the marriage document con- 
cerning male children, as her sons do not inherit from her at all. Rav 
Idi bar Avin explains his objection. But if, according to the above 
statement, a wife who sells her marriage contract has not relinquished 
the marriage document concerning male children, why does the 
mishna in Yevamot state that none of the woman’ heirs inherit the 
proceeds of her marriage contract? Here too, in that mishna, let us say 
that her desire to marry another man forced her to marry her second 
husband. Why should she forfeit the marriage document concerning 
male children? 


The Gemara answers: There it is a penalty with which the Sages 
penalized her. In other words, the reason is not that she automatically 
forfeits the marriage document concerning male children, along with 
the marriage contract itself. Rather, her loss of the marriage document 
concerning male children is one of several penalties the Sages imposed 
upon her for remarrying on the basis of the testimony of a single 
witness without conducting her own thorough investigation into 
her husband’s fate. Therefore, one cannot learn from that halakha 
with regard to the issue at hand. 


Ravin bar Hanina sat before Rav Hisda, and he sat and said the 
following halakha in the name of Rabbi Elazar: One who forgoes her 
right to collect her marriage contract from her husband does not 
receive her sustenance’ from him." Rav Hisda said to him: Had you 
not said this halakha to me in the name of a great man, I would 
have said to you that this is an injustice, in accordance with the verse 


“who rewards evil for good, evil shall not depart from his house” 


(Proverbs 17:13). After she relinquishes to her husband her right to 
her marriage contract, which was a favor to her husband, she loses 
her sustenance as well. 


The Gemara relates: Rav Nahman was sitting, and Ulla and Avimei 
bar Rav Pappi were sitting as well, and Rav Hiyya bar Ami was sitting 
with them, when a certain man came before them whose betrothed 
wife had died. They said to him: Go and bury her, or give her heirs 
the sum stipulated in her marriage contract." Rav Hiyya said to them, 
in surprise at their response: But we learned that with regard to one’s 
betrothed wife" he neither assumes the status of an acute mourner 
nor becomes ritually impure for her" if he is a priest, and similarly, 
she neither assumes the status of an acute mourner nor becomes 
ritually impure for him." If she died he does not inherit from her," 
and if he died she collects payment of her marriage contract." 


Rav Hiyya infers the following from this statement: The reason for this 
halakha is that he died, from which it may be inferred that if she died 
she does not have a marriage contract, nor any of the stipulations of 
a marriage contract. The Gemara asks: What is the reason that her 
marriage contract is canceled upon her death? Rav Hoshaya said: The 
reason is that I do not read with regard to her the condition stated in 
the marriage contract: When you marry" another he may take what 
is written for you, as she cannot marry another. 


HALAKHA 


Sustenance for one who forgoes the right to collect her mar- 
riage contract from her husband — Tw anana nbpina niiin: 
A wife who forgoes her marriage contract has forfeited her rights 
to sustenance after her husband's death. However, she is entitled 
to sustenance during his lifetime. The Rambam rules that she is not 
sustained from his property even while he is alive (see Rambam 
Sefer Nashim, Hilkhot Ishut 12:18; Shulhan Arukh, Even HaEzer 93:9). 


He does not become ritually impure for a betrothed woman - jx 
mond Kaw: If a man’s betrothed dies he does not mourn for her 
or become ritually impure on her account if he is a priest. Likewise, 
she does not mourn for him and is not obligated to become ritually 
impure for him (Rambam Sefer Shofetim, Hilkhot Evel 2:7; Shulhan 
Arukh, Yoreh De‘a 373:4). 
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If she died he does not inherit from her — mg» ity ANA: A man 
does not inherit from his betrothed upon her death (Rambam Sefer 
Nashim, Hilkhot Ishut 22:2; Shulhan Arukh, Even HaEzer 55:5). 


If he died she collects her marriage contract — ADIN 723 KIT m: 
A man betrothed a woman and wrote a marriage contract for her, 
despite the fact that he is not obligated to do so until their mar- 
riage. If he subsequently divorced her or died, she may claim the 
basic amount of her marriage contract, i.e., the sum automatically 
included in the contract by rabbinic decree, from property that 
has not been sold. However, she may not collect any additional 
sum that the husband voluntarily included in the marriage con- 
tract (Rambam Sefer Nashim, Hilkhot Ishut 10:11; Shulhan Arukh, Even 
HaEzer 55:6). 
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The Gemara relates another incident: When Ravin came from 
Eretz Yisrael to Babylonia he said that Reish Lakish said: A 
betrothed woman who died does not have a marriage contract. 
Abaye said to the scholars who recited this halakha in Ravin’s name: 
Go, and say to Ravin: 


Your good is taken and cast on thorns, i.e., we do not owe you a 
debt of gratitude for informing us ofthis statement, as Rav Hoshaya 
himself already interpreted and ruled this halakha of yours in 
Babylonia. 


§ The mishna taught that one of the stipulations of the marriage 
contract is the clause: Any female children you will have from me 
will be sustained from my property. The Gemara notes that Rav 
would teach that the daughters are entitled to sustenance until 
they are taken as wives by men, and Levi would teach that they 
are entitled to sustenance until they become grown women." 
The Gemara asks: According to the opinion of Rav, are daughters 
entitled to sustenance even though they have become grown 
women, if they are still unmarried? Yet how can this be correct? 
After all, adult daughters are no longer under their father’s juris- 
diction even in his lifetime. And can Levi possibly maintain that 
even though they are married they still receive sustenance from 
their father’s estate until they become grown women? 


Rather, in a case where they became grown women and were not 
married,” or were married and had not become grown women, 
everyone agrees that they are not entitled to sustenance. When 
they disagree it is with regard to a daughter who was betrothed" 
and had not become a grown woman. Levi maintains that as she 
is still unmarried she remains under her father’s jurisdiction. And 
Levi likewise taught the following version of this stipulation in his 
baraita: Until they become grown women and the time arrives 
for their marriage. The Gemara asks: Are these two conditions 
both necessary? She leaves her father’s domain when one of these 
conditions is fulfilled. Rather, Levi means that they can continue 
to receive sustenance either until they become grown women or 
their time arrives for marriage. 


The Gemara observes: The dispute between Rav and Levi is like 
a dispute between tanna’im. As we have learned: Until when is 
a daughter sustained from her father’s property? Until she is 
betrothed. In the name of Rabbi Elazar they said: Until she 
becomes a grown woman. Rav Yosef taught the version: Until 
they become married. The meaning of the expression: Until they 
become married, is unclear, and therefore a dilemma was raised 
before the scholars: Does this refer to becoming betrothed or to 
becoming married? No answer was found, and the Gemara states 
that the dilemma shall stand unresolved. 


HALAKHA 
statement in the baraita. Some authorities maintain that a 


Until they are taken... .until they become grown women - “Y 
man 19..10T: One of the stipulations of a marriage con- 
tract is that the wife's daughters are entitled to sustenance from 
their father's property after his death until they are betrothed or 
reach the age of maturity. If a daughter matured, even if she was 
not betrothed, or if she was betrothed before she became an 
adult, she does not receive sustenance from her father’s estate, 
in accordance with the opinion of Rav and the unattributed 


betrothed daughter loses her right to sustenance only if she was 
betrothed as a young woman; however, while she is a minor she 
is sustained from her father's property (Rema, citing Rabbeinu 
Hananel and Rashba). Alternatively, this halakha applies only if 
the betrothal was her decision, but if her brothers betrothed her 
she has not forfeited her sustenance (Jur; Ramah; Rambam Sefer 
Nashim, Hilkhot Ishut 19:10; Shulhan Arukh, Even HaEzer n24, 3). 


NOTES 


They became grown women and were not married, etc. - 
nD DON xy 333: The commentaries explain that there 
are two opinions with regard to this issue (Birkat Avraham). 
One interpretation is that the key issue is the jurisdiction 
over the daughter. Once she has left the domain of her 
father or brothers, whether due to maturity or marriage, 
they are no longer obligated to give her sustenance (Rashi; 
Tosafot). Alternatively, whether she is entitled to receive 
sustenance from them depends on whether or not she has 
another source of sustenance. If she is a grown woman she 
can support herself by working, and if she is married her 
husband can provide for her. 


When they disagree it is with regard to a daughter 
who was betrothed, etc. — ^2) nonya why 13: Some 
commentaries explain that this halakha applies only to 
a young woman, but if she was betrothed when she was 
a minor she does not forfeit her sustenance (Rabbeinu 
Hananel; Ba'al Halttur). According to this opinion, the 
dispute between Rabbi Yehuda and the Rabbis in the 
Gemara below with regard to a daughter who refuses her 
husband is easy to understand. However, those who claim 
hat no betrothed women are entitled to sustenance from 
heir fathers are forced to explain that the ensuing dispute 
applies only according to one of the opinions here. As for 
he justification for this difference between a minor and 
a young woman, the given reason is that the betrothal 
of a minor is performed with the consent of her brothers 
or mother, who do not have the power to deprive her of 
her right to sustenance. Furthermore, as she can refuse 
this match, it cannot be considered a regular betrothal 
in all respects. 
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NOTES 


Does a betrothed orphan have sustenance - w 7D11% 
niim ab: There are three interpretations of this dilemma, 
which depend, among other factors, on variant readings 
of the Gemara. Rashi maintains that the issue is whether a 
betrothed orphan is entitled to sustenance from her broth- 
ers, i.e., from their late father’s estate. If so, this is similar to 
he previous dispute between Rav and Levi, except tha 
Rav Yosef adds a new consideration, the possibility tha 
her husband might take care of her needs. The other early 
authorities question Rashi's interpretation for two reasons. 
First, they say that most versions of the talmudic text do no 
accord with Rashi’s reading. In addition, they explain that on 
he basis of logical analysis, it is hard to see why a woman 
should not have the right to sustenance due to the suppor 
she receives from her betrothed, when her betrothed is no 
actually required to support her until they are married or 
the time for marriage has arrived, i.e., twelve months after 
the betrothal (see Ramban). 
Alternatively, the Gemara is discussing the sustenance of 
a betrothed woman from her husband's property after his 
death. The case is where the date for marriage arrived, at 
which point her husband passed away. Since he is already 
obligated to sustain her from his property, the question 
is whether she is considered like a married woman who 
receives her sustenance from his estate after he has passed 
away (Rif; see Talmidei Rabbeinu Yona and Meiri). Several 
difficulties have been raised with regard to this interpreta- 
ion as well. First, the expression: It is not satisfactory for 
him that she be demeaned, is explained in a far-fetched 
manner. Second, the context is puzzling, for if this is the 
dilemma it does not belong here. Rather, it should have 
been raised in the context of the discussion concerning 
he obligation of a betrothed man to feed his wife after the 
ime for marriage has arrived. 
Yet another interpretation is that the Gemara here in fact 
refers to the obligation of a betrothed man to provide for his 
betrothed when she is an orphan receiving her sustenance 
rom her father’s property. Admittedly, a man is generally 
not obligated to feed his betrothed before the prearranged 
date for marriage, but it is reasonable that he should have 
o provide for her, as his betrothal caused her to forfeit her 
sustenance, in accordance with the opinion of Rav (Rabbi 
Shmuel HaNagid). Many early authorities accept this inter- 
pretation, and the Rambam apparently agrees. 


One who refused - nxan: The basic case of refusal 
concerns a fatherless minor girl. Although her brothers or 
mother can marry her off, this marriage is not valid by Torah 
law, but merely by rabbinic decree. Consequently, the Sages 
ruled that she can annul the marriage entirely by refusing 
to remain with her husband, which she achieves simply by 
saying that she does not want to remain with him. In this 
scenario she is not considered a divorcée. Rather, it is as 
though the marriage never took place. Apparently, all the 
commentaries agree that the halakha of refusal applies 
even after marriage, not only after betrothal. 


A widow in her father’s house, etc. - pag M23 max 
"131: There are several explanations of this statement. Rashi 
and others maintain that it refers only to a widow from the 
time of betrothal. Others claim that it refers to someone 
who was widowed or divorced from betrothal and had 
returned to her father’s house during his lifetime (Rab- 
beinu Hananel; Rosh; Ran). Since she was neither a grown 
woman nor betrothed when her father died, she is entitled 
to sustenance by virtue of the stipulation in the marriage 
contract ensuring sustenance for the wife's daughters. Yet 
others contend that this halakha includes a daughter who 
was widowed or divorced from marriage. If this woman 
had returned to her father’s house by the time he passed 
away, his heirs are duty bound to provide her sustenance 
after his death (Tosafot, citing Rabbeinu Tam). The Rambam 
is also of the opinion that the halakha refers to a married 
woman. However, he claims that even if she was widowed 
after her father’s death the heirs are obligated to grant her 
a livelihood, as she returns to her father’s house and is not 
yet a grown woman. 
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Rav Hisda said to Rav Yosef: Have you heard anything from 

Rav Yehuda with regard to whether a betrothed orphan has sus- 
tenance™ from the brothers’ inheritance of their father’s estate, or 
whether she does not have sustenance? Rav Yosef said to him: 
As for hearing, I have not heard anything, but by logical reason- 
ing I can conclude that she does not have sustenance from the 

inheritance. The reason is that since her husband has betrothed 

her it is not satisfactory for him that she be demeaned by having 
to request her sustenance from the inheritance, when he himself 
can provide for her. 


Rav Hisda said to Rav Yosef: If you have not heard this halakha, 
by logical reasoning she should have sustenance from the broth- 
ers. The reason is that since her husband is not sure that he will 
marry her, he will not throw away money for nothing. 


And some say a different version of this discussion. Rav Yosef said 
to Rav Hisda: As for hearing, I have not heard anything, but by 
logical reasoning I would say that she does have sustenance from 
the brothers: Since he is not sure that he will marry her, he will 
not throw away money for nothing. In response, Rav Hisda said 
to him: If you have not heard this halakha, by logical reasoning 
she should not have sustenance from the inheritance: Since 
he has betrothed her it is not satisfactory for him that she be 
demeaned by having to ask the brothers for food, and he would 
rather provide for her himself. 


§ The Gemara states a mnemonic device for the men, i.e., the 
Sages, who appear in the following discussion: Shin, kuf, zayin, 
reish, peh. This refers to Rav Sheshet, Reish Lakish, Rabbi Elazar, 
Rava, and Rav Pappa. The dilemmas themselves are listed in the 
following mnemonic: She refused, and a yevama, a secondary 
forbidden relationship, a betrothed woman, and woman who 
was raped. 


The Gemara analyzes these cases one by one: The Sages raised a 
dilemma before Rav Sheshet: With regard to one who refused," 
i.e., a minor orphan girl who was married off by her brothers or 
mother and then refused her husband, thereby nullifying the 
marriage, does she have sustenance from her father’s inheritance 
or does she not have sustenance? Is she considered to have been 
married, and therefore her right to sustenance has lapsed, or does 
her refusal nullify the marriage to the extent that it is as though 
she were never married at all, and therefore she is still entitled to 
sustenance? 


Rav Sheshet said to them: You learned it in the following baraita: 
In the case of a widow in her father’s house," ora divorcée in her 
father’s house, or a widow awaiting her yavam in her father’s 
house, she has sustenance." Rabbi Yehuda says: If she is still in 
her father’s house she has sustenance; if she is not in her father’s 
house she does not have sustenance. 


The sustenance of a betrothed woman - Mp1 nisin: Ifa man 
betroths a girl who is receiving her sustenance from her father’s 
estate, she loses her right to sustenance from that property, and 
therefore the betrothed man is obligated to support her from 
the moment of their betrothal. Some say she loses her right to 
sustenance only if she became betrothed as a young woman, 
or if she did so without the consent of her brothers (Rambam 
Sefer Nashim, Hilkhot Ishut 19:15; Shulhan Arukh, Even HaEzer112:3, 


and in the comment of Rema). 


One who refused, a widow, a divorcée, etc. — mars „NAN 
AD TON: If a girl was married off by her mother or brothers 
and subsequently refused to remain with her husband, or if she 
was divorced or widowed, even if she was a woman waiting 


HALAKHA 
for her yavam, then, provided that she returned to her father’s 
house before becoming a grown woman, she is sustained from 
her father’s property until she becomes a grown woman or is 
betrothed. This is in accordance with the ruling of the baraita 
and the opinion of the first tanna, as stated by Rav Sheshet. 
Some contend that this halakha applies only if she was not mar- 
ried but was widowed or divorced from a state of betrothal. The 
Rema, citing Rashi, Tosafot, the Ran, and the Tur, says that once 
she has been married, she is no longer entitled to sustenance. 
Additionally, the Rema rules that she is entitled to sustenance 
only if she returned to her father’s house while her father was 
still alive (Rambam Sefer Nashim, Hilkhot Ishut 19:16; Shulhan 
Arukh, Even HaEzer 112:4). 
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Rav Sheshet analyzes this baraita: The opinion of Rabbi Yehuda 
is to all appearances the same as that of the first tanna. What is 
their dispute? Rather, is it not the case that there is a practical 
difference between them concerning a girl who refused her 
husband, as the first tanna maintains that she has sustenance, 
as her marriage has been annulled and it is as though it never 
occurred, and Rabbi Yehuda maintains that she does not have 
sustenance, as she permanently forfeited this right when she left 
her father’s house in marriage. 


Reish Lakish raised a dilemma: With regard to the daughter of 
a yevama,™ i.e., a woman who married her yavam in levirate mar- 
riage and gave birth to a daughter before he passed away, does she 
have sustenance from the property of the yavam, i.e., the girl’s 
father, or does she not have sustenance? 


The Gemara clarifies the sides of the dilemma: Since the Master 
said that the payment of the marriage contract of a yevama 
is taken from the property of her first husband, not that of 
the yavam, her daughter should therefore not have rights to 
sustenance from the property of the yavam. Her sustenance is a 
stipulation of the marriage contract, which does not apply to the 
yavam. Or perhaps, since if she does not have enough to cover 
the amount of her marriage contract from the property of the first 
husband, the Sages enacted for her a marriage contract from the 
second one, i.e., the yavam. Therefore, her daughter should have 
sustenance from his property. No answer was found, and the 
Gemara states that the dilemma shall stand unresolved. 


Rabbi Elazar raised a dilemma: With regard to the daughter of 
a secondary forbidden relationship, i.e., a girl born to aman and 
women forbidden to each other by rabbinic law, whose mother 
is penalized by being deprived of a marriage contract, does her 
daughter have sustenance or does she not have sustenance? 


HALAKHA 


The daughter of a yevama - mna na: In the case of a man 
who had a daughter with his yevama and then passed away, 
if the woman's first husband left property, the daughter is not 
entitled to sustenance from either man's estate. The reason 
for this is that the payment specified in her mother's marriage 
contract is collected from the estate of the first husband, but 
the daughter does not receive sustenance by virtue of that 
marriage contract, as she is not that man’s daughter. She is 
also not entitled to be sustained from her father's property, as 
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the payment specified in her mother's marriage contract is not 
collected from his estate. However, if the woman's first husband 
did not leave property, the woman collects the payment speci- 
fied in her marriage contract from the property of the second 
husband. Others (Tur; Rosh; Ran) explain that this includes all 
the stipulations of a marriage contract, which means the girl is 
entitled to sustenance from his estate (Rambam Sefer Nashim, 
Hilkhot Ishut 19:14; Shulhan Arukh, Even HaEzer 112:5). 
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Once again the Gemara explains the sides of the dilemma: Since 
the Sages penalized the mother and declared that she does not 
have a marriage contract, the daughter does not have suste- 
nance either, as her sustenance is guaranteed by her mother’s 
marriage contract. Or perhaps, with regard to her mother, who 
violated a prohibition, the Sages penalized her by depriving 
her of her marriage contract, whereas in the case of the daughter, 
who did not violate a prohibition, the Sages did not penalize 
her. Once again the Gemara states that the dilemma shall stand 
unresolved. 


NOTES 


The daughter of a yevama - maX na: The question can 
also be asked with regard to the yevama herself: Upon the 
death of the yavam, is the yevama entitled to sustenance 
from his estate, despite the fact that he did not have to 
write her a marriage contract? If the estate of her first hus- 
band can support her, she receives her sustenance from 
there. If not, most early authorities understood that the 
yavam assumes responsibility to pay her marriage con- 
tract, and therefore she would be sustained from his estate 
(Tosafot; Rabbi Aharon HaLevi; Rosh; Ritva). However, some 
hold that even in this circumstance, she would not have a 
right to be sustained from the estate of the yavam (Rivan; 
Shita Mekubbetzet, citing Rashi). 
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NOTES 


The daughter of a betrothed woman, etc. — 131111 Na: 
Rashi suggests two interpretations. Either the man wrote a 
marriage contract for his betrothed by choice, or this dis- 
cussion is in accordance with the opinion that a betrothed 
woman is entitled to a marriage contract, in which case she 
is entitled to it even if he did not actually write the contract. 
In either case, he did not explicitly write that he is accepting 
the obligation to support his daughters, and the dilemma 
is whether the stipulation of the court that imposes this 
obligation takes effect in this case, even if it is not written 
in the marriage contract. Others argue that this passage 
must be in accordance with the opinion that a betrothed 
woman is entitled to a marriage contract, because if the 
husband himself decided to give her a marriage contract, 
it is certain that he is obligated to support his daughters 
only if he explicitly accepted this obligation upon himself 
(Rid; see Ritva). 


The Sages did not enact a marriage contract until the 
time of marriage — piin nyw ty mand pI WPA xb: 
Some commentaries explain that this statement should 
be understood as follows: Although a betrothed woman 
is entitled to a marriage contract, the lien on the husband's 
property in order to guarantee payment of the marriage 
contract takes effect only upon marriage. Consequently, the 
provision that a daughter receives her sustenance from her 
ather's estate, which is a stipulation in the marriage contract, 
akes effect only from the time of the marriage (Talmidei Rab- 
beinu Yona). Yet others explain as follows: The basic idea of a 
marriage contract applies specifically to a married woman, 
o prevent the husband from finding it easy to divorce her. 
Consequently, the marriage contract of a betrothed woman, 
which lacks this underlying rationale, does not include all 
he additional stipulations of a marriage contract (Rabbi 
Crescas Vidal). Some contend that this refers only to a situ- 
ation where the daughter was born before the marriage, in 
which case the stipulations of the marriage contract do not 
apply to her (Ra‘avad). 


HALAKHA 


The daughter of a secondary forbidden relationship, the 
daughter of a betrothed woman, the daughter of a raped 
woman - FDNY Na AM Naw na: With regard to the 
daughter of a woman forbidden to her husband as a sec- 
ondary forbidden relationship, the daughter of a betrothed 
woman, and the daughter of a raped woman who married 
the man who raped her, none of these women are entitled 
to sustenance after their father’s death by virtue of the mar- 
riage contract. However, during his lifetime he is obligated 
to support them, like all other fathers and daughters. The 
Gemara does not resolve its dilemmas with regard to suste- 
nance after the father's death in these cases, and in uncertain 
monetary cases the court does not remove money from its 
owner (Rambam Sefer Nashim, Hilkhot Ishut19:14 and Maggid 
Mishne there; Shulhan Arukh, Even HaEzer 12:5). 
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Rava raises a dilemma: In the case of the daughter of a betrothed 
woman," i.e., a man betrothed a woman, fathered a daughter with 
her, and then died, does the daughter have the right to receive 
sustenance from his estate, or does she not have the right to receive 
sustenance? Since the mother has a marriage contract, as in this 
case the man wrote her a marriage contract after betrothing her, it 
may be argued that the daughter has the right to receive sustenance. 
Or perhaps, since the Sages did not enact any requirement for a 
man to provide his wife with a marriage contract until the time of 
marriage," the stipulations of the marriage contract do not apply 
until then, and therefore the daughter of this woman does not have 
the right to receive sustenance. Again, the Gemara states that the 
dilemma shall stand unresolved. 


Rav Pappa raises a dilemma: With regard to the daughter of a 
raped woman," i.e., a man raped a young woman, married her, had 
a child, and died, does she have the right to receive sustenance 
from her father’s estate or does she not have the right to receive 
sustenance from his estate? The Gemara comments: According to 
the opinion of Rabbi Yosei, son of Rabbi Yehuda, do not raise 
this dilemma, as he said that a raped woman has a marriage 
contract of one hundred dinars, and therefore she is entitled to 
the stipulations of a marriage contract, one of which is that if she 
has a daughter with her husband, the daughter receives sustenance 
from the husband's estate. 


Rather, let the dilemma be raised according to the opinion of the 
Rabbis, who say that the money of her fine fulfilled his obligation 
to provide her with a marriage contract, i.e., since she has already 
received the fine in compensation for the rape, she is not entitled 
to further payment in the form of a marriage contract. According 
to this opinion, what is the halakha? 


The Gemara elaborates: It may be argued that since the mother 
does not have a marriage contract, the daughter does not have 
the right to receive sustenance from her father’s estate. Or perhaps 
one should consider the following: What is the reason that the 
marriage contract was enacted? So that his wife will not be 
demeaned in his eyes such that he will easily divorce her. And this 
one, his rape victim, he cannot divorce her by Torah law, as it is 
stated: “He may not send her away all his days” (Deuteronomy 
22:29). It was therefore unnecessary for the Sages to require that he 
provide the woman with a marriage contract. However, the reasons 
for the stipulations included in a marriage contract, e.g., that his 
daughter receives sustenance from his estate, still apply in this case. 
Consequently, the Sages stipulated that these provisions still be 
granted. Yet again the Gemara states that the dilemma shall stand 
unresolved. 


§ The mishna taught that one of the stipulations of a marriage 
contract is: You will sit in my house and be sustained from my 
property all your days as a widow. Rav Yosef taught: In my house, 
and not in my hovel [bikati].' If there is no room for her in his 
house, the heirs are not obligated to allow her to stay there. How- 
ever, even in this case, she has the right to receive her sustenance 
from the heirs. Mar bar Rav Ashi said: She does not even have the 
right to receive her sustenance, as she is entitled to sustenance only 
when she lives in her husband’s house. If she resides elsewhere, for 
whatever reason, she does not receive this payment. The Gemara 
concludes: And the halakha is not in accordance with the opinion 
of Mar bar Rav Ashi. 


LANGUAGE 


My hovel [bikati] 


— npra: The term bikta, which means a very 
small house, is of unclear origin. The Sages explained that it is a 


contraction of the two words bei akta, meaning a narrow house, 
or a home so small that one can barely live there. 
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§ Rav Nahman said that Shmuel said: Ifa man proposed to marry 
a widow and she agreed, even if she has not yet married him, she 
no longer has the right to receive sustenance from the heirs of 
her previous husband. The Gemara comments: It may be inferred 
from here that if she had not agreed, even if the man had proposed 
marriage, she still has the right to receive sustenance. Rav Anan 
said: It was explained to me personally by Mar Shmuel that the 
halakha varies in different cases. If she said: I will not marry you due 
to so-and-so, my deceased husband, i.e., she still feels connected to 
him, she still has the right to receive sustenance from his estate. 
However, if she refused the offer because the men who approached 
her are people who are unsuitable for her, she does not have the 
right to continue to receive sustenance, as she has shown that in 
principle she is willing to remarry. 


Rav Hisda said: If she engaged in licentious sexual relations she 
does not have the right to continue receiving sustenance from his 
estate, as she is not acting in a manner befitting a widow. Rav Yosef 
said: If she painted her eyes and dyed her hair she has clearly done 
so to attract men for the purposes of marriage, and therefore she 
does not have the right to receive sustenance from her husband's 
estate. 


The Gemara comments: According to the one who says that a 
widow who engaged in licentious sexual relations loses her suste- 
nance, all the more so if she painted her eyes and dyed her hair she 
loses her sustenance, as her intention to marry is evident. However, 
according to the one who says that ifa widow painted her eyes and 
dyed her hair she forfeits her right to receive sustenance from her 
husband's estate, this ruling applies only to that particular situation. 
However, if she engaged in licentious sexual relations she still has 
the right to receive sustenance from his estate. What is the reason? 
Her evil inclination forced her, i.e., she did not make a decision to 
remarry but merely succumbed to temptation. 


The Gemara concludes: And the halakha is not in accordance with 
all of these statements." Rather, the halakha is, in accordance with 
that which Rav Yehuda said that Shmuel said: One who claims 
the payment specified in her marriage contract in court" does not 
have the right to continue receiving sustenance, as she has thereby 
demonstrated her desire to sever her ties with her late husband. 


The Gemara asks: And does she not receive sustenance? But isn’t it 
taught in a baraita: With regard to one who sold her marriage 
contract," or used her marriage contract as collateral, or estab- 
lished her marriage contract as designated repayment [apoteiki]' 
for a debt owed to another individual, she does not have the right 
to receive sustenance from her husband's estate? The Gemara infers 
from this baraita: In these cases, yes, she forfeits her right to con- 
tinue to receive sustenance. However, in the case of a widow who 
claims her marriage contract, no, she does not lose the right to 
continue to receive sustenance. 


The Gemara answers that this argument is incorrect, and one should 
make the following inference instead: In these cases listed in the 
baraita, she forfeits her marriage contract whether she took the 
action in court or whether she did not do so in court. However, 
with regard to one who claims her marriage contract, if she issues 
this claim in court, yes, she loses the right to continue to receive her 
sustenance, but if her claim was not issued in court, no, she has not 


forfeited this right. 


Designated repayment [apoteiki] - ! miax: From the Greek 
bx08rKn, hypothēkē, meaning mortgage, or a property with a 
lien. The Sages creatively read it as: Apo tehei kai, meaning on this 
it will stand, i.e. the property is under a mortgage agreement. This 
was typically a precisely defined property used as a guarantee for 


LANGUAGE 


apoteiki, the one to whom the money was owed had the right 
to collect payment from this property before other creditors did 
so. The property under apoteiki was the only guarantee for the 
payment of this debt, which could not be collected from other 
properties. 


the obligation of a certain payment. When a property became an 


NOTES 

The halakha is not in accordance with all of these 
o Tosafot, this should not Be read oie in is case of 
a woman who agreed to remarry, the halakha is that she 
no longer has the right to receive her sustenance from 
he estate of her first husband. However, the Rif disagrees 
and holds that even if the woman agrees to remarry, she 
maintains the right to receive her sustenance from her 
first husband's estate until she actually remarries. The 
Ritva argues that the Gemara would not have used the 
word all if, as explained by Josafot, it was referring to 
only two cases. 


HALAKHA 


One who claims her marriage contract in court — 
pT maa anana nyam: A widow who demands pay- 
ment of her marriage contract in court is no longer 
entitled to sustenance from her deceased husband's 
estate. She forfeits her sustenance from the moment she 
submits this claim, even before she is paid. However, if 
she demands payment of her marriage contract outside 
he court, she does not lose her right to sustenance. 
This follows the Rif's explanation that the Gemara is in 
accordance with the opinion of Shmuel. Others contend 
hat even when she submits this claim in court, if she 
was compelled to do so because her husband's heirs 
were not providing her with proper sustenance, or if 
hey deceived her into issuing this demand, she does 
not forfeit her sustenance (Rosh, based on the Jerusalem 
Talmud; Rambam Sefer Nashim, Hilkhot shut 18:1; Shulhan 
Arukh, Even HaEzer 93:5). 


One who sold her marriage contract, etc. — 715 
"a1 ANaina: If, in the presence of three trustworthy men, 
a woman sold her marriage contract, used it as collateral, 
or established it as a designated repayment for a debt, 
whether she did so during her husband's lifetime or after 
his death, she loses her right to sustenance from her 
husband's estate, in accordance with the ruling of the 
baraita. Some maintain that she does not lose this right 
if she performs these transactions when she is not in the 
presence of at least three trustworthy men. However, the 
authors of Beit Shmuel and Helkat Mehokek hold that she 
loses her right to sustenance regardless of who was pres- 
ent at the time of the transaction (Rambam Sefer Nashim, 
Hilkhot Ishut 18:1; Shulhan Arukh, Even HaEzer 93:8). 
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HALAKHA 


The halakha is in accordance with the residents of the 
Galilee - babs *WIKD abn: A widow is entitled to suste- 
nance from the orphans’ property throughout her widow- 
hood, even if this stipulation was omitted from her marriage 
contract. The heirs cannot pay the one hundred or two 
hundred dinars specified in her marriage contract and stop 
providing her with sustenance against her will, before she 
demands payment of this sum, unless a condition to this 
effect was explicitly included in the document itself or this 
was the local custom. Some state that a court can institute 
this practice as the custom in their area of jurisdiction if they 
so choose (Beit Yosef, based on Rivash). Most early authori- 
ties rule in accordance with the custom of the inhabitants 
of Jerusalem and the Galilee, as the halakha is in accordance 
with the opinion of Shmuel when he disputes Rav in cases 
involving monetary law (Rambam Sefer Nashim, Hilkhot 
Ishut 18:1; Shulhan Arukh, Even HaEzer 93:3). 


The court appraises the clothes that are upon her - pnw 
pwy ma: If a widow comes to collect payment of her 
marriage contract, the court evaluates all the clothes she 
received from her husband, both weekday and Shabbat out- 
fits, and subtracts their value from the sum of the marriage 
contract. Some add that the same applies to a woman who 
underwent halitza (Beit Yosef, citing Rivash). The halakha 
is in accordance with the opinion of Rav, as ruled by Rav 
Nahman (Rambam Sefer Nashim, Hilkhot Ishut 16:4; Shulhan 
Arukh, Even HaEzer 99:1). 


LANGUAGE 
Towns [parvadaha] — x72: An alternative reading of 
this term, parvaraha, is provided by the Arukh. The phoneti- 
cally similar word parvar appears in the Mishna (Halla 4:11) 
and is Persian in origin, from parwar, suburbs. 
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§ The mishna taught: And the residents of Jerusalem and of 
the Galilee would write the marriage contract in this manner, i.e., 
that if the woman is widowed, she may remain in her husband’s 
house and receive her sustenance from his property throughout 
her widowhood. Conversely, the residents of Judea would write 
that she may live in his house and be sustained from his estate 
until the heirs decide to give her the marriage contract. It was 
stated that the amora’im argued over this issue. Rav said that the 
halakha is in accordance with the custom of the residents of 
Judea, and Shmuel said that the halakha is in accordance with 
the custom of the residents of the Galilee" and Jerusalem. 


The Gemara comments: Babylonia and all of its surrounding 
towns [parvadaha]' act in accordance with the opinion of Rav; 
Neharde’a and all of its towns act in accordance with the opinion 
of Shmuel. The Gemara relates: There was a certain woman of 
Mehoza who was married to a man from Neharde’a. They came 
before Rav Nahman to discuss her marriage contract. He heard 
from her voice that she was from Mehoza, whose residents had 
a distinctive accent. 


Rav Nahman said to them: Babylonia and all of its towns act 
in accordance with the opinion of Rav. They said to him: But 
she is marrying a resident of Neharde’a. He said to them: If so, 
Neharde’a and all of its towns act in accordance with the opinion 
of Shmuel. The Gemara asks: And until where is the boundary 
of Neharde’a? Up to any place where the kav measurement of 
Neharde’a? is used. The entire area that utilizes the system of 
Neharde’a measurements is considered part of its surroundings 
for the purposes of this halakha. 


§ It was stated that the amora’im also argued about the halakha 
of a widow. Rav said: When she receives the payment of her 
marriage contract, the court appraises the clothes that are upon 
her" and deducts their value from the payment she receives. And 
Shmuel said that the court does not appraise the clothes that are 
upon her. Rav Hiyya bar Avin said: And the reverse is the case 
with regard to a hired worker. With regard to a hired laborer who 
lived with his employer and the latter bought clothes for him, Rav 
and Shmuel disagreed as to whether these garments are appraised 
and their value deducted from the worker’s salary when he leaves 
his employer's service. However, in this case Rav claims that his 
clothes are not appraised, whereas Shmuel maintains that they are 
appraised. 


BACKGROUND 


The kav measurement of Neharde’a - xy Kap: In the 
past each country had several local measurements that were 
used only in that particular area. This is still true in certain places 
nowadays. These local measurements generally existed for vol- 
ume and weight. Sometimes even two adjacent towns used 


different measurements. These measurements were perhaps 
the lingering remnant of an independent authority that once 
ruled the city or province. Even the Jewish communities of 
Babylonia were divided into different provinces; in the period 
of the geonim the Jewish areas of settlement were even defined 
by law. Each province had separate customs and accepted the 
authority of a certain Sage to decide matters of halakha. Occa- 
sionally they spoke in slightly different dialects and used certain 
colloquialisms unique to their area. In the case mentioned in the 
Gemara, Rav Nahman was able to detect the woman's place of 
origin from her accent. Ultimately, Rav Nahman followed the 
local custom of Neharde’a in his judgment. 


Major cities with large Jewish populations in Babylonia 
during the time of the Talmud 
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Conversely, Rav Kahana would teach: And likewise with 
regard to a hired worker, their respective opinions are the same 
in this case as well. Rav rules that one appraises the garments, 
while Shmuel claims that one does not. And he would apply a 
mnemonic device for Rav’s opinion: An orphan and a widow, 
disrobe and remove them. In other words, Rav maintains 
that both a widow and a hired worker, dubbed an orphan due 
to his typical poverty, should disrobe, as it were, when the court 
evaluates the payment to which they are entitled. 


Rav Nahman said: Even though we learned in a mishna in 
accordance with the opinion of Shmuel, the halakha is in 
accordance with the opinion of Rav. As we learned in a mishna 
(Arakhin 24a): With regard to both one who consecrates his 
property and one who valuates himself by donating his fixed 
value to the Temple, the Temple treasurer has the right to take 
neither his wife’s clothing," nor his children’s clothing, nor 
new dyed clothing that he dyed specially for them, even if 
they have yet to wear them, nor new sandals that he bought 
for them. This mishna is apparently in accordance with the 
opinion of Shmuel that a woman's garments are not considered 
her husband’s property. 


Rava said to Rav Nahman: Once we have learned a mishna in 
accordance with the opinion of Shmuel, why is the halakha in 
accordance with the opinion of Rav? He said to him: It would 
seem [likhora]' that this mishna agrees with the opinion of 
Shmuel when it is skimmed through and read superficially. 
However, when you examine it you will see that the halakha is 
in fact in accordance with the opinion of Rav. 


Whatis the reason for this? When he bought her these clothes 
he did so with the intention that she should stand before 
him and wear them when she is with him. He did not buy 
them for her with the intention that she should take them 
and leave him. The reason for the mishna’s ruling is in fact that 
the husband acquires the clothes on behalf of his wife, but this 
applies only if she is living with him. Consequently, if she is 
living with him, the treasurer has no right to them. However, 
if she leaves him, she has no right to them, in accordance with 
the opinion of Rav. 


§ The Gemara relates: The daughter-in-law of the house of 
the son of Elyashiv was claiming payment of her marriage 
contract from the orphans, and she was in the process of 
bringing them to the court. The orphans said to her: It is 
demeaning for us" that you should go dressed in this manner, 
in house clothes. We would rather you come in more suitable 
attire. She went and dressed and covered herself with all of 
her clothes. They came before Ravina, who said to them: The 
halakha is in accordance with the opinion of Rav, who said 
that with regard to a widow, the court appraises the clothes 
that are upon her. Therefore, the court takes everything she is 
wearing into account in the calculation of her marriage contract 
payment. 


The Gemara relates another incident: A certain person said to 
his heirs, in his will: Give a dowry to my daughter." There was 
an established custom for the amount of money spent on a 
dowry, including clothing and jewelry. In the meantime, the cost 
of a dowry depreciated, i.e., all these items could be acquired 
with less money. The question arose concerning the difference 
between the amount the father wished to give her when he 
wrote the will and the sum they paid in practice. Rav Idi bar 
Avin said: The profit [purna],'i.e., this difference in price, goes 
to the male orphans, not to the daughter. 


The Gemara cites a related incident: A certain person said to 
his heirs, in his will: 


HALAKHA 


The Temple treasurer has the right to take neither his 
wife's clothing, etc. — ^3) tnx moa x5 ib p: Ifa man 
takes a vow or issues a valuation for which he owes money 
to the Temple Sanctuary, the court takes collateral and 
claims the debt from his property. However, the court 
does not take the clothing of his wife or children, nor any 
new garments that the man dyed for them, nor shoes 
acquired on their behalf. Similarly, one who states simply 
that he is consecrating all his possessions has not thereby 
consecrated his wife's clothing or any of the above items 
(Rambam Sefer Hafla‘a, Hilkhot Arakhin 3:14). 


A dowry to my daughter, etc. - 15) may KTI: Ifa man 
instructed in his will that his daughter receive a dowry 
consisting of a certain amount of clothing and other items, 
and their cost subsequently decreases, she receives these 
articles in accordance with the cheaper price, with the 
difference going to her brothers, who are her father's legal 
heirs, as stated by Rav Idi bar Avin (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 11:22; Shulhan Arukh, Hoshen 
Mishpat 253716). 


LANGUAGE 

It would seem [likhora] - mind: The precise source of 
this common word is unclear. Some claim that it is similar in 
meaning to /ikhura, i.e., to one who is ugly, where the letter 
ayin replaces the alef (Rivan; Rid). If so, it would mean that 
an ugly man, i.e., one who is not precise in matters, would 
understand the issue as follows. Others claim that it is an 
Aramaic term (geonim). Yet others associate it with ora, its 
light, meaning in the first light, or at first glance. 


Profit [purna] — m2: From the Greek pepvh, ferné, mean- 
ing dowry, the money a bride brings to her husband's 
house upon marriage. 


—_— NOTES —W 
It is demeaning for us — xop b xbn: Some explain that 
the orphans said this because they wanted the court to 
see how many items of clothing she had (Rivan). The Meiri 
notes that if the clothes the woman is wearing are consid- 
ered part of the payment of her marriage contract, certainly 
the clothes and jewelry she has at home are considered part 
of the payment. Nevertheless, in this case her husband's 
heirs were concerned that she would deny having any 
other clothing or jewelry at home, so they requested that 
she wear to court whatever she had. 
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Perek IV 
Daf54 Amud b 


NOTES ——————— 
They came before Reish Lakish - wn wrt many ny: 
Some explain simply that Rabbi Yohanan could not 
adjudicate their case because he was related to them. 
Consequently, they had to come before a different judge, 
whose ruling could not be challenged by Rabbi Yohanan 
(geonim). 


| will remove for you. ..from your ears [unaikhu] — K392 
spg7..139: In several places Rashi and Josafot explain this 
expression as a threat of ostracism. Alternatively, the word 
unaikhu is related to on, meaning power. In other words, 
| will make sure this Sage will not give you the power to 
appeal my ruling. 


HALAKHA 
For sustenance, as sustenance - niina mining: Ifa man 
who set aside a portion of land from which his wife can 
receive her sustenance after his death said: This plot of land 


shall be for your sustenance, he has increased her suste- 


nance. Therefore, if the produce of the land is insufficient 
for her needs, she receives the remainder from the rest of 
his property, whereas if the produce is worth more she 
takes all the fruit. However, if he said: This plot of land shall 
be as your sustenance, and she remained silent and did 
not object, she is entitled to only the produce of that plot 
of land, in accordance with the opinion of Rabbi Yohanan 
(Rambam Sefer Nashim, Hilkhot Ishut 18:18; Shulhan Arukh, 
Even HaEzer 93:16). 
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Four hundred dinars of this wine you should give to my daughter, 
and the wine subsequently appreciated in value, so that some 
money remained. Rav Yosef said: The gain goes to the male 
orphans, i.e., they are entitled to the leftover sum. 


The Gemara relates: The relatives of Rabbi Yohanan had a wife 
of their father who would diminish his resources by spending 
wastefully on her sustenance. They came before Rabbi Yohanan 
to ask his advice. He said to them: Go and say to your father that 
he should set aside a certain portion of land for her sustenance. 
If she agrees to accept this land for her sustenance she has thereby 
relinquished her claim to the rest of the estate. 


After their father died, they came before Reish Lakish" for his 
ruling, and he said to them: All the more so, he has increased 
the sources of sustenance available to her. In other words, they 
are still obligated to support her from their father’s estate according 
to the lifestyle she is accustomed to living, and if they do not, she 
may use the field to supplement what they give her. They said to 
him: But Rabbi Yohanan did not say so. He said to them: Go 
and give her all she requires, and if not, I will remove for you 
Rabbi Yohanan from your ears," i.e., I will treat you so harshly 
that you will forget Rabbi Yohanan’s ruling. They approached 
Rabbi Yohanan to complain, but he said to them: What can I 
do? I cannot impose my opinion, as a man equal to me disagrees 
with me. 


Rabbi Abbahu said: This matter was explained to me personally 
by Rabbi Yohanan. All depends on the husband’s description of 
the land. If he said that he is giving her land for her sustenance, 
he has thereby increased the sources of sustenance available to 
her. He will continue to provide her sustenance, but if that amount 
is insufficient he has also set aside an area of land specifically for 
that purpose. However, if he said to her that he is designating 
the land as her sustenance, he has thereby fixed this plot of land 
as the only source of sustenance available to her, and she can take 
no more.” 
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With regard to a father’s rights over his daughter, the general principle established 
by the Sages is that money earned by a daughter in her youth belongs to her father. 
Until she is a grown woman, a father receives the money of his daughter’s betrothal, 
fines that are paid to her, and any other payment to which she is entitled. Further- 
more, her earnings and any articles she finds go to him. However, he may not make 
use of her personal property, e.g., those items she inherited or received from others. 
In addition, a father has the right to betroth his minor daughter to the man of his 
choice, to accept her bill of divorce on her behalf, and to nullify her vows. Most of 
these rights are personal, and therefore the father cannot bequeath them to his sons. 
Consequently, his heirs can claim only those payments that were already owed before 
the father passed away. 


These rights of a father are in effect until his daughter becomes a grown woman or 
marries. Once she has married she has left her father’s authority entirely and does 
not return even if her marriage was annulled. From the perspective of halakha she is 
considered an orphan even though her father is alive. 


With regard to a defamer, the verses are fulfilled in accordance with the halakhic 
midrash, not their literal meaning. In short, the case of the defamer is as follows: A 
man married a young woman, i.e., neither a minor nora grown woman, who is not 
a convert, and he engaged in regular sexual intercourse with her. Subsequently, he 
claimed in court that she was not a virgin, and he brings witnesses that she commit- 
ted adultery when she was betrothed to him. If the testimony of these witnesses is 
accepted, she is stoned at the door of her father’s house. Even if she does not have a 
father, or if her father does not have a house, she is executed regardless. If the father 
brings witnesses who testify that the first pair were false, conspiring witnesses, the 
guilty witnesses themselves are stoned, in accordance with the halakha of false, 
conspiring witnesses, while the husband is flogged and must pay the father of the 
young woman one hundred shekels of silver. Furthermore, he must retain her as his 
wife and may not divorce her unless she wants to leave him. 


The rights of a husband are basically similar to those of a father, as he may nullify his 
wife's vows, collects her earnings and the articles she finds, and shares the payments 
for damages that she receives. Unlike a father, a husband is also entitled to the revenue 
generated by his wife’s property, although the wife retains ownership of the property 
itself. Several obligations are imposed on a husband, corresponding to these rights. 
By Torah law, he must provide his wife with food, clothing, and fulfill his conjugal 
duties. In addition, he is obligated by rabbinic law to pay her medical expenses, to 
redeem her from captivity, and to pay for her burial. There are also several stipulations 
of the marriage contract that apply after his death. His widow may continue living 
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in his house while receiving her sustenance from his estate, her daughters are also 
sustained from his property until their marriage or maturity, and her sons inherit their 
mother’s marriage contract in addition to their share of his inheritance. These last 
two stipulations are known as the marriage document concerning female children 
and the marriage document concerning male children. 


In connection to the marriage document concerning female children, the Gemara 
discussed the obligation of a father to feed his children during his lifetime. While 
they are very little, up to the age of six, a father is obligated to provide them with 
sustenance. Beyond this age, the court will pressure him to feed them until their 
maturity. If he is wealthy and can afford to do so, he will even be compelled to pay 
for the sustenance of his children. 
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This chapter is a continuation of the topics discussed in the previous chapter: The 
halakhot of the marriage contract payment and the stipulations within the contract. 


One issue to be determined is the value of the marriage contract payment, both the 
minimum amount to which the husband must commit and the question of whether 
this minimum amount is an absolute requirement or can be waived. There is also a 
discussion concerning an additional sum that the husband may wish to add to his 
wife’s marriage contract and the manner of collecting this additional sum. 


Another question that relates to the marriage contract itself is the date at which 
the stipulations in the marriage contract, particularly the husband’s obligation to 
sustain the wife, take effect. There are three possible points at which this could take 
place: At the betrothal, at the appointed time designated for the wedding, or when 
the couple is actually married. In addition to the question of the husband’s financial 
responsibility, there is a non-monetary aspect to this question as well: An Israelite 
woman married to a priest is entitled to eat teruma, and therefore there is a need to 
clarify when this right begins. 


Among the stipulations in the marriage contract is the wife’s obligation to perform 
various tasks for her husband’s benefit. This obligation requires definition, in terms of 
both the nature and the quantity of these tasks. There is also the question of whether 
this is an absolute obligation for the wife, or whether it is possible to modify it under 
certain circumstances. This question also has a non-monetary aspect to it: Do the 
husband or the wife have the power to consecrate the wife’s earnings or to prohibit 
them by means of a vow? 


Another fundamental aspect of marriage is the obligation to engage in conjugal 
relations. Discussing this obligation raises a number of issues, such as the frequency 
of the set intervals at which the husband is obligated to engage in relations with his 
wife and the question of how to treat a man or a woman who refuses to fulfill this 
obligation to his or her spouse. 


There is also a need to set a minimum amount to define the husband's obligation to 
provide his wife with food and clothing. This is particularly necessary during periods 
when the husband and wife are not together and the husband appoints a third party 
to provide these necessities for his wife. 


The primary topics of this chapter clarify the fundamental and practical aspects of 
these questions. 
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MI S HN A Although they said as a principle that a 


virgin collects two hundred dinars as 
payment for her marriage contract and that a widow collects 
one hundred dinars, if the husband wishes to add" even an 
additional ten thousand dinars, he may add it. If she is then 
widowed or divorced, whether from betrothal or whether 
from marriage,’ she collects the entire amount, including the 
additional sum. Rabbi Elazar ben Azarya says: If she is widowed 
or divorced from marriage, she collects the total amount,” but 
if she is widowed or divorced from betrothal, a virgin collects 
two hundred dinars and a widow one hundred dinars. This is 
because he wrote the additional amount for her in the marriage 
contract only in order to marry her. 


Rabbi Yehuda says a related halakha with regard to the marriage 

contract: If he wishes, he may write for a virgin a document 

for two hundred dinars as is fitting for her, and she may then 
write a receipt stating: I received one hundred dinars from you. 
Even though she has not actually received the money, the receipt 
serves as a means for her to waive half of the amount due to her 
for her marriage contract. According to Rabbi Yehuda, the finan- 
cial commitment in the marriage contract is a right due to the 

wife, which she may waive if she chooses to do so. And similarly, 
for a widow he may write one hundred dinars in the contract 
and she may write a receipt stating: I received from you fifty 
dinars. However, Rabbi Meir says: It is prohibited to do this, as 

anyone who reduces" the amount of the marriage contract to 

less than than two hundred dinars for a virgin or one hundred 

dinars for a widow," this marital relationship amounts to licen- 
tious sexual relations because it is as if he did not write any 
marriage contract at all. 


HALAKHA 


BACKGROUND 
Betrothal and marriage — pitna porvx: A Jewish 
wedding is divided into two distinct parts. Betrothal is 


the first stage of the 
ated by betrothal req 


marriage process. The bond cre- 
uires that a woman be divorced 


before she may remarry another man. Starting when a 
woman is betrothed, sexual relations with another man 
are considered adulterous and are punishable by death. 


However, a betrothed 
as husband and wife, 
obligations do not yet 

Marriage takes efi 
ceremony, when the 


couple may not yet live together 
and most of the couple's mutual 
apply. 

ect by means of the wedding 
bride and groom come together 


under the bridal canopy, symbolizing their union. This 


immediately confers 
bilities associated wit 


the privileges and the responsi- 
marriage upon the newlywed 


couple. If one spouse dies after marriage, all the halakhot 
of mourning that apply for a close blood relative must 


also be observed by 


he surviving spouse. If the wife 


of a priest dies, he is obligated to make himself ritually 


impure to bury her. In 
and obligations applyi 


addition, all the monetary rights 
ng to married couples take effect. 


Nowadays, betrothal and marriage are both performed 


in a single ceremony, 


but in talmudic times there was 


usually a yearlong gap between the two. 


If he wishes to add — piny m¥7 ON: If the husband wishes to 
add to his wife's marriage contract beyond the set amount speci- 
fied by the Sages, he may add as much as he wants. The Rema 
writes that one can derive from the language of the Gemara that 
there is no need to write the main sum of the marriage contract 
separately from the additional sum; they may be written as a 
single sum (Ran, based on Ramban; Rashba). However, some 
say that the main sum must be written according to the local 
custom, and consequently the additional sum should be written 
separately. This is the practice nowadays (Rambam Sefer Nashim, 
Hilkhot Ishut 10:7; Shulhan Arukh, Even HaEzer 66:7). 


From marriage, she collects the total amount — 7353 pwan pa 
4on ny: In the case of one who betroths a woman and writes 
her a marriage contract, if he dies or divorces her, she receives 
the main sum of the marriage contract from property that is not 
liened to anyone else, but she does not receive the additional 


Anyone who reduces — nnis bs: Rabbi Meir holds that if the 
husband wrote a marriage contract for less than the minimum 
amount, this stipulation is entirely void and he is obligated to 
pay her the full amount, as if he had said nothing. However, 
the specific formulation of Rabbi Meir’s statement emphasizes 
that despite this fact, intercourse between the couple after the 


NOTES 


sum. This ruling is in accordance with the opinion of Rabbi Elazar 
ben Azarya and the conclusion of the Gemara; see 56a (Rambam 
Sefer Nashim, Hilkhot Ishut 10:11; Shulhan Arukh, Even HaEzer 55:6). 


Anyone who reduces the amount of his marriage contract to 
lower than two hundred dinars for a virgin or one hundred 
dinars for a widow — man mabey onan nanay nist bs: 
If someone writes less than the minimum amount set by the 
Sages in his marriage contract, the sexual relations he has with 
his wife are considered licentious. This applies whether he wrote 
a marriage contract with the proper amount and then she wrote 
a receipt stating that she received part of it although she did not, 
or whether at the time of the betrothal he included a clause that 
she would receive less than the required main sum, although this 
clause is void and she receives the complete amount. This ruling 
follows the opinion of Rabbi Meir (Rambam Sefer Nashim, Hilkhot 
Ishut 12:8; Shulhan Arukh, Even HaEzer 66:9). 


stipulation has been made is tantamount to licentious sexual 
relations. This is because the woman does not rely on the fact that 
the stipulation is invalid, but actually believes that the value of her 
marriage contract is less than the required amount. Consequently, 
the husband must write her a new marriage contract before they 
can resume marital relations (Meiri). 
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G E M A The mishna states that if he wishes to add 

to the obligation in the marriage contract, 
he may do so. The Gemara asks: Isn’t it obvious that if he wishes 
to add he may do so? The Gemara explains: Lest you say that the 
Sages instituted a fixed ceiling on the amount one may designate 
in the marriage contract, in order not to embarrass one who does 
not have sufficient funds, the mishna therefore teaches us that 
the Sages were not specific about this. If he wishes to add to the 
amount, he may do so. 


§ The mishna states that if he wishes to add even ten thousand 
dinars to the marriage contract, he may do so. The Gemara com- 
ments: It does not teach: He wishes to write for her, rather: He 
wishes to add. This language indicates that the additional sum he 
wrote is added to the marriage contract itself, as opposed to being 
an independent obligation. This supports the opinion of Rabbi 
Aivu, who said what Rabbi Yannai said, as Rabbi Aivu said that 
Rabbi Yannai said: The stipulation in the marriage contract as 
well as additional amounts he chooses to add to the contract are 
comparable to the marriage contract itself." 


This principle produces a practical difference with regard to many 
issues. It is relevant to one who sells her marriage contract, indi- 
cating that such a sale includes the additional sum of the marriage 
contract; and to one who waives" her marriage contract to her 
husband or his heirs, teaching that the additional sum is included 
in this relinquishing of rights to payment of the contract; and to 
a rebellious woman," from whom the court deducts a specific 
amount from her marriage contract each week until there is 
nothing left. These deductions come from the additional sum 
as well. 


And this principle also results in a practical difference to one who 
vitiates" her marriage contract, as one who states that she received 
part of the payment for her marriage contract does not receive 
the remainder without taking an oath, and the additional sum is 
included in this halakha; to one who demands" payment for her 
marriage contract, as the Sages ruled that from the time she begins 
to demand the payment she waives her right to further sustenance, 
and this applies with regard to one who demands the additional 
sum as well; and to one who violates the precepts" of halakha 
or of Jewish custom, who may be divorced without receiving 
payment for her marriage contract, including the additional sum. 


HALAKHA 


The stipulation in the marriage contract as well as additional 

amounts are comparable to the marriage contract itself - 
WIDNA RIN: In most aspects, the main and additional 

sums of the marriage contract follow the same principles. How- 
ever, there is a distinction between the two with regard to some 

details (Rambam Sefer Nashim, Hilkhot Ishut 10:7, 18:28; Shulhan 

Arukh, Even HaEzer 66:7). 


One who sells and one who waives — nbnin Din: One 
who sells or relinquishes her marriage contract without any 
specifications also sells or relinquishes the additional sum 
(Rambam Sefer Nashim, Hilkhot Ishut 18:28; Shulhan Arukh, Even 
HaEzer 93:10). 


A rebellious woman - nin: The rebellious woman who loses 
her marriage contract loses both the main and additional sums 
(Rambam Sefer Nashim, Hilkhot Ishut 14:8-9; Shulhan Arukh, Even 
HaEzer 77:2). 


One who vitiates — maxis: A woman who states that she received 
a portion of the payment for her marriage contract must take an 
oath in order to receive the remainder, whether her admission was 
in regard to the main or additional sums (Rambam Sefer Nashim, 
Hilkhot Ishut 16:14; Shulhan Arukh, Even HaEzer 96:7). 


One who demands - nyain: A widow who demands payment 
for her marriage contract in court without specifying which sum 
she wants loses her right to sustenance. Tosafot conclude that if 
she demands only the main sum or only the additional sum of the 
marriage contract, and all the more so if she demands only the 
dowry, she does not lose her right to sustenance (Rambam Sefer 
Nashim, Hilkhot Ishut 18:1; Shulhan Arukh, Even HaEzer 93:11-12). 


One who violates the precepts — niy myaiy: One who violates 
the precepts of halakha or Jewish custom does not receive the 
main or the additional sums of her marriage contract (Rambam 
Sefer Nashim, Hilkhot Ishut 24:16; Shulhan Arukh, Even HaEzer 115:5). 
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It is also relevant to an increase in value,” as she does not collect 
the main or additional sums from the increased value of the prop- 
erty in a case where the husband’s estate was not sufficient at the 
time of his death to pay the entire cost of her marriage contract 
but the heirs later increased the value of the property; to an oath," 
because if the wife is required to take an oath in order to receive 
her marriage contract, the additional sum is also included in that 
oath; and to the Sabbatical Year,” as the marriage contract is not 
annulled with other debts in the Sabbatical Year, and this includes 
the additional sum as well. 


And with regard to one who writes a document transferring all of 
his property to his sons" and leaves his wife a specific plot of 
land for her marriage contract, this teaches that she receives both 
the main and the additional sums of her contract only from that 
land. The aforementioned halakha also teaches that she collects 
the payment only from land," and specifically from land of 
inferior quality;*" and that a widow loses her ability to collect 
the main and additional sums as long as she is in her father’s 
home" for more than twenty-five years after her husband’s death; 
and the principle also applies to the stipulation in the marriage 
contract that the male offspring inherit their mother’s dowry" 
when her husband passes away in addition to the inheritance they 
receive together with their other brothers. These halakhot apply 


equally to the additional sum of the marriage contract. 


To an increase in value - naw: The wife does not receive pay- 
ment for the main sum or the additional sum of her marriage 
contract from the increase in value of her husband's property 
after his death. There are, however, different opinions with 
regard to a situation where she is the one who caused the 
property to increase in value (Rambam Sefer Nashim, Hilkhot 
Ishut 16:5; Shulhan Arukh, Even HaEzer 95:7, 100:2). 


To an oath - maw): The woman does not collect the main 
or additional sums of her marriage contract until after she has 
sworn to the heirs that her husband did not leave her any other 
property and that she did not sell or relinquish the contract 
(Rambam Sefer Nashim, Hilkhot Ishut 16:4; Shulhan Arukh, Even 
HaEzer 96:1). 


And to the Sabbatical Year — mya: A widow in possession 
of her marriage contract is always entitled to collect payment. 
The obligation of the husband's heirs to pay is not canceled by 
the Sabbatical Year, unless she already received a portion of it or 
solicited payment and converted it into a straightforward loan 
(Rambam Sefer Zera'im, Hilkhot Shemitta VeYovel 9:13; Shulhan 
Arukh, Even HaEzer 101:1). 


To one who writes a document transferring all of his prop- 
erty to his sons — wa vpn ania: In the case of one who 
wrote a document transferring all of his property to his sons 
or daughters, and set aside a specific plot of land to give his 
wife as payment for her marriage contract, if she was aware of 
this and did not challenge it, she collects her payment from 
that piece of land and loses her rights to the remainder of 
her marriage contract, both the main and additional sums 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 6:9; Shulhan 
Arukh, Even HaEzer 106:1). 


Collects the payment only from land - ypyp7 pa niab: Origi- 
nally, the main and additional sums of the marriage contract 
were paid only in land. However, the geonim ordained that a 
woman can take her marriage contract from movable prop- 
erty as well, and this ordinance spread throughout the Jewish 


HALAKHA 


people (Rambam Sefer Nashim, Hilkhot Ishut 16:7—10; Shulhan 
Arukh, Even HaEzer 1001). 


From land of inferior quality - maa» pa: Originally, the main 
and additional sums of the marriage contract were taken from 
land of the lowest quality in the husband's possession. How- 
ever, nowadays the accepted custom is to write in the marriage 
contract: The best and choicest property. The wife thereby col- 
lects her marriage contract from the land of the highest quality 
(Rambam Sefer Nashim, Hilkhot Ishut 16:3; Shulhan Arukh, Even 
HaEzer 100:2; see Tur, Hoshen Mishpat 108). 


As long as she is in her father’s home - maa XW pr bs 
max: In a case where a widow is not in possession of her mar- 
riage document and is living in her father's home, if she does 
not demand payment within twenty-five years, she cannot 
collect anything later, as she has presumably relinquished her 
claim to the marriage contract. This applies equally to the main 
and additional sums of the marriage contract, as discussed in 
the Gemara (Rambam Sefer Nashim, Hilkhot Ishut 16:23, and 
Maggid Mishne and Kesef Mishne there; Shulhan Arukh, Even 
HaEzer101:1). 


To the stipulation in the marriage contract that the male 
offspring inherit their mother’s dowry — p137 pa nang: 
One of the conditions of the marriage contract is that if the wife 
dies before the husband, then when the husband dies, their 
male children inherit her dowry and the property set aside for 
their mother’s marriage contract, in addition to their portions 
of the remainder of their father’s estate, divided together with 
their brothers from other wives. The Shulhan Arukh writes that 
there are some who include the additional sum of the marriage 
contract in this. The Beit Shmuel, Helkat Mehokek, and the Vilna 
Gaon all express bewilderment at the wording of the Shu/han 
Arukh, as it implies that there are some who disagree with this 
ruling. In fact, even the Rambam, who did not explicitly men- 
tion the additional sum in this context, seems to agree with 
this ruling, in accordance with the Gemara here (Rambam Sefer 
Nashim, Hilkhot Ishut 19:1; Shulhan Arukh, Even HaEzer 11:1). 


BACKGROUND 


Sabbatical Year — my»aw: This is the last year of the seven- 
year Sabbatical cycle. The first such cycle began after the 
conquest of Canaan by Joshua. The Sabbatical Year is also 
known as Shemitta, which literally means abandonment or 
release. The halakhot of the Sabbatical Year are based on 
Torah law (see Leviticus 25:1-7 and Deuteronomy 15:1-6), 
but most authorities maintain that the conditions for the 
applicability of the Torah mitzva are currently not in effect, 
and consequently its present-day observance is based on 
rabbinic decree. 

The particular regulations that apply to this year fall into 
two main categories of halakhot: Those pertaining to the 
imperative that all agricultural land lie fallow, and those per- 
taining to the cancellation of debts due to loans, as on the 
last day of the Sabbatical Year all outstanding debts that Jews 
owe to each other as a result of loans are canceled. This hala- 
kha does not apply to debts whose payment is not yet due 
on this day, nor does it apply when collection proceedings 
have already been initiated in court. 


Land of inferior quality — m12: When one pays a debt with 
land rather than with money, differences among gradations 
of land quality must be taken into consideration. Although 
the monetary value of the land one receives will be equal 
whether the debt is paid with a larger portion of inferior- 
quality land, a smaller quantity of better-quality land, there 
is nevertheless an established principle that people prefer to 
receive smaller quantities of high-quality land, as this requires 
less maintenance. The Torah says explicitly that injured par- 
ties receive their damages from highest quality land: “Of the 
best of his own field, and of the best of his own vineyard, 
shall he make restitution” (Exodus 22:4). In principle, credi- 
tors receive their payment from inferior quality land, but the 
Sages decreed that a creditor collects from medium-quality 
land, so as to maintain the incentive to lend money. 


NOTES = — 
And as long as she is in her father’s home - xm pat boy 
Max maa: This phrase hints to the distinction between a 
widow who remains in her late husband's home and one 
who returns to her father's home. This distinction is the sub- 
ject of a debate among the tanna’‘im (see 104a). According 
to Rabbi Meir, if she returns to her father’s home she can 
collect payment of the marriage contract whenever she 
wishes, but if she remains in her husband's home she can 
collect it for up to only twenty-five years. According to the 
Rabbis, it is reversed: In her father’s home, she can collect for 
up to twenty-five years and in her husband's home she can 
collect forever. 
ost of the commentaries explain the statement here in 
accordance with the opinion of the Rabbis: If she returns to 
her father’s home, just as she loses the ability to collect the 
main sum of the marriage contract after twenty-five years, 
she also loses the additional sum. However, some explain the 
statement according to the opinion of Rabbi Meir, meaning 
that as long as she is in her father's home she can collect her 
marriage contract, and that this includes the additional sum 
(Rivan; see Shita Mekubbetzet). 
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PERSONALITIES 


The Sages of Pumbedita - xmas: In tractate 
Sanhedrin (17b), a number of Sages from Pumbedita 
are identified by name in order to distinguish 
between the judges of Pumbedita, the sharp-witted 
scholars of Pumbedita, and the Elders of Pumbedita. 
The passage here does not clarify to which group it is 
referring. It appears that this dispute dates to a later 
period, as Mata Mehasya did not become an impor- 
ant center of Torah study until the generation of 
Rav Ashi, near the end of the period of the amora’im. 
From this period onward, there were in fact two great 
academies: The academy of Pumbedita and the acad- 
emy of Sura, which is identified with Mata Mehasya. 
These academies differed on many matters. 


HALAKHA 

It is not seized from liened property that has been 
sold = aywan KW xb: Sons who inherit the prop- 
erty set aside for their mother’s marriage contract, 
based on the stipulation in the marriage contract 
concerning male children (see previous note), may 
not collect from liened property, but only from 
unclaimed property, as with any other inheritance 
(Rambam Sefer Nashim, Hilkhot Ishut 19:9; Shulhan 
Arukh, Even HaEzer 11113). 


If he set aside land for her - xy% ay tm: If one 
set aside land for his wife from which she will collect 
her marriage contract, whether he marked the land 
off on all of its borders or only on one side, she may 
take the land without an oath, in accordance with 
the opinion of the Sages of Pumbedita (Rambam 
Sefer Nashim, Hilkhot Ishut 19:9; Shulhan Arukh, Even 
HaEzer 111:13). 
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§ It was stated that there was a debate among the Sages with 
regard to the stipulation in the marriage contract that the male 
offspring inherit the sum stipulated in their mother’s marriage 
contract. The Sages of Pumbedita’ say: It is not seized from 
liened property that has been sold" by the father. This is because 
we learned in a mishna (52b) that the text of the stipulation is: 
They will inherit the money set aside for their mother’s marriage 
contract. From this phrase it is clear that the stipulation follows 
the halakhot of inheritance, and therefore their inheritance can be 
taken only from property in the father’s possession at the time of 
his death, but not from property that he had sold. 


The residents of Mata Mehasya say: It is seized from liened 
property that has been sold. Their tradition is that the mishna 
states that the text of the stipulation is: They will take the money 
set aside for their mother’s marriage contract. It is as if the husband 
transferred this property to the sons, and as their acquisition pre- 
cedes those of the other buyers, they may seize the sold property 
from the buyers. The Gemara concludes that the halakha is that 
it is not seized from liened property that has been sold, as the 
mishna states: They will inherit. 


There is another dispute between the Sages of Pumbedita and the 
residents of Mata Mehasya, with regard to one who set aside pay- 
ment for his wife’s marriage contract from movable property, and 
these objects are in their pure, unadulterated state at the time of 
the execution of the marriage contract after the husband's death. 
In this case, all agree that the widow may take them without an 
oath that confirms that her husband did not leave her any other 
money for the payment of her marriage contract, as it is clear that 
he set aside these objects for that purpose. 


However, if the movable objects are not in their pure, unadulter- 
ated state," e.g., they were lost, the Sages of Pumbedita say that 
she takes the payment for her marriage contract from other prop- 
erty, as all of the husband’s property is liened to the marriage 
contract without an oath. The residents of Mata Mehasya say 
she takes her payment only with an oath, because of a concern 
that she may have already received other property as payment for 
her marriage contract. And the halakha is that she may take it 
without an oath, in accordance with the opinion of the Sages of 
Pumbedita. 


If he set aside land for her," which he demarcated on all four of 
its borders, she seizes the land without an oath. If he demarcated 
it on only one border,” which is not as clear an indication, the 
Sages of Pumbedita say she takes it without an oath, and the 
residents of Mata Mehasya say she takes it with an oath. And the 
halakha is that she takes it without an oath. 


NOTES 
di 
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Are not in their pure unadulterated state - 1n»»ya manh: Rashi 
and some other commentaries explain this literally. Even if the 
objects set aside for her marriage contract are lost forever, she 
nevertheless collects the payment from other property without 
an oath. Rashi explains that the reason for a potential oath is due 
to concern that during the husband's lifetime, he may have given 
his wife payment for her marriage contract. In the case where the 
husband gave her objects for her marriage contract while he was 
alive, if those objects are still available in their original, unadulter- 
ated state, there is obviously no concern that he had given her 
something else as well. However, if those objects were lost, the 
Sages debated whether there is a concern that he may have reim- 
bursed her with other property, in which case she may be required 
to take an oath. The conclusion is that one may assume he would 
not set aside other objects for her, and therefore she may take the 
payment for her marriage contract without an oath. 

However, many of the early authorities explain the statement 


fferently, in accordance with the opinion of Rav Hai Gaon and 
other geonim, that this is a case in which the first set of objects are 
not available, but there are other objects that are known to have 
been given in place of the original ones. In this case, there is no 
reason to suspect that he set aside something else for her. Some 
note that the language of the Gemara supports this explanation, as 
it does not simply say: They do not exist, but rather: They are not in 
their pure, unadulterated state, which suggests that there are other 
objects meant to replace the original ones (Rid). The Ra'avad and 
the Meiri also discuss whether this applies to an ordinary creditor 
as well. 


On only one border - x11 1m3: If one demarcates the field on 
all sides, it is clear that he set the field aside for his wife's marriage 
contract. However, if he demarcated only one side of the field, it 
is possible that he meant to leave her only the small strip of land 
immediately next to the border (Rivan). 
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ah yam yannian2” o> vax Furthermore, they had a dispute in a case where someone told 
ma bpe py xb- mIn witnesses: Write and sign a deed of gift and give it to the intended 
Kb: HAK NIVTARND 79 VP Kb recipient of the gift. In such a case, if the witnesses acquired it 
from him on behalf of the recipient by performing a formal act 
WDT sona, aboy] yy co Ste Se cae 
of acquisition, they do not need to consult with him again, as there 
senshi A rath PIWNY can be no retraction after a formal acquisition. But if they did not 
va riba yw acquire it from him, the Sages of Pumbedita say they do not need 
to consult with him again, and the residents of Mata Mehasya say 
they must consult with him. And the halakha is that they must 
consult with him again. 


WIVES ND "TW JA awe say § The mishna states that Rabbi Elazar ben Azarya says that a 
359 A954 DK IN qnavay ay woman who collects the payment for her marriage contract after 
‘mln sycr scene t etynscy 9m aba Marriage receives the main and additional sums, while one who 
collects it after betrothal receives only the main sum. It was stated: 
Rav and Rabbi Natan differed with regard to this issue. One said 
the halakha is in accordance with the opinion of Rabbi Elazar 
ben Azarya. And one said the halakha is not in accordance with 
the opinion of Rabbi Elazar ben Azarya. 
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mba VAX NIT [ATT OAH It may be concluded that Rabbi Natan is the one who said that 
mb yaw, may 13 awhy aD the halakha is in accordance with the opinion of Rabbi Elazar ben 
Azarya, as we have heard that Rabbi Natan follows the principle 
of assessing intention. Even if one did not make an explicit state- 
ment, the court assesses what his intention must have been and 
ADDN decides the halakha based on that assessment. It is clear that he 
follows this principle, as Rabbi Natan said that the halakha is 
in accordance with the opinion of Rabbi Shimon Shezuri in the 
case of an ill person in danger." If this person says: Write a bill of 
divorce for my wife, that is understood as: Write it and give it to 
her, as his intention is to absolve her from the requirement of levi- 
rate marriage by means of the bill of divorce. Although he did not 
explicitly state this, Rabbi Natan holds that in such a situation the 
court assesses that this was the husband's intent and follows it. 
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ONT by swyn nana And the halakha is also in accordance with his opinion with regard 
oe "to the teruma of the tithe? from doubtfully tithed produce 
[demai]." Produce purchased from a common, uneducated person 
[am ha‘aretz] is considered demai and by rabbinic law it is regarded 
as uncertain whether the seller separated tithes and teruma of the 
tithe from it. Rabbi Natan rules in accordance with Rabbi Shimon 
Shezuri’s opinion in a case where, after one bought demai and sepa- 
rated teruma of the tithe, this teruma becomes mingled with the 
produce from which it was separated. If all of the produce were 
treated as actual teruma, the only solution would be to sell all of the 
produce to a priest at low cost, as he is the only one who may use it. 
Rabbi Shimon Shezuri, however, rules that in the case of demai, the 
owner may ask the fruit seller if he properly separated the tithes. If 
the seller responds that he did, the owner may rely on that, despite 
the fact that the seller is an am haaretz, as the Sages do not apply 
their decree in a case where it would cause significant financial loss. 


HALAKHA 


And with regard to the teruma of the tithe from doubtfully The Ra’avad explains that in a case where the teruma fell 
tithed produce — »«/7 by wya mans: There are differing into the ordinary produce, even if the teruma constitutes less 
opinions as to the interpretation of this halakha. The Rambam than one percent of the mixture, if an am ha‘aretz reports that 
says that it concerns one who is not generally afforded cred- he had already separated tithes from the produce and in fact 
ibility with regard to tithes. In this case, he was seen to separate did not need to separate the teruma of the tithe, he is deemed 
the teruma of the tithe from doubtfully tithed produce and that credible, as he is presumed to be cautious with a mixture of 
teruma became mixed with other produce. If he says that he — teruma (Rambam Sefer Zera‘im, Hilkhot Ma‘asrot 12:4, and Kesef 
subsequently corrected the problem, he is deemed credible, as | Mishne there; see Radbaz). 

an am ha‘aretz is generally cautious with a mixture of teruma. 


HALAKHA 


Someone told witnesses: Write and sign a deed of gift 
and give it to the intended recipient — 1273 oy Wax 
mb yam) vanm: If one lends money in the presence of wit- 
nesses and performs an act that formalizes the transaction, 
known as an act of acquisition, the witnesses should record 
the transaction in a document and give it to the lender, as 
acquisitions are generally performed in order to be written 
down. However, if one did not perform an act of acquisi- 
tion, the witnesses should not write anything unless the 
borrower requests that they write a document and give 
it to the lender. 

If the borrower requested that the witnesses write it 
down and deliver the document to the lender, they must 
return and consult with the borrower before actually giving 
the document to the lender (Rambam). However, other 
authorities dispute this ruling and say that it is not neces- 
sary to consult with him again. The Shakh states that the 
opinion of most authorities (Rashi; Ra‘avad; Sefer Halttur; 
Ran; Mishne LaMelekh) is that the requirement to consult 
applies only when giving a gift of land or something simi- 
lar (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 11:1; 
Shulhan Arukh, Hoshen Mishpat 39:2-3). 


Person in danger — j1b124: Usually, if one says: Write a bill 
of divorce for my wife, the bill of divorce is not delivered to 
the wife until he explicitly says to do so. However, the hala- 
kha is different if the husband is departing to travel with a 
convoy or to sail at sea, or if he is being taken prisoner and 
led out in chains, or if he has suddenly became severely ill. 
In all of these cases, if he merely says: Write a bill of divorce 
for my wife, the bill of divorce is written and delivered to his 
wife immediately, in accordance with the opinion of Rabbi 
Shimon Shezuri (Rambam Sefer Nashim, Hilkhot Geirushin 
2:12; Shulhan Arukh, Even HaEzer 141:16). 


BACKGROUND 

The teruma of the tithe — ‘wy nana: The Levites are 
commanded to separate one- -tenth of the tithe given to 
them and transfer it to the priests. The Torah calls this “a 
tithe from the tithe,” and the Sages refer to it as the teruma 
of the tithe (see Numbers 18:26-32). All the halakhot that 
apply to teruma also apply to teruma of the tithe. Even 
nowadays, teruma of the tithe must be separated from 
produce grown by a Jew in Eretz Yisrael. However, since 
all Jews today are in a perpetual state of ritual impurity, it 
cannot be used. 
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Having established that Rabbi Natan follows the principle of assess- 
ment, the Gemara asks: And does Rav not follow this principle of 
assessing intention? But it was stated that Rav and Shmuel dis- 
agreed about a specific case with regard to the gift of a person on 
his deathbed," in which it was also written that the gift was given 
with an act of acquisition.” There is a rabbinic ordinance that one 
on his deathbed can effect the transfer of property without the 
ordinarily required act of acquisition, but in this case such an act 
was performed anyway. In the school of Rav, they say in the name 
of Rav: He had him ride on two horses," meaning that he gave 
him a gift with a document strengthened in two different ways. And 
Shmuel said: I do not know what to decide about it. 


The Gemara explains the two opinions: In the school of Rav, they 
say in the name of Rav: He had him ride on two horses, meaning 
that he performed the transfer in a manner that took advantage of 
two separate halakhot to strengthen its validity. In one aspect, it is 
similar to the gift of a healthy person, and in a different way it is 
similar to the gift of a person on his deathbed. Both of these 
aspects act to strengthen the transfer. 


On the one hand, it is similar to the gift of a healthy person in that 
if he arose from the bed and recovered he cannot retract it, since 
he performed a proper act of acquisition. On the other hand, it is 
like the gift of a person on his deathbed in that ifhe said: My loan, 
i.e., money owed to me, is transferred to so-and-so" as a gift, his 
loan is in fact transferred to so-and-so. Although ordinarily owner- 
ship of a debt cannot be transferred without a formal transference 
of the promissory note, the verbal statement is sufficient to effect 
the transfer since this is a gift of a person on his deathbed. 


And Shmuel said: I do not know what to decide about it. Perhaps 
his performance of an act of acquisition indicates that he resolved 
to transfer it to him only with a bill of sale. And since his intention 
is that the sale not take effect until he also gives a bill of sale, the 
transfer does not take effect, as a bill of sale is not effective after the 
death of the owner. 


HALAKHA 


The gift of a person on his deathbed in which it was also 
written that the gift was given with an act of acquisition - 
Pap Aa anaw yw Iw Nana: If one on his deathbed gives a 
gift and an act of acquisition is also written in the document, 
whether the gift involves a portion of his property or all of it, 
there is a concern that the owner may have meant to give 
this gift through a document using the ordinary procedures. 
The gift is therefore annulled, because a deed of transfer of 


The gift of a person on his deathbed — yrva 23W mama: The 
Sages established special enactments with regard to gifts given 
by one on his deathbed. One unique aspect of these gifts is 
that the Sages exempted them from acts of acquisition, which 
are ordinarily required. This is because certain items cannot 
be transferred immediately, and the inability to do so may 
distress the ill person and cause his condition to worsen. The 
Sages also established that these special provisions apply only 
in situations where the ill person gave away all of his property. 
In that case, all of the gifts are annulled if he becomes healed, 
as it is apparent that he made these transfers only because he 
believed he was about to die. 


Horses [rikhshei] — %37: The Hebrew word rekhesh appears in 
the Bible (I Kings 5:8) and seems to indicate an animal used for 
riding, such as a horse or mule. 


NOTES 


property is not written after the death of the owner. This ruling 
is in accordance with the opinion of Shmuel, whose opinion 
is authoritative in monetary matters. However, if the owner 
explicitly stated that the act of acquisition was performed only 
in order to give additional force to the transfer, or if this was 
apparent from his language, the gift is not annulled (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 8:10; Shulhan Arukh, 
Hoshen Mishpat 250:17—-19). 


If he said: My loan is transferred to so-and-so — Wax OX 
niba mtr: According to Rashi, the novel element in this 
statement is that he is able to transfer the ownership of money. 
Money generally cannot be acquired with an exchange trans- 
action, and therefore the act of acquisition is irrelevant with 
regard to the loan. But in this case, since it is a gift of one on 
his deathbed, the transaction is effective. However, Josafot and 
some other early commentaries challenge this explanation. 
They suggest instead that the novel element is the ability to 
transfer a loan. Since a loan is not something concrete, under 
normal circumstances, it cannot be transferred to another 
using ordinary acts of acquisition. 

According to Rabbeinu Hananel, this passage is referring 
to the transference of a promissory note. Although the typical 
method of transferring a debt is by writing a new document 
and giving it to the purchaser, in the case of a gift of one on 
his deathbed, the original document itself can be transferred. 
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In any case, it has been established that Rav also follows the 
principle of assessing one’s intention, which calls into question 
the conclusion that Rabbi Natan is the one who said that the 
halakha is in accordance with the opinion of Rabbi Elazar ben 
Azarya. Rather, the Gemara concludes: Both Rav and Rabbi Natan 
follow the principle of assessing intention," and the debate can be 
explained in a different way. 


According to the one who says the halakha is in accordance with 
the opinion of Rabbi Elazar ben Azarya, this works out well. 
According to the one who says the halakha is not in accordance 
with the opinion of Rabbi Elazar ben Azarya, here too, this is an 
assessment of his intention. Why did he give her the additional 
sum of the marriage contract? It was due to a sense of intimacy 
between them, as they were betrothed and were planning to get 
married. Since he did demonstrate a sense of intimacy with her, 
the assessment is that he intended to give her the additional sum. 


Rav Hanina,’ who was known for teaching biblical verses, sat 
before Rabbi Yannai and said: The halakha is in accordance 
with the opinion of Rabbi Elazar ben Azarya. Rabbi Yannai said 
to him: Go out and read your verses outside. Your area of exper- 
tise is biblical verses, not halakha. What you said is incorrect and 
should not be said in the study hall, as the halakha is actually not 
in accordance with the opinion of Rabbi Elazar ben Azarya. 


Rav Yitzhak bar Avdimi said in the name of our teacher, Rabbi 
Yehuda HaNasi: The halakha is in accordance with the opinion 
of Rabbi Elazar ben Azarya. Rav Nahman said that Shmuel said: 
The halakha is in accordance with the opinion of Rabbi Elazar 
ben Azarya. 


And Rav Nahman also said his own statement: The halakha is 
not in accordance with the opinion of Rabbi Elazar ben Azarya. 
And the Sages of Neharde’a say in the name of Rav Nahman: 
The halakha is in accordance with the opinion of Rabbi Elazar 
ben Azarya. The Gemara comments: And although Rav Nahman 
cursed them and said: Any judge who rules in accordance with 
the opinion of Rabbi Elazar ben Azarya, such and such unspeci- 
fied misfortune will happen to him, even so the halakha is in 
accordance with the opinion of Rabbi Elazar ben Azarya. Since 
the Gemara presented a number of different opinions, it concludes: 
And the practical halakha is in accordance with the opinion of 
Rabbi Elazar ben Azarya." 


§ Since the practical halakha is that a woman who was divorced or 
widowed after betrothal receives the main sum of her marriage 
contract but not the additional sum, Ravin asks: What is the 
halakha with regard to a woman who entered the wedding canopy 
and is then widowed or divorced without having had sexual inter- 
course? Does the affection manifest in the wedding effect the 
marriage, and therefore she receives the additional sum as a mar- 
ried woman? Or, is it the affection manifest in the intercourse that 
effects the marriage, and consequently this woman is no different 
than a betrothed woman for the purpose of this halakha? 


Rav Hanina — san 27: The Rav Hanina referred to here is the 


one generally known as Rav Hanina the 
a second-generation amora in Eretz Yis 
Rabbi Hanina bar Hama, known as Rabbi 


PERSONALITIES 
of Rabbi Yannai. It appears that he taught Bible to children and 
also read from the Torah in the synagogue. For this reason, he 
was sometimes rebuked with the expression: Go out and read 
your verses outside. 


Bible expert. He was 
rael and a disciple of 
Hanina the Great, and 


HALAKHA 


Follow the principle of assessing intention - 1na one 
KIVI: The court always assesses the intention of one who 
gives a gift, and if the circumstances indicate what he was 
thinking, the halakha follows this assessment, even if he 
did not explicitly state his intention (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 6:1; Shulhan Arukh, Hoshen Mishpat 
246:1). 


The practical halakha is in accordance with the opinion of 
Rabbi Elazar ben Azarya — ty 2 why ays TYY TYN: 
In the case of one who betrothed a woman and wrote main 
and additional sums in her marriage contract, if he divorces 
her or he dies without marrying her, she receives only 
the main sum but not the additional sum (Rambam Sefer 
Nashim, Hilkhot Ishut 10:11; Shulhan Arukh, Even HaEzer 55:6). 
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Come and hear that Rav Yosef taught the following baraita: He 
wrote the additional sum in the marriage contract for her only 
on account of the affection characteristic of the first night of the 
marriage. The Gemara asks: Granted, if you say that the affection 
manifest in the wedding effects the marriage, this is why it says 
the affection characteristic of the first night, as the wedding 
ceremony is performed on the first night only. But if you say that 
the affection manifest in the intercourse effects the marriage, is 
there intercourse only on the first night and then from this 
point forward there is none? Consequently, the baraita implies 
that the affection manifest in the wedding effects the marriage, 
and from that point on she is entitled to the additional sum of the 
marriage contract. 


The Gemara rejects this proof: But rather, what is the advantage 
of interpreting the expression: Affection characteristic of the first 
night, as a reference to the wedding? Is there a wedding only 
at night and not during the day? The Gemara responds: And 
according to your reasoning, is there intercourse only at night 
and not during the day? Didn't Rava say that although the Sages 
generally prohibited engaging in intercourse during the day, if 
it was in a dark house" it is permitted?" The Gemara rejects 
this question: This is not difficult. By employing this phrase, it 
teaches us the ordinary mode of behavior, i.e., that intercourse 
generally takes place at night. 


Rather, the opinion that the expression is a reference to the 
wedding is difficult, as a wedding does not have to take place at 
night. The Gemara responds: The wedding reference is also not 
difficult, since a reference to a wedding without specification 
means a wedding that takes place in order to lead directly to 
intercourse. By using this phrase, it similarly teaches us the 
ordinary mode of behavior, i.e., that intercourse generally takes 
place at night. Consequently, this baraita cannot be used as a 
proof for either possibility. 


Rav Ashi asks a question similar to Ravin’s: If the bride entered 
the wedding canopy and began menstruating, and the husband 
then died without ever engaging in intercourse with his wife, 
what is the halakha with regard to the additional sum of the 
marriage contract? If you say that the affection manifest in the 
wedding effects the marriage," does this refer specifically to 
a wedding in which the couple is fit to engage in intercourse, 
which involves greater affection, and a wedding in which the 
couple is not fit to engage in intercourse does not effect the 
marriage? Or, perhaps it is not different. The Sages could not 
answer this, so the question shall stand unresolved. 


NOTES 


If it was in a dark house — box maa m OX: The Gemara 
explains that engaging in sexual relations during the daytime 
is prohibited, because the husband might see something on 
his wife's body that would cause him to be disgusted with her 


If it was in a dark house it is permitted - amabax Ma DAO: 
Itis prohibited to engage in sexual relations during the ‘daytime, 
except in a dark house (Shulhan Arukh, Orah Hayyim 240:11). 


The affection manifest in the wedding effects the marriage — 
mip nan Nan: Once a betrothed woman has entered the 
wedding canopy, even if she has not yet engaged in sexual 
intercourse with her husband, she has the status of a married 
woman for all purposes, e.g., inheritance, her ability to receive 
the entire sum of her marriage contract, and a priest's obligation 


HALAKHA 


(Nidda 17a). In addition, it says that it is more modest to engage 
in intercourse in the dark. This demonstrates that relations are 
not necessarily prohibited during the day; the main point is that 
it must be dark (see Meiri). 


to become impure on behalf of his wife if she dies. However, 
this applies only in a case where she was permitted to engage 
in sexual relations when she entered the wedding canopy. If 
she was a menstruating woman at that time, she maintains the 
status of a betrothed woman for all purposes. The Rosh, however, 
holds that in the latter case the woman maintains the status of a 
betrothed woman only with regard to the additional sum of her 
marriage contract, but for all other matters she has the status 
of a married woman (Rambam Sefer Nashim, Hilkhot Ishut 10:2; 
Shulhan Arukh, Even HaEzer 61:1). 
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§ The mishna states: Rabbi Yehuda says: If he wishes, he may 
write a marriage contract for a virgin for two hundred dinars, and 
she may then write a receipt as ifhe had paid part of that sum. They 
ask: And did Rabbi Yehuda hold that one writes a receipt" for 
partial payment of a debt? But didn’t we learn in a mishna (Bava 
Batra 170b): In the case of one who repaid part of his debt," 
Rabbi Yehuda says: He should exchange the original promissory 
note for a new one that states the amount still owed, and Rabbi 
Yosei says: The lender should write him a receipt for the money 
he received? According to Rabbi Yehuda, a new note is preferable 
to a receipt because if the borrower loses the receipt, the lender is 
still in possession of a promissory note for the full amount and 
can collect a second time. 


Rabbi Yirmeya said: In the mishna, Rabbi Yehuda is referring to 
a case where the receipt is written within the marriage contract 
itself" and not as a separate document. The husband is therefore 
not required to hold on to a receipt, and consequently Rabbi 
Yehuda's restriction against writing a receipt is not necessary. 


Abaye said: Even if you say that the mishna is referring to a case 
where the receipt is not written within it, it is logical that Rabbi 
Yehuda would make an exception in this case. Granted, there, in 
an ordinary case of a receipt, it is certain that the borrower repaid 
part of the loan, and consequently there is concern that perhaps 
he will lose the receipt and the lender will take out the promis- 
sory note and return and collect the entire payment again. But 
here, in the mishna, did the husband definitely give the wife part 
of the payment for the marriage contract? The receipt merely 
amounts to something she said to him in order to waive part of 
the payment, although she did not actually receive it. Ifhe saved 
the receipt, he saved it; ifhe did not save it, it is he himself who 
will lose. Therefore, in this case, Rabbi Yehuda agrees that one 
writes a receipt. 


They ask: Granted, it is understandable why Abaye did not say 
his explanation in accordance with the opinion of Rabbi Yirmeya, 
as the mishna does not teach explicitly that the receipt is written 
within the marriage contract. However, what is the reason that 
Rabbi Yirmeya did not say an explanation in accordance with 
the opinion of Abaye? Why does Rabbi Yirmeya limit the mishna 
to a case where the receipt was written within the marriage 
contract? The Gemara responds: Although this is an unusual 
case, as there is no concern that the receipt may be lost, there is 
nevertheless a rabbinic decree with regard to this receipt due 
to the typical case of receipts. Therefore, Rabbi Yehuda would 
not allow a receipt unless it was written into the marriage contract 
itself. 


With regard to the crux of the issue, the Gemara notes: The reason 
that Rabbi Yehuda holds that the wife can waive part of the main 
sum of her marriage contract is specifically because she wrote him 
a receipt. However, if she said it verbally, no, it is not effective, 
even according to Rabbi Yehuda. The Gemara asks: Why not? This 
is amonetary matter, and we have heard that Rabbi Yehuda said: 
With regard to monetary matters in which someone makes a 
verbal stipulation, his stipulation stands. 


This is as it is taught in the Tosefta (Kiddushin 3:7): In the case of 
one who says to a woman: You are hereby betrothed to me on 
the condition that you have no ability to claim from me food, 
clothing, or conjugal rights," she is betrothed and his stipula- 
tion is void; this is the statement of Rabbi Meir. Rabbi Yehuda 
says: With regard to monetary matters, such as food and clothing, 
his stipulation stands; therefore, if she verbally waives part of 
the marriage contract, and thereby makes a stipulation about a 
monetary matter, it should be effective. 


NOTES 


And did Rabbi Yehuda hold that one writes a receipt — 
Vai paniat 717 37 Tar: The Rashba and the Ritva 

ask: How can this receipt for partial payment of the mar- 
riage contract be compared to other receipts? Rabbi 

Yehuda prohibits use of a receipt only when doing 

so against the wishes of the borrower, who says that 
he does not want to be obligated to hold on to the 

receipt. However, in this case, when it is done with the 

knowledge and agreement of the husband, why can't 
she write a receipt? They suggest that since according 

to Rabbi Yehuda a receipt is not ordinarily used to prove 

partial payment of a debt, it should not be used in this 

case either, out of concern that people will see this and 

demand the use of receipts in other cases. Rather, Rabbi 

Yehuda should have suggested that the husband write 

a marriage contract for the full amount and then have 

the wife return it to him and replace it with a modified 

contract for the smaller amount. 


Where the receipt is written within the marriage 
contract itself — Adina AMaiwwa: The simplest inter- 
pretation of this is ‘that the woman writes the receipt 
on the marriage contract itself. However, a number of 
commentaries point out that if this were an acceptable 
solution, it could also be used in an ordinary case where 
a borrower paid part of a debt. It must be that this is 
not allowed, due to concern that the lender cut out or 
erased the receipt from the document. But if that is so, 
the question remains: Why does that concern not apply 
equally to a marriage contract? 

A close reading of Rashi’s commentary leads to the 
interpretation that the Gemara means that the receipt 
must be written into the actual text of the marriage 
contract itself, before the witnesses sign it. According 
to this, it is clear that this solution cannot be employed 
in the case of a promissory note (Ritva; Meiri). 


HALAKHA 


One who repaid part of his debt — iain nypa yaw "a: 
f one repays part of his debt, then if the lender wishes, 
he court, but not the witnesses, may write a new 
document with the remaining amount still owed, and 
he lender can then collect that amount based on the 
original date of the loan. Alternatively, the lender may 
instead write a receipt, even though this will require 
he borrower to retain the receipt. However, some say 
hat this applies only when the time for payment of 
he entire loan has come due; if at least part of the 
money is not yet due, the borrower can demand that 
he lender have the loan document replaced or record 
he payment on the document itself (Shakh). This ruling 
is in accordance with the conclusion of the Gemara 
in tractate Bava Batra 170b (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 23:15; Shulhan Arukh, Hoshen 
Mishpat 54:1). 


On the condition that you have no ability to claim 
from me food, clothing, or conjugal rights — nara by 
miy mop aw by Ph prew: If the husband made a 
stipulation with his wife at the time of betrothal that she 
has no rights to food or clothing, his stipulation stands 
and he is not obligated to provide food or clothing. 
However, if he made a stipulation that he will not be 
required to provide conjugal rights, this stipulation is 
annulled and he is still obligated to provide them, in 
accordance with the opinion of Rabbi Yehuda (Rambam 
Sefer Nashim, Hilkhot Ishut 6:9-10, 12:6; Shulhan Arukh, 
Even HaEzer 38:5, 69:6). 
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HALAKHA 


The marriage contract is a rabbinic law — att 7373: Most 
of the halakhic authorities agree that the marriage contract 
is a rabbinic law (geonim; Rabbeinu Hananel; Rif; Rambam; 
Maharam of Rothenburg). While some disagree (Rabbeinu 
Tam; Ri), the halakha does not follow this minority (Rambam 
Sefer Nashim, Hilkhot Ishut 10:7, 11:14, 12:2; Shulhan Arukh, Even 
HaEzer 66:6). 


He may actually consume the produce of the produce — 
niva Yab xn aiy): If one writes or says to his betrothed 
that he does not have any claim to her property and its 
produce, then he may not consume the produce, but he 
may sell it and buy land for his wife with the funds and then 
consume the produce of the produce. This is the case unless 
he wrote that he has no claim to her property, its produce, or 
the produce of its produce forever, in which case only the wife 
may consume the produce, in accordance with the opinion 
of Rabbi Yehuda (Rambam Sefer Nashim, Hilkhot Ishut 23:4; 
Shulhan Arukh, Even HaEzer 92:5). 
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The Gemara answers: Rabbi Yehuda holds: The marriage 
contract is a rabbinic law," and the Sages reinforced their 
pronouncements with greater force than Torah law. Therefore, 
if the wife waives part of the main sum of the marriage contract, 
Rabbi Yehuda holds that her declaration has no force unless it is 
written down. However, a Torah obligation, such as food and 
clothing, does not require this reinforcement, and consequently 
the wife may waive it with a verbal stipulation. 


The Gemara challenges this answer: The husband's entitlement 
to the produce of his wife’s property is a rabbinic decree, and 
nevertheless the Sages did not reinforce his rights to them, 
as we learned in a mishna (83a): Rabbi Yehuda says: Even if 
the husband wrote that he waived his rights to the produce of 
his wife’s property, he may actually consume the produce of 
the produce" of her property, meaning that he could invest the 
produce in additional property, which would also belong to 
his wife, but he would consume its produce. This applies unless 
he explicitly writes to her: I do not have any claim to your 
property, its produce, or the produce of its produce, forever. 


And we maintain on this issue: What is the meaning of: Writes? 
It means: Says. In order to relinquish one’s claim to produce of 
the produce of his wife’s property, he does not necessarily need 
to write this in a document; it is sufficient to say it verbally in 
front of witnesses. It seems, therefore, that Rabbi Yehuda holds 
that a verbal stipulation is sufficient for a monetary matter of 
rabbinic law. 


Abaye said: There is a distinction between the two cases. Every 
married woman has a marriage contract, but not all husbands 
have the right to produce, as not every woman brings property 
with her into the marriage. Therefore, in relation to a common 
matter, such as a marriage contract, the Sages reinforced their 
pronouncements about it by insisting that any stipulations to 
change the terms must be in writing. However, with regard to an 
uncommon matter, such as the produce of property, the Sages 
did not reinforce their pronouncements about it, and a verbal 
declaration is sufficient. 


The Gemara challenges this answer: But with regard to the hala- 
kha of donkey drivers, which is a common matter, Rabbi Yehuda 
does not hold that the Sages reinforced their pronouncements 
about it. 


This is as we learned in a mishna (Demai 4:7): In the case of 
donkey drivers who entered a city to sell their wares, and one 
of them said: My produce is from the new crop and is still moist 
and not as good, but my associate’s produce is from the old 
crop, or he said: Mine is not fit for use, i.e., tithes have not been 
separated, but my associate’s produce is fit for use, the drivers 
are not afforded credibility. There is a suspicion that they may 
be lying. They may have an arrangement between them where one 
will make this statement in one city and in the next city they 
will alternate, in order to appear credible, so that one will always 
be able to sell his wares. Rabbi Yehuda says: They are deemed 
credible. This indicates that Rabbi Yehuda holds that a verbal 
stipulation is sufficient even for a common monetary matter of 
rabbinic law. 
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Abaye said: There is a distinction between the cases. With regard 
to a certain matter involving a rabbinic decree, such as the 
main sum of the marriage contract, the Sages reinforced their 
pronouncements, but with regard to an uncertain matter involv- 
ing a rabbinic decree, such as the case of the donkey drivers, the 
Sages did not reinforce their pronouncements. Rava said: The 
Sages did not reinforce their pronouncements in the case of 
the donkey drivers because, in general, they were lenient about 
questions concerning the prohibition of doubtfully tithed pro- 
duce [demai], since the halakha of demai is itself a stringency, as 
most amei haaretz separate tithes from their produce. 


§ The mishna says: Rabbi Meir says: In the case of anyone who 
reduces the amount of the marriage contract to less than two 
hundred dinars for a virgin or one hundred dinars for a widow, this 
marriage amounts to licentious sexual intercourse. The Gemara 
makes an inference from the language of the mishna: The phrase: 
Anyone who reduces the amount of the marriage contract, means 
even if he made a stipulation” and she agreed. Apparently, 
Rabbi Meir held that his stipulation in this case is void and she 
has the ability to collect the entire amount set by the Sages, but 
nevertheless since he said to her: You have only one hundred 
dinars, she does not rely on the marriage contract and does not 
see it as a true marriage, and therefore the intercourse becomes 
licentious sexual intercourse. 


But we have heard that Rabbi Meir said that anyone who 
stipulates counter to that which is written in the Torah, his 
stipulation is void. This implies that if someone makes a stipula- 
tion on a rabbinic law his stipulation does stand, and therefore 
there is still a question as to why the stipulation about the marriage 
contract is void, as a marriage contract is a rabbinic ordinance. 
The Gemara responds: Rabbi Meir holds that a marriage contract 
is a requirement of Torah law. Consequently, if one made a stipu- 
lation to reduce the amount of the marriage contract, this is a 
stipulation counter to that which is written in the Torah, and it 
is void. 


It is taught in a baraita: Rabbi Meir says: In the case of anyone 
who reduces the amount of the marriage contract to lower than 
two hundred dinars for a virgin or one hundred dinars for a 
widow, this marriage amounts to licentious sexual intercourse. 
Rabbi Yosei says: One is permitted to reduce the amount by 
making a verbal stipulation, provided the wife agrees. Rabbi 
Yehuda says: If one wishes, he may write for a virgin a document 
for two hundred dinars, and she may write him a receipt stating: 
I received one hundred dinars from you. And similarly, for a 
widow one may write one hundred dinars and she may write for 
him: I received fifty dinars from you. 


The Gemara asks: And does Rabbi Yosei actually hold that he is 
permitted to reduce the amount? The Gemara raises a contradic- 
tion based on a baraita: Collection of a woman’s marriage con- 
tract may not be made dependent upon movable property. This 
is a rabbinic decree enacted for the betterment of the world. 
Rabbi Yosei said: What betterment of the world is accomplished 
by this decree? The Gemara answers: The price of the movable 
property is not fixed, and therefore it might become devalued. 


The Gemara analyzes the text of the baraita: The first tanna 
also said: A marriage contract may not be made dependent on 
movable property. What is Rabbi Yosei’s disagreement with him? 
Rather, is it not that this is what the first tanna said: In what 
case is this statement said? In a case where one did not provide 
a guarantee for the movable property. But if one did provide a 
guarantee, the marriage contract may be made dependent on it." 
And Rabbi Yosei comes to say: Even if one provided a guarantee, 
why can the marriage contract be made dependent on it? The 
price is not fixed, and it may become devalued. 


NOTES 


Anyone who reduces the amount of the marriage 
contract, even if he made a stipulation - nian bs 
mena ope T The early authorities identified two pri- 
mary difficulties with this statement. The first problem 
is how this conclusion was derived from Rabbi Meir's 
statement. Rashi offers one explanation, that it is based 
on the fact that Rabbi Meir said: Anyone who reduces 
the amount of the marriage contract, as opposed to: 
Any woman whose marriage contract does not contain 
two hundred dinars for a virgin or one hundred dinars 
for a widow. The language of the statement therefore 
includes a case where the husband makes a condition 
that is not effective, so that the wife actually does have 
the ability to collect the full amount, but since he made 
a condition reducing the amount, their relationship 
nevertheless amounts to licentious sexual intercourse. 

The Razah and the Nimmukei Yosef give a slightly 
different explanation: Since the language is: Anyone 
who reduces, and not: One who reduces, this includes 
one who made a condition to reduce the amount but 
the condition was not fulfilled. Rabbi Aharon HaLevi 
suggests another interpretation: This language is meant 
to include a woman who has a marriage contract but 
believes she does not have one. This situation can occur 
only when there is an invalid condition limiting the 
marriage contract. 


HALAKHA 


Anyone who reduces the amount of the marriage 
contract, even if he made a stipulation - nian bs 
mana brow: f one makes a condition with his wife 
that the value of her marriage contract will be less than 
the amount determined by the Sages, that is to say 
two hundred dinars for a virgin or one hundred dinars 
for a widow, this condition is void. This ruling is not due 
to the reason given by Rabbi Meir, but rather it is in 
accordance with the opinion of Rabbi Yehuda, that the 
Sages reinforced their pronouncements with greater 
severity than they applied to Torah law (Rambam Sefer 
Nashim, Hilkhot Ishut 12:8 and Maggid Mishne there; 
Shulhan Arukh, Even HaEzer 66:9, 69:6). 


But if one did provide a guarantee, the marriage 
contract may be made dependent upon it - Sapbax 
priy nine vby: Ina situation where it is not possible 
for the husband to write a marriage contract, e.g. if i 
is Shabbat, or if he forgets to write it, he may give her 
movable property in lieu of her marriage documen 
and provide a guarantee for that property in the even 
that it is lost or devalued. If he does this, she is permit- 
ted to him until he has the opportunity to write her a 
proper marriage contract, as explained elsewhere by 
the Gemara (7a) and in accordance with the opinion o 
the first tanna here (Shulhan Arukh, Even HaEzer 66:2). 
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PERSONALITIES 

Rami bar Hama - xam 33 %27: Rami, an abbreviation of 
Rav Ami, bar Hama was a prominent fourth-generation 
Babylonian amora. Even in his youth, he was considered 
the outstanding disciple of Rav Hisda and eventually 
married the latter's daughter. Rami bar Hama also 
studied under Rav Nahman and Rav Sheshet, and even 
engaged them in halakhic debate. He was known for 
his fierce intellect and his masterful memory of the 
oral tradition. He enjoyed a close relationship with his 
younger friend and colleague Rava, and after Rami bar 
Hama's death Rava married his widow, the daughter of 
Rav Hisda. The daughter of Rami bar Hama’s wife was the 
mother of the amora Ameimar. 


Rav Avya — 8% 31: A fourth-generation Babylonian 
amora, Rav Avya was a prominent disciple of Rav Huna 
but he also studied in Eretz Yisrael with Rabbi Ami and 
Rabbi Yohanan. Rav Huna respected him greatly and 
valued his comments and questions. He married the 
sister of Rami bar Hama and some of his children became 
amora‘im themselves, the most famous of whom, Rav 
Aha, son of Rav Avya, is quoted many times in the Talmud 
as a disciple of Rav Ashi. 
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Now that the meaning of the baraita has been clarified, the Gemara 
asks: Just as there, in the case of movable property, where perhaps 
it will be devalued, Rabbi Yosei is concerned that the wife might 
not receive the full value of her marriage contract, here, where 
it will definitely be devalued, is it not all the more so clear that 
he would be concerned? The Gemara responds: How can these 
cases be compared? There, she does not know if her marriage 
contract will be devalued, and there is no reason to suppose that 
she will waive his obligation to her. But here, she knows and she 
waived it. 


The Gemara relates: The sister of Rami bar Hama’ was married to 
Rav Avya.” 


Her marriage contract was lost, and the woman and her husband 
came before Rav Yosef to ask what they should do. He said to 
them: This is what Rav Yehuda said that Shmuel said: That ruling, 
that if someone reduces his wife’s marriage contract by even a small 
amount, their marriage amounts to licentious sexual intercourse, 
is the statement of Rabbi Meir." According to that opinion, the 
husband and wife were forbidden to each other because she was not 
in possession of a valid marriage contract. 


But the Rabbis say: Since the woman relies on the fact that she 
will eventually collect payment for her marriage contract, a man 
may maintain his wife for as long as two or three years without 
a written marriage contract. There is no urgent need to write a 
new one, since the husband's obligation remains intact. Abaye said 
to him: But didn’t Rav Nahman say that Shmuel said that the 
halakha is in accordance with the opinion of Rabbi Meir with 
regard to all of his decrees? Since Rabbi Meir’s statement about 
marriage contracts was a form of decree, the halakha should be in 
accordance with his opinion. Rav Yosef responded: If so, go and 
write her" a new marriage contract. 


NOTES 


That ruling is the statement of Rabbi Meir — YXA 31 137 it: 
The Rivan explains that since Rabbi Meir is of the opinion that if 
someone reduces the amount of the marriage contract it is as if 
he engaged in licentious sexual intercourse, he would hold this 
all the more so with regard to a woman who does not have a 
marriage contract at all. Rabbi Aharon HaLevi further explains, 
based on one of Rashi's comments, that when one reduces the 
amount of the marriage contract, although the stipulation is 
null and void, Rabbi Meir believes that the woman does not feel 


Go and write her - tiv) sins bn: If someone wrote a marriage con- 
tract for his wife and it was lost or she waived her right to the pay- 
ment for the marriage contract by writing a receipt stating that 
he had paid her, he must write her another document for at least 
the main sum of the marriage contract, as a man is prohibited 
from living with his wife for even a short time without a marriage 
contract. This ruling is in accordance with the opinion of Rabbi 
Meir, as the halakha is in accordance with all of his decrees. 


HALAKHA 


confident that she can collect the full sum in case of divorce. 
Consequently, from her perspective, all sexual intercourse in this 
marriage is licentious, as she is lacking the financial commitment 
from her husband which is inherent in a proper marriage. This is 
even truer when she is not in possession of a marriage contract 
at all. Although she is entitled to receive payment even without 
a written marriage contract because there is a stipulation of the 
court obligating the husband to pay, she does not feel confident 
that she can collect the money. 


The commentaries add that the ruling that the husband's obli- 
gation to write a replacement document does not require him to 
replace the additional sum of the marriage contract refers only 
to a situation where the wife waived her rights. But if she lost her 
marriage contract, he must write her a new document equivalent 
to the first one, including any additional sum (Rambam Sefer 
Nashim, Hilkhot Ishut 10:10; Shulhan Arukh, Even HaEzer 66:3, and 
Helkat Mehokek and Beit Shmuel there). 
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§ The Gemara relates that when Rav Dimi came’ from Eretz 
Yisrael to Babylonia, he said that Rabbi Shimon ben Pazi said 
that Rabbi Yehoshua ben Levi said in the name of bar Kappara: 
This dispute between Rabbi Yehuda and Rabbi Yosei concerning 
whether one may make a verbal stipulation with a woman to 
reduce her marriage contract is referring only to the beginning 
of the process." But with regard to the end, all agree that she 
cannot waive her rights" by verbal confirmation alone, and she 
must instead write a receipt. And Rabbi Yohanan said: Both in 
this case and in that case there is a dispute. Rabbi Abbahu said: 
This was explained to me personally by Rabbi Yohanan himself, 
who said: Rabbi Yehoshua ben Levi and I do not actually dis- 
agree with one another. We merely used different language to 
express the same halakha. 


What is the meaning of the term: To the beginning, which 
Rabbi Yehoshua ben Levi said? It is referring to the beginning 
of the wedding ceremony. And what is meant by the end? It is 
referring to the end of intercourse; Rabbi Yehoshua ben Levi's 
opinion is that after the marriage has been consummated, Rabbi 
Yehuda and Rabbi Yosei agree that the wife cannot relinquish her 
rights verbally. And when I said that both in this case and in 
that case there is a dispute, I was referring to the beginning of 
the wedding ceremony and the end of the wedding ceremony, 
which is also the beginning of the time designated for inter- 
course. Consequently, according to Rav Dimi, Rabbi Yehoshua 
ben Levi and Rabbi Yohanan agree that the dispute between 
Rabbi Yehuda and Rabbi Yosei applies only until the consumma- 
tion of the marriage. After that point, all agree that she cannot 
waive her rights verbally. 


When Ravin came from Eretz Yisrael, he reported this matter 
differently than Rav Dimi did: Rabbi Shimon ben Pazi said that 
Rabbi Yehoshua ben Levi said in the name of bar Kappara: 
This dispute is referring only to the end of the process, but 
with regard to the beginning, all agree that she can waive her 
rights verbally. And Rabbi Yohanan said: Both in this case 
and in that case there is a dispute. Rabbi Abbahu said: This 
was explained to me personally by Rabbi Yohanan himself, 
who said: I and Rabbi Yehoshua ben Levi do not disagree with 
one another. What is the meaning of: The end, which Rabbi 
Yehoshua ben Levi said? The end of the wedding ceremony. 
And what is the meaning of the beginning? The beginning of 
the wedding ceremony. And when I said that both in this 
case and in that case there is a dispute, I was referring to the 
beginning of intercourse and the end of intercourse. 


NOTES 


This dispute is referring only to the beginning of the pro- 
cess — anna npibnn: There are two main approaches to 
understanding the Gemara’s discussion. According to Rashi, 
the debate here revolves around the dispute between Rabbi 
Yehuda and Rabbi Yosei in the aforementioned baraita about a 
verbal stipulation to reduce the marriage contract (see Ritva and 
Meiri). However, according to the Rivan, the Rashba, and Rabbi 
Aharon HaLevi, Rabbi Yehoshua ben Levi and Rabbi Yohanan are 
discussing the dispute between Rabbi Meir and Rabbi Yehuda 
in the mishna, which pertains to a case where the wife writes a 
receipt. It appears that according to the Jerusalem Talmud, the 
discussion is referring to the debate between Rabbi Meir and 
Rabbi Yehuda. 


But with regard to the end, all agree that she cannot waive 
her rights — nonin ays Saat at qiwa Say: Rashi explains the 
reason for the distinction between the beginning of the process 
and the end. At the beginning, before the marriage is finalized, a 
verbal stipulation is effective. But at the end, when the marriage 
has already taken effect, the wife can waive her rights only via 
a written document. 

The Rivan gives a different interpretation: If the husband 
made a stipulation with his wife prior to the marriage, it is pos- 
sible that she wholeheartedly agreed to the stipulation and 
waived her right to the rest of the money. However, at the end 
of the process, since her husband had originally committed to 
pay her two hundred dinars but then reduced it, this retroac- 
tively redefines their marital relationship as licentious sexual 
intercourse. Alternatively, once she sees that her husband has 
reduced her marriage contract after the fact, she is no longer 
confident that she will receive the remaining amount. 


BACKGROUND 

When Rav Dimi came — 37 31 89X 'D: Rav Dimi and 
Ravin were among the Sages who would travel between 
Eretz Yisrael and Babylonia, primarily to transmit the 
Torah of Eretz Yisrael to the Torah centers of the Diaspora, 
although occasionally for business reasons as well. Many 
questions, particularly those concerning the statements of 
Sages from Eretz Yisrael, remained unresolved in Babylonia 
until such travelers arrived and elucidated the halakha, the 
novel expression, or the unique circumstances pertaining 
to a particular statement that required clarification. 
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HALAKHA 

One gives a virgin twelve months - nw mand pani) 
win Wy: If one betrothed a woman and waited several 
years before requesting to marry her, if she is still a young 
woman, she is given twelve months from the date of his 
request to prepare all her needs and then she must get 
married (Rambam Sefer Nashim, Hilkhot Ishut 10:17; Shulhan 
Arukh, Even HaEzer 56:1). 


Just as one gives a woman - med piw ows: Just as a 
woman is given time to prepare for the marriage after the 
husband requested to marry her, a man receives time to 
prepare himself for marriage if the woman requests that 
he marry her. He is given the same amount of time as she 
would be. In a case where she would have twelve months 
to prepare, he also has twelve months; in a case where 
she would have thirty days, then he too has thirty days. 
The later authorities also quote the opinion of the Rosh 
and the Tur, based on the Jerusalem Talmud, that just as 
there is a distinction between a virgin and a widow there 
is also a distinction between a bachelor and a widower. A 
bachelor gets twelve months to prepare from the time 
his betrothed requests to marry, even if he is marrying a 
widow. A widower has thirty days to prepare from the time 
his betrothed requests to marry, even if he marries a virgin. 
However, according to the Beer Heitev, nowadays, due to 
changes in the method of preparing for marriage, no one 
is given so much time to prepare, and the ruling depends 
on how the judges view the matter (Rambam Sefer Nashim, 
Hilkhot Ishut 10:18; Shulhan Arukh, Even HaEzer 56:2). 


In the case of a widow, thirty days - o mw maby: 
One who betroths a woman who has previously been 
married must give her thirty days from the date that he 
requests to marry her in order to prepare for the marriage. 
The widow referred to here is only a widow from marriage, 
not one who was widowed from her betrothed (Rambam 
Sefer Nashim, Hilkhot Ishut 10:17 and Maggid Mishne there; 
Shulhan Arukh, Even HaEzer 56:1). 


May partake of his food - vn mibain: Ifthe time that the 
husband was given has passed and he has not married the 
woman, he is still obligated to provide for her sustenance 
(Rambam Sefer Nashim, Hilkhot Ishut 10:19; Shulhan Arukh, 
Even HaEzer 56:3). 


BACKGROUND 


She may partake of teruma - manna midair: Whenever 
the term teruma appears without qualification, it is refer- 
ring to the great teruma. The Torah commands that one 
must give the priest “the first fruit of your grain, of your 
wine, and of your oil” (Deuteronomy 18:4, and see Numbers 
18:12), and the Sages extended the scope of this mitzva, 
which applies only in Eretz Yisrael, to include all produce. 
Teruma is sacred and may be eaten only by a priest and 
his household while they are in a state of ritual purity (see 
Leviticus 22:9-15). The discussion in the mishna reflects 
differing opinions with regard to when a woman from a 
non-priestly family is considered to have become part of 
her husband's household for the purposes of partaking in 
teruma, as will be explained by the Gemara. 
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Consequently, according to Ravin, Rabbi Yehoshua ben Levi 
and Rabbi Yohanan agree that at the time of the of the wedding 
ceremony the wife can verbally waive her rights, and the dispute 
of the tanna’im is referring to the time after the ceremony, 
which is also the beginning of the time for consummation of 
the marriage. Rav Pappa said: Had Rabbi Abbahu not said: 
This was explained to me personally by Rabbi Yohanan him- 
self, that I, i.e. Rabbi Yohanan, and Rabbi Yehoshua ben Levi 
do not disagree with one another, I, i.e., Rav Pappa, would 
have said that the way to understand the various texts is that 
Rabbi Yohanan and Rabbi Yehoshua ben Levi do disagree 
with one another, whereas Rav Dimi and Ravin do not dis- 
agree with one another, but rather they both cited the same 
tradition from Eretz Yisrael. 


I would have explained it in the following manner: What is the 
meaning of the word end, which Ravin said? It is referring to 
the end of the wedding ceremony. And what is the meaning of 
the word beginning, which Rav Dimi said? It is referring to the 
beginning of the time designated for intercourse, which begins 
at the end of the wedding ceremony. It would then follow that 
Rabbi Yehoshua ben Levi and Rabbi Yohanan disagreed about 
the explanation of the dispute between Rabbi Yehuda and Rabbi 
Yosei, whereas Rav Dimi and Ravin both said the same thing. 


What is Rav Pappa teaching us? Since he accepts Rabbi Abba- 
hu’s statement, he acknowledges that his alternate way of read- 
ing the sources is not correct. What, then, is the point of telling 
us that he would have explained Rabbi Yehoshua ben Levi's and 
Rabbi Yohanan’s words differently? 


The Gemara explains: It teaches us this: If we were discussing 
the meaning of an amoraic dispute about which we have differ- 
ent traditions, it is better to explain that two amora’im disagree 
with regard to their own reasons and not that two amora’im 
disagree according to the opinion of another amora, as it is 
more plausible to say that there is a dispute about logical reason- 
ing than that there is a dispute about the correct transmission 
of a halakhic tradition. Consequently, had Rabbi Abbahu not 
declared that he was told otherwise by Rabbi Yohanan, it would 
have been preferable to explain that there is a logical dispute 
between Rabbi Yehoshua ben Levi and Rabbi Yohanan, rather 
than saying that the dispute is about the details of the tradition 
received by Rav Dimi and Ravin. 


MISHNA One gives a virgin twelve months" 
from the time the husband asked to 
marry her after having betrothed her, in order to prepare her- 
self with clothes and jewelry for the marriage. And just as one 
gives a woman" this amount of time, so too does one give a 
man an equivalent period of time to prepare himself, as he 
too needs time to prepare for the marriage. However, in the 
case of a widow, who already has items available from her 
previous marriage, she is given only thirty days" to prepare. If 
the appointed time for the wedding arrived and they did not 
get married due to some delay on the part of the husband, then 
the woman may partake of his food." And if her husband is a 
priest, she may partake of teruma,® even if she is an Israelite 
woman. 


The tanna’im disagree about the permission granted to a priest 
to sustain his betrothed with teruma before she is married to 
him. Rabbi Tarfon says: He may give her all of her required 
sustenance from teruma. During her periods of impurity, e.g., 
menstruation, when she cannot partake of teruma, she may sell 
the teruma to a priest and use the proceeds to buy non-sacred 
food. Rabbi Akiva says: He must give her half ofher needs from 
non-sacred food and half may be from teruma, so that she can 
eat from the non-sacred food when she is ritually impure. 
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The mishna continues: A priest who is a yavam, i.e., his brother died 
childless after betrothing a woman, does not enable his yevama to 
partake" of teruma by virtue of her relationship with him. If she 
had completed six months" of the twelve-month wait for marriage 
under the aegis of the husband, and then he died, and she waited 
six more months under the aegis of the yavam; or even if she 
completed all of the necessary time under the aegis of the husband 
except for one day that she was under the aegis of the yavam; or 
if she completed all of the necessary time under the aegis of the 
yavam except for one day that she was under the aegis of the 
husband, she still may not partake of teruma. 


This set of rulings, concerning the permission granted a betrothed 
woman whose wedding date has arrived to partake of teruma, is in 
accordance with the initial version of the mishna. However, a court 
that convened after them, in a later generation, said: 


NOTES 


If she had completed six months - w'n Aww nnwy: Rashi 
explains that essentially there is no difference whether she spent 
six months under the aegis of the husband, or even if she spent 
twelve months under the aegis of the husband and then began 
to partake of teruma before he died, as the principle is that her 
relationship with the yavam does not enable her to partake of 


teruma at all. 


Rabbeinu Tam and the Ramban maintain that when the 
Sages said that a yavam does not enable his yevama to partake 
hey were referring only to a case where, due to 


of teruma, 
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Torah law or rabbinic decree, the husband had not enabled 
he wife to partake of teruma. In such a case, even if the yavam 
is a priest, she may not partake of teruma until she enters into 
he actual levirate marriage. But if the situation is such that she 
would have been able to partake of teruma once the appointed 
ime for marriage with the husband arrived, then she may also 
partake of teruma due to the yavam. According to this opinion, 
he sources that maintain that a yavam does not enable the 
yevama to partake of teruma at all are following the final version 
of the mishna. 


Awoman may not partake of teruma until she has actually entered 
the wedding canopy." 


G E M ARA™ Gemara asks: From where are these 


matters derived,’ that a virgin is given 
twelve months to prepare for her wedding? Rav Hisda said it is 
based on the fact that the verse states with regard to Rebecca: “And 
her brother and mother said: Let the damsel abide with us for 
days, or ten” (Genesis 24:55). 


The Gemara first analyzes the language of the verse: What is the 
meaning of “days”? If we say two days, the minimum number 
justifying the use of the plural, does a person really speak like this? 
Rebecca’s relatives said to Abraham's servant that they wanted her 
to stay for two days, after which he said to them no, as he did not 
want to wait even that long. If so, is it possible that after that they 
said to him that they wanted her to stay for ten days? Consequently, 
it is impossible to explain the word “days” as two days and “ten” as 
ten days. Rather, what is the meaning of “days”? It means: A year, 
as it is written: “For days he shall have redemption” (Leviticus 
25:29), and there it is explained that “days” is referring to a year. 
Consequently, in the verse “And her brother and mother said: 
Let the damsel abide with us for days, or ten” (Genesis 24:55), 


“days” refers to a year, and “ten” refers to a shorter period of similar 


magnitude, i.e. ten months, in order to prepare for her wedding. 


NOTES 


From where are these matters derived — son a Kata: The Ritva 
and Nimmukei Yosef state that this is not an actual derivation 
from a verse, but rather a mere support for the matter. Conse- 
quently, the verse provides support only for the case of a virgin, 
whereas with regard to a widow the source is logical reasoning; 
it is obvious that she cannot prepare herself adequately in less 


than a month. The Nimmukei Yosef adds that one can perhaps 
adduce support from the verse for the halakha pertaining to 
a widow as well, since the Gemara originally thought that the 
word “days” implied a month, which is the amount of time 
allotted for a widow's preparations. 


HALAKHA 
A yavam does not enable his yevama to partake - 0297 
Yaxa iy: An Israelite widow waiting for her yavam who 
is a priest to perform levirate marriage may not partake of 
teruma (Rambam Sefer Zera’im, Hilkhot Terumot 8:1, 8:5). 


HALAKHA 


A woman may not partake of teruma until she has actu- 
ally entered the wedding canopy — nyin TONT PX 
manh maang w Manna: By Torah law, an Israelite woman 
whois betrothed toa priest is allowed to partake of teruma 
from the time of her betrothal, but the Sages prohibited 
her from doing so until she enters the marriage canopy 
(Rambam Sefer Zera'im, Hilkhot Terumot 6:3). 
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BACKGROUND 

Minor girl — map: According to Torah law, 
a father has the legal authority to marry his 
daughter off while she is a minor girl. Never- 
theless, the Sages decreed that it is prohib- 
ited to do so. The father is instructed to wait 
until his daughter is mature enough to decide 
on her own whom she would like to marry 
(Kiddushin 41a). If a girl's father is no longer alive, 
her mother or brothers are given the authority 
to marry her off with her consent, although 
this betrothal is valid by rabbinic law, not 
Torah law, and as a result, a number of halakhic 
distinctions apply. 

It is clear that marriages of minor girls did 
sometimes take place in Jewish communities, 
both during the talmudic period and also at 
later times. However, the extent of such mar- 
riages is not known and probably varied greatly 
in different locales and time periods. Often, 
these marriages were conducted due to dire 
circumstances, such as in the case of orphans or 
other situations of extreme economic distress 
(Tosafot). 


HALAKHA 


With regard to a minor girl either she or her 
father may delay — phian MAN PANT pamp 
apy: If the betrothed of a minor girl requests 
to marry her, either she or her father may 
delay the wedding until she grows older and 
becomes a young woman. If the father wishes 
her to marry and the daughter consents, the 
husband may marry her, but it is not proper 
to do so (Rambam Sefer Nashim, Hilkhot Ishut 
10:16; Shulhan Arukh, Even HaEzer 56:4). 


One may not finalize an agreement to marry 
a minor girl - mappa by PP_IS px: It is prohib- 
ited for one to betroth his minor daughter to 
a man until she comes of age and expresses 
her desire to marry a particular person, as 
explained in tractate Kiddushin (41a) and in 
he Gemara here. The Rema, based on Tosafot 
on tractate Kiddushin, writes that despite this 
people were accustomed to betrothing their 
minor daughters due to the hardships caused 
by exile. Parents did not always have the basic 
requirements of a wedding available, and were 
not always able to find a suitable match for 
heir daughters, due to the small numbers of 
Jews in their vicinity. Therefore, if parents found 
an appropriate match for their daughter and 
were able to fund the wedding, they would 
marry her off at that point, due to fear that they 
would not be able to do so later on. This was 
the accepted practice, primarily during times of 
hardship (Rambam Sefer Nashim, Hilkhot Ishut 
3:19; Shulhan Arukh, Even HaEzer 37:8). 


NOTES 
Rabbi Eliezer says...he may also nullify her 
Vows - 79)... 121k wy 10: The halakha is not 
in accordance with this opinion. Rather, a hus- 
band may not nullify his betrothed’s vows until 
she enters the wedding canopy (see Meiri). 
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The Gemara asks: And let us say that “days” means a month, as it 

is written: “But a whole month of days” (Numbers 11:20), and 

the verse about Rebecca might then have meant that her family 

wanted to wait for a month, or at least for ten days. They say: One 

derives the meaning of an unspecified use of the term “days” 
from another unspecified instance of the term “days,” which 

means a year. And one does not derive the meaning of an unspec- 
ified use of the term “days” from an instance of the term “days,” 
about which the term “month” is stated. Consequently, it can be 

derived from the verse that the ordinary amount of time required 

for a virgin to prepare for marriage is twelve months. 


§ Rabbi Zeira said: It was taught in the Tosefta (Ketubot 5:1) with 
regard to a minor girl:° Either she or her father may delay" 
the wedding until she has reached majority. The Gemara asks: 
Granted, she, the girl herself, may delay the wedding if she feels 
she is not ready, as she is the one who will be directly affected, but 
why should her father be allowed to delay her wedding? If it is 
suitable for her to get married, what difference does it make to 
her father? The Gemara answers: He thinks: Perhaps she agrees 
to get married now because she does not fully know what she is 
doing. But tomorrow, she will realize the marriage was a mistake, 
rebel, and leave her husband, and then she will come back and 
become a burden to me. Therefore, her father prefers that she wait 
until she has reached majority and marry when she is completely 
aware of what is involved. 


Rabbi Abba bar Levi said: One may not finalize an agreement 
to marry a minor girl" in order to marry her while she is still a 
minor, but one may finalize an agreement to marry a minor girl 
in order to marry her when she becomes an adult woman. With 
regard to the latter halakha, the Gemara asks: Isn’t that obvious? 
If he will marry her when she becomes an adult woman, there 
is nothing unusual about this case. The Gemara answers: Lest 
you say that one should be concerned that she might become 
afraid of marriage from making plans now, and this will cause her 
resolve to weaken, and then even when she becomes an adult she 
will maintain reservations about the matter, Rabbi Abba bar Levi 
therefore teaches us that one need not be concerned about this. 
One may finalize an agreement to marry her as an adult even when 
she is a minor girl. 


§ Rav Huna said: If she has reached her majority, even for just 
one day, and then she is betrothed, she is given her thirty 
days to prepare for her wedding, like a widow, since prior to 
reaching adulthood she presumably had already prepared every- 
thing needed for her marriage. The Gemara raises an objection 
from a baraita: If she grew up, she is similar to a betrothed 
woman who has been asked to marry her betrothed. What, is it 
not that she is similar to a virgin who has been asked to marry, 
and she has twelve months to prepare? The Gemara answers: No, 
it means that she is similar to a widow who has been asked to 
marry her betrothed, who gets only thirty days to prepare. Only 
young women who have not reached majority and who are virgins 
get a year to prepare; after majority, all women, regardless of 
whether they are virgins, get thirty days. 


The Gemara attempts another refutation of Rav Huna’s statement: 
Come and hear a proof from a mishna (Nedarim 73b): Ifa grown 
woman waited twelve months since betrothal and is still not 
married, Rabbi Eliezer says: Since her husband is obligated to 
provide for her sustenance, he may also nullify her vows" (see 
Numbers, chapter 30). It can be inferred from this that the waiting 
period for a grown woman is also twelve months. The Gemara 
responds by emending the text of the mishna: Say that ifa grown 
woman waited thirty days or a young woman waited twelve 
months, Rabbi Eliezer says: Since her husband is obligated to 
provide for her sustenance, he may nullify her vows. 
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The Gemara attempts another refutation of Rav Huna’s statement: 
Come and hear a baraita: Ifsomeone betrothed a virgin, whether 
the husband asks to marry her and she delays the process because 
she says that she requires more time or whether she asks to marry 
him and the husband delays the process because he is not yet ready, 
she is given twelve months from the time the request was issued 
but not from the time of the betrothal, even if that was much 
earlier, and a grown woman is similar to one who has been asked 
to marry.” How is this so? If she has reached her majority for one 
day, and she is then betrothed, she is given twelve months from 
the day of her betrothal, because it is the same as the day of her 
majority. One who was already a betrothed woman when she 
reached majority is given thirty days. Therefore, the refutation of 
the opinion of Rav Huna is a conclusive refutation. 


The Gemara asks: What is meant by the words: And one who 
was already a betrothed woman is given thirty days? Rav Pappa 
said: This is what it is saying: With regard to a grown woman 
who has been an adult for twelve months and is then betrothed, 
she is given thirty days, like a widow, and not another twelve 
months. 


§ The mishna states: Ifthe appointed time for the wedding arrived 
and they did not get married, she may partake of teruma. Ulla said: 
By Torah law, the daughter of a non-priest betrothed to a priest 
may partake of teruma immediately, even before the wedding date 
arrives, as itis stated: “If a priest buy any soul, the acquisition of 
his money, he may eat of it” (Leviticus 22:11), and this woman is 
also an acquisition of his money through the betrothal. Therefore, 
she is entitled to partake of teruma. What, then, is the reason the 
Sages said that she may not partake? It is lest someone pour her 
a cup of teruma wine while she is in her father’s house. Although 
she may drink it as the betrothed of a priest, since she is still living 
in her father’s house there is a concern that she will give her 
brother or sister to drink from the wine, which is prohibited, as 
they are non-priests. 


The Gemara asks: If so, then if the time arrived and they did not 
get married, there should also be concern that she might give it to 
members of her family, as she is still in her father’s house. Why, then, 
does the mishna say that she is permitted to partake of teruma at 
that time? The Gemara answers: There, after the time for the wed- 
ding has arrived, he designates a specific place for her. Since her 
husband is obligated to provide for her sustenance, he will want to 
ensure that she receives her food in a particular place so that she 
notuse it to feed her family. This mitigates the concern that she may 
inadvertently give it to her brother or sister to drink. 


The Gemara asks: However, if that is so, then the halakha should 
also be that a gleaner who is a priest and is employed by an Isra- 
elite may not partake of teruma, lest the other members of the 
household come to eat with him from the teruma. The Gemara 
rejects this: Now, even though the members of the Israelite house- 
hold feed the priest from their food, as he is their employee, would 
they eat from his food? They would not. Therefore, there is no 
reason for concern and no reason to prohibit him from eating 
teruma. This is Ulla’s opinion. 


However, Rav Shmuel bar Rav Yehuda said: The reason for the 
rabbinic decree is due to abrogation [simfon],' cancellation of 
the contract. It may become known after the betrothal that she 
has blemishes that can retroactively annul the betrothal, and it 
would then become apparent that she had partaken of teruma 
unlawfully. 


Abrogation [simfon] — jia: Probably from the Greek obp@wvov, 


LANGUAGE 
ment. The Gemara uses the term to refer to the cancellation of an 


symphonon, meaning agreement or the conditions of an agree- agreement due to non-fulfillment of the conditions. 


HALAKHA 


A grown woman is similar to one who has 
been asked to marry — T¥AND KT 197 TNA: If 
one requests to marry his betrothed after she has 
reached adulthood, she is given twelve months from 


is betrothed during the first twelve months a 


welve months to prepare her wedding, even if 
requested an earlier wedding date. If the betrot! 
or the request occur more than twelve months a 


he day that she reached majority. Similarly, if she 
fter 
reaching majority, she has until the end of those 


he 
hal 
fter 


her majority, she is given only thirty days, as sta 


Ishut 10:17; Shulhan Arukh, Even HaEzer 56:1). 


in the baraita and in accordance with Rav Pappa, 
he is the later amora (Rambam Sefer Nashim, Hilkhot 


ed 
as 
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HALAKHA 

There is no abrogation with regard to slaves — iawo 
x2 Dtaya: One who buys a slave or maidservant can- 
not nullify the sale if he discovers a blemish that does not 
prevent them from performing their labors. This is because 
he already saw any visible blemishes when he bought and 
accepted them, and hidden blemishes are irrelevant, since 
a slave is intended for work. However, if there is a blem- 
ish that prevents the slave from performing his work, this 
is a mistaken acquisition, in accordance with the Gemara 
(Rambam Sefer Kinyan, Hilkhot Mekhira 15:12; Shulhan Arukh, 
Hoshen Mishpat 232:10). 


Perek V 
Daf58 Amuda 


LANGUAGE 
Gambler [kuvyustus] - Dworp: From the Greek 
Kupevtýç, kubeutés, meaning one who plays with dice, 
a gambler. The defect is not only the amount of time he 
wastes by being involved in gambling, but there is also the 
possibility that he may lose money in the game and steal in 
order to pay his debts. 
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The Gemara asks: If so, ifthe rabbinic decree that prohibits a woman 
betrothed to a priest from partaking of teruma is due to concern for 
possible abrogation of the marriage, then a woman who entered the 
wedding canopy but has not yet engaged in sexual intercourse 
should also be prohibited from partaking of teruma, as the husband 
does not yet know whether she has blemishes. The Gemara answers: 
There, in that situation, he investigates her through the agency 
of his female relatives and only then enters the wedding canopy. 
Consequently, there is no longer any concern about abrogation. 


The Gemara asks: However, if that is so, then according to this 
rationale, a priest’s slave whom the priest purchased from an 
Israelite should not partake of teruma, due to concern of abroga- 
tion. Perhaps the priest will discover a defect in the slave, resulting 
in the retroactive cancellation of the acquisition and causing the 
slave to return to his Israelite master after he had mistakenly eaten 
teruma. The Gemara answers: There is no abrogation with regard 
to slaves," since no type of defect could cause the cancellation of 
the transaction. The reason for this is that if the defect is external, 
then he sees it at the point of sale and accepts it. And if the defect 
is internal, since he needs him for labor, concealed defects do not 
concern him. With regard to other types of defects, e.g., if he was 
discovered to be a thief or 


a gambler [kuvyustus],'"" it has come to him, meaning that the 


seller has caught the buyer in a binding transaction, and he cannot 
annul the sale due to this kind of defect, as these characteristics are 
common in slaves. What is the halakha if it was discovered that the 
slave was an armed bandit or that the king had signed his death 
warrant, and there is a danger that the government will catch him 
and execute him? These are serious and uncommon defects that in 
principle could invalidate a sale. However, these defects generate 
publicity." In such unusual and severe circumstances, everyone 
is aware of them. Therefore, it is assumed that the buyer knew 
about them as well and nevertheless acquiesced to buy the slave. 
Consequently, there is no reason to revoke the sale of a slave. 


HALAKHA 


A thief or a gambler — pippvarp ix 333: If one bought a slave 
and discovered that the slave was an armed robber, this is con- 
sidered a defect that makes him worthless, since the king will 
presumably catch the slave and kill him. Similarly, if the slave 
had been registered as belonging to the king, this is also a 
defect that voids the transaction. However, if the slave is found 


Gambler - Depyayp: This word is from Greek, and there is some 
dispute among the commentaries about the meaning of the 
word in the Gemara. Rabbeinu Gershom, Rashi, and the Rivan 
explain that this is a kidnapper (see Rambam). Tosafot express 
puzzlement at this interpretation and prefer the explanation of 
Rabbeinu Hananel, that it means a gambler. 


Generate publicity — av) IN xbp: Rashi explains that since 
matters like this generally become public knowledge, if one 


NOTES 


to be a thief or a kidnapper, the buyer cannot renege, since it 
is presumed that slaves act in this way. The Rema writes that 
discovering the slave to be a kidnapper is akin to finding out 
that he is an armed robber. But if he turns out to be a gambler, 
this does not void the transaction (Rambam Sefer Kinyan, Hilkhot 
Mekhira 15:13; Shulhan Arukh, Hoshen Mishpat 232:10). 


bought the slave regardless, it appears that he considered this 
defect and accepted it. Consequently, he may not renege on 
his transaction. However, Rabbeinu Tam, Rambam, and others 
explain that if the buyer was unaware of such a major defect 
or of any hidden blemish that could cause the slave to be idle 
from work, such as epilepsy or skin boils, the transaction may 
be annulled. In this case, however, the defect is common knowl- 
edge and therefore there is no concern that someone would 
inadvertently buy such a slave (see Ra'avad). 
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The Gemara asks: After all, according to this Sage, Ulla, and 
according to that Sage, Rav Shmuel bar Rav Yehuda, she may 
not partake of teruma, so what is the difference between them? 
The Gemara answers: The practical difference between them 
is in cases where he accepted, or he transferred or went." If 
the husband explicitly accepted her blemishes, there is no con- 
cern with regard to abrogation, but there is still a concern that 
she will give her family members teruma wine. Conversely, if 
the father transferred his daughter to the agents of the husband 
and entrusted her to their care, or ifthe father’s own agents went 
with the girl and the agents of the husband, there is no longer 
concern that she might give her family members teruma, as she 
is not with them, but there is still a concern about abrogation. 


§ The mishna states that there is a dispute with regard to howa 
priest must provide for the sustenance of his betrothed once 
the appointed time for the marriage arrives. Rabbi Tarfon says: 
He may give her everything from teruma. Rabbi Akiva says: 
He must give her half non-sacred food and half may be teruma. 
Abaye said: This dispute is referring to a daughter of a priest 
betrothed to a priest. But with regard to an Israelite woman 
who was betrothed to a priest, all agree that he must give her 
half non-sacred food and half may be teruma. A priest’s daugh- 
ter is familiar with the halakhot of teruma and knows how to 
handle it when she is ritually impure, but when an Israelite 
woman is not yet familiar with these procedures, there is concern 
that she might defile the teruma. Consequently, she is given some 
non-sacred food to use as well. 


And Abaye also said that this dispute is referring only to a 
betrothed woman whose wedding date has arrived, but with 
regard to a married woman, all agree that her husband must give 
her half of her needs from non-sacred food and half may be 
teruma, as it is not appropriate for his wife to have to go to the 
trouble of selling teruma in order to obtain non-sacred food. 


This is also taught in a baraita: Rabbi Tarfon says: He may 
give her everything from teruma, and Rabbi Akiva says: Half 
must be non-sacred food and half may be teruma." In what case 
is this statement said? With regard to a daughter of a priest 
betrothed to a priest. But with regard to an Israelite woman 
betrothed to a priest, all agree that she gets half non-sacred 
food and half may be teruma. In what case is this statement 
said? With regard to a betrothed woman, but with regard to a 
married woman, all agree that he must give half non-sacred 
food and half may be teruma. 


Rabbi Yehuda ben Beteira says: He need not give half and half, 
but rather he may give her two parts teruma and one part 
non-sacred food. Rabbi Yehuda says: He may give her all of it 
in teruma, but as the value of teruma is lower than that of non- 
sacred food, the amount must suffice so that when she sells 
teruma during the days when she is ritually impure, she can 
buy a sufficient quantity of non-sacred food with the money. 
Rabban Shimon ben Gamliel says: Wherever teruma is men- 
tioned, he must give her double the amount that she would 
receive of non-sacred food, so that she will not have difficulty 
locating buyers for her teruma. Teruma is less popular and its 
price is significantly lower, since its use is restricted. But if she 
receives a large amount of teruma, she will be able to sell it at an 
even lower price and locate a buyer more easily. 


Half must be non-sacred food and half may be teruma - 
mana ayam pan nypa: If the husband is a priest and he 
supports his wife through a third party, he may give her half 
teruma and half non-sacred food, in accordance with the opin- 


HALAKHA 


ion of Rabbi Akiva. All agree with his opinion with regard to a 
married woman, and moreover the halakha is in accordance 
with his opinion in his disputes with another tanna (Rambam 
Sefer Nashim, Hilkhot Ishut 12:13). 


NOTES 


He accepted, or he transferred or went - bm spa bap: 
Rashi explains here, and in greater detail in a parallel 

passage in tractate Kiddushin (11a), that these three words 

hint to three different situations. The verb accepted 

means that the husband declares in advance that he 

accepts any blemishes that would be found in in his bride. 
The term transferred is referring to a case where the father 
had already transferred his daughter into the care of the 

husband's agents. The word went means that agents of 
the father accompanied the husband's agents. In the first 
case, there is no concern about abrogation but there is a 

concern that the wife might give teruma wine to her fam- 
ily members. In the other cases, there is no concern about 
teruma wine but there is concern about abrogation. 

Tosafot offer an alternative explanation: In all three 
cases, there is no concern of abrogation, as the transac- 
tion has already been finalized, but there is a concern that 
the bride may give teruma wine to others, as even when 
she goes with the agents, she might give her father or the 
agents some teruma wine. The Meiri explains that there 
are really only two situations involved: Accepted, means 
that the husband accepted the blemishes; transferred 
and went, means that the father gave his daughter to 
agents and accompanied them. In the latter case, there 
is concern about abrogation but not that she may give 
teruma wine to others, as her father is an adult and knows 
how to take care not to partake of teruma. Rabbeinu 
Crescas Vidal also explains that only two cases are being 
discussed: The husband accepted the blemishes, or the 
father transferred and went, meaning he gave his daugh- 
ter to the agents and went away. Consequently, there is 
only concern for abrogation. 

Rabbi Avraham Av Beit Din and the Ra’avad explain 
differently, that there is only one case here: The father 
accepted the betrothal money, gave her to the agents, 
and went away. Consequently, there is concern only for 
abrogation, but there is no concern that she may give 
teruma wine to those not authorized to drink it. 


Two parts teruma - TANA by nit mw: The explana- 
tion for this opinion is fairly simple: ‘if one deducts the 
period of menstruation and the additional time needed 
to become ritually pure, the amount of non-sacred food 
needed comes out to approximately one third of the 
total allotment (see Maharshal). The Hatam Sofer says 
that this calculation is referring to a married woman, who 
becomes impure periodically due to conjugal relations 
with her husband as well as during menstruation. 
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The Gemara asks: What is the difference between the opinions 
of Rabbi Yehuda and Rabban Shimon ben Gamliel? The Gemara 
answers: The practical difference between them is with regard to 
effort. According to Rabbi Yehuda, she must make an effort to 
find buyers who will provide her with enough non-sacred food 
for her needs, and consequently, according to him the husband 
must provide an amount of teruma that is equal in value to the 
amount of non-sacred food to which she is entitled. In contrast, 
Rabban Shimon ben Gamliel adds additional teruma to her allot- 
ment beyond this amount, so that she will not be forced to go to as 
much trouble to sell it. 


§ The mishna states that a yavam does not enable the yevama to 
partake of teruma. The Gemara asks: What is the reason for this? 
The Merciful One states in the Torah: “The acquisition of his 
money” (Leviticus 22:11) may partake of teruma, but this woman 
is his brother’s acquisition and not his, since a yavam does not 
complete his marriage to the yevama until he consummates the 
marriage. 


§ The mishna said that if she completed six months from the time 
of the request for marriage under the aegis of the husband and 
another six months under the aegis of the yavam, she may not 
partake of teruma. It then says that this is also true ifshe completed 
most of the year under the aegis of the husband, and then it says 
that this is also true if she completed most of the time under the 
aegis of the yavam. The Gemara asks: Now that you say that if she 
completed most of the time under the aegis of the husband this 
does not enable her to partake of teruma, is it necessary to say that 
the same is true if she spent most of the time under the aegis of 
the yavam? The Gemara answers: The tanna teaches the mishna 
employing the style: This, and it is unnecessary to say that, mean- 
ing that the cases are organized from the less obvious to the more 
obvious. 


§ The mishna states that this ruling, that a woman betrothed to a 
priest may partake of teruma while she is still in her father’s house 
if the time for her wedding has arrived, is according to the initial 
version of the mishna.® But that according to the final version, 
she may not partake of teruma until she has actually entered the 
wedding canopy. The Gemara asks: What is the reason for this later 
ruling? Ulla said, and some say that Rav Shmuel bar Yehuda said, 
that it is due to concern about abrogation, as the woman may have 
some blemish that will cause the annulment of the marriage, and it 
will then be clear that she consumed teruma unlawfully. 


The Gemara comments: Granted, according to the opinion of 
Ulla, the first ruling that the Sages taught in the initial version 
of the mishna, namely that she may not partake of teruma in her 
father’s house immediately after betrothal, is because Ulla was 
concerned lest someone pour her a cup of teruma wine while she 
would be in her father’s house. And the latter ruling, that she may 
not partake of teruma until she actually enters the wedding canopy, 
even after the time for marriage arrives, is due to concern about 
abrogation. Consequently, there are two different reasons for the 
two different rulings." 


BACKGROUND 


HALAKHA 


The initial version of the mishna — miwa mwa: This is refer- 
ring to an ancient Mishna that was in existence long before 
Rabbi Yehuda HaNasi. Occasionally, statements of tanna‘im 
were recorded in written form in early generations. Statements 
of the initial text of the Mishna are sometimes cited in Rabbi 
Yehuda HaNasi’s version of the Mishna, followed by the version 
formulated by later Sages. The mention of an initial version of 
the mishna might be followed by a statement of Rabbi Akiva, 
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as his version of the Mishna and that of his students, e.g., Rabbi 
Meir, formed the basis of Rabbi Yehuda HaNasi’s Mishna. It is 
often clear from a discussion that a mishna is referring to an 
earlier version of its ruling, as later Sages dispute the explanation 
and precise formulation of statements they heard from their 
teachers. Some mishnayot date back to the early days of the 
Second Temple. Likewise, Beit Shammai and Beit Hillel dispute 
the meaning of certain initial versions of mishnayot. 


The reason for the final version of the mishna — oyy 
mix mwa: The Rambam writes that the reason for the 
final ruling of the mishna is the concern that she might 
serve teruma wine to her family members. He does not 
mention concern for abrogation at all, and it seems that 
he relies on the Gemara in tractate Kiddushin (10b—1a), 
and a comment of Josafot there (Rambam Sefer Zera‘im, 
Hilkhot Terumot 6:3). 


Perek V 
Daf58 Amud b 


KPP TTT IRW at Kby 
Dwa KPN jia DWN 
AYENA IDD 


AIP VRP NPA PI KPN 
TSP wpa Aw -yn nTa 
npa maw x yan npa 


-iNO T nwyn wapa ITV 
1 agia N) Aw y i 
SRT PHP DII K PNN 

pon ni 


TYD 11 WON MNT TT WX 193 
PRIIP pig” AYI D Tw 
-MIR pa WPD 9 NIPP “wy 
APY DWN - PP APYN PY 
-PT PI PA? T >) 

TRAMI 


mwya nnn niina apa yan 
DDA PTE TAPYA DPA IMs IPT 
nisin 


my TUYN WTA: yp Ni? 
nen baie TYY KTT- iw 
DÁM AYRI wx iI -Kh 


This file may not be reproduced or distributed in any form without express permission from the publisher 


However, according to Rav Shmuel bar Yehuda, the first ruling was 
due to abrogation and the latter ruling was also due to abrogation. 
If so, what is the difference between the reasoning of the initial 
version of the mishna and the decision of the court that convened 
after them? 


The Gemara answers: The practical difference between them is with 
regard to superficial investigation, i.e., the investigation that could 
have been conducted on his behalf by his female relatives, which 
could have been only a superficial investigation. One Sage holds that 
superficial investigation is considered a valid investigation, and 
therefore once he requested to marry her and the marriage date 
arrived, there is no concern ofa later abrogation, and one Sage holds 
that superficial investigation is not considered a valid investiga- 
tion, and consequently there is still concern that when he consum- 
mates the marriage he will find some blemish on her and abrogate 
the marriage. 


MISHNA If one consecrates his wife’s earnings," 


meaning anything she produces, such as 
thread that she spins from wool, which, according to the Sages’ 
ordinance, belongs to her husband, she may work and sustain 
herself from her earnings, as the consecration is ineffective. However, 
there is a dispute with regard to the surplus," meaning any earnings 
she produces in excess of the amount she is required to produce 
for her husband. Rabbi Meir says: The surplus is consecrated 
property, and Rabbi Yohanan the Cobbler says: The surplus is 


also non-sacred. 
G E M A Rav Huna said that Rav said: A woman 
may say to her husband: I will not be 
sustained by you and, in turn, I will not work, i.e., you will not 
keep my earnings. He holds that when the Sages instituted the 
various obligations and rights of a husband and wife, the husband's 
obligation to provide for the wife’s sustenance was the primary one, 
and they then decreed that her earnings belong to him in return, 
due to concern about animosity. If he would be obligated to provide 
for her sustenance but she would be allowed to work and keep her 
earnings, he would resent her. Since her right to sustenance is the 
primary one, if she says: I will not be sustained by you and, in 
turn, I will not work," i.e., you will not keep my earnings, she has 
permission to do so. As the arrangement was established for her 
benefit, she may cancel it ifit is not suitable for her. 


The Gemara raises an objection from a baraita: They instituted the 
husband’s responsibility for her sustenance in exchange for his right 
to her earnings. This indicates that the primary enactment is the 
husband's right to his wife’s earnings, and the ordinance that requires 
him to provide her with sustenance comes as a result. According to 
this, the wife would not be allowed to waive the arrangement, con- 
trary to Rav Huna’s statement. The Gemara responds: Emend the 
text of the baraita and say instead: They instituted her earnings in 
exchange for the husband's responsibility for her sustenance. 


The Gemara raises an objection: Let us say that the mishna 
supports Rav Huna’s opinion, as it is taught: If one consecrates 
his wife’s earnings, she may work and sustain herself from her 
earnings. What, is it not discussing a woman who is sustained by 
her husband, meaning that he is willing to sustain her, although 
she relinquishes her right to sustenance in accordance with Rav 
Huna’s principle? Therefore, her earnings do not belong to him to 
consecrate. The Gemara answers: No, it is discussing a woman who 
is not sustained by her husband, as he does not have sufficient funds 
to sustain her. Consequently, there is no proof with regard to Rav 
Huna’s statement. 


HALAKHA 

If one consecrates his wife's earnings — "Wyn wtpaT 
inwy P: If one consecrates his wife's earnings, she can 
nevertheless sustain herself from her earnings, and the 
additional amount is also non-sacred, in accordance with 
the opinion of Rabbi Yohanan the Cobbler, as the Gemara 
(59a) ruled in accordance with his opinion (Rambam Sefer 
Hafla‘a, Hilkhot Arakhin VaHaramim 6:28; Shulhan Arukh, 
Even HaEzer 81:1). 


If she says: | will not be sustained by you and | will 
not work — wiy Yg) NIH YX TVA: Ifa woman tells 
her husband that she will not be sustained from his pos- 
sessions and will not perform labor for him, her wishes 
are respected, as the Sages established her earnings in 
exchange for her sustenance, in accordance with the 
Gemara’s ruling in favor of Rav Huna’s opinion (107b). The 
Rema writes that this stipulation refers only to earnings 
that a woman produces to provide income, but in all cases 
she is obligated to see to the needs of her home (Rambam 
Sefer Nashim, Hilkhot Ishut 12:4 and Maggid Mishne there; 
Shulhan Arukh, Even HaEzer 69:4, 80:15). 


NOTES 


The surplus — ania: Rashi, the Rivan, and many other 
early authorities explain that this clause of the mishna is a 
separate halakha that is not intrinsically connected to the 
first clause, and that it is referring to one who explicitly 
stated that he is consecrating the surplus. However, it is 
suggested in the Shita Mekubbetzet that Tosafot do not 
concur with this opinion. Similarly, the Rosh interprets 
the mishna as referring to one who consecrated all of his 
wife's earnings without differentiating. However, he says 
that there is a distinction in the halakha between the basic, 
required amount and the surplus amount she produced. 
The Meiri explains that the mishna discusses one who 
consecrated the surplus amount together with the rest 
of his wife's earnings, in addition to one who explicitly 
specified the surplus to be consecrated. 

There is also a similar dispute with regard to the exact 
definition of the surplus. Rashi, together with most of the 
early authorities, explains that the surplus mentioned here 
has a precise definition, and it refers to whatever a woman 
produces beyond the quota required of her, as explained 
in a mishna below (see 64b). Others explain that the sur- 
plus is what remains after the wife has sustained herself 
from her earnings, even if she did not produce more than 
the required quota (Jalmidei Rabbeinu Yona). These dispa- 
rate explanations, which are somewhat connected, form 
the basis of the different interpretations of this Gemara. 
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Work for me but | will not sustain you — ‘ay nyy 
PRI: A master may tell his Canaanite slave: Work for 


me but | will not sustain you, and 
go and beg for food and receive 


the slave must then 
his sustenance from 


charity (Rambam Sefer Kinyan, Hilkhot Avadim 9:7). 


He can compel her to produce 


her earnings - bio» 


my mynd minh: Ifa woman refuses to perform labor 
that she is obligated by marriage to perform, she may 
be compelled to do so, according to some even by 
corporal punishment (Rambam Sefer Nashim, Hilkhot 
Ishut 21:10; Shulhan Arukh, Even HaEzer 80:15, and in the 


comment of Rema). 


Your hands are consecrated to the One Who made 
them - opwiyd yp wp»: In the case of one who 
says to his wife: Your hands are consecrated to the One 


Who made them, all her earnings 
since her hands are subjugated to 


will be consecrated, 
him to perform labor. 


This is according to the Rambam’s understanding that if 


the husband said this explicitly, th 
Reish Lakish that the consecration 

the Ran says that even in this case 
consecrated, as she has the right 


e Rabbis concede to 
akes effect. However, 
her earnings are not 
to say: | will not be 


sustained by you, and in turn | wil 
Sefer Hafla‘a, Hilkhot Arakhin VaHai 


not work (Rambam 
ramim 6:28; Shulhan 


Arukh, Even HaEzer 81:1, and in the comment of Rema). 
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Canaanite slave — 


3933 Tay: A Canaanite slave is a non-Jewish 


The Gemara asks: If it is discussing a woman who is not sustained, 
what is the purpose of stating that he may not consecrate her earn- 
ings? Even according to the one who says that a master can say to 
his slave: Work for me but I will not sustain you," this applies only 
to a Canaanite slave,’ about whom it is not written: “With you.” But 
with regard to a Hebrew slave? about whom it is written: “It is good 
for him with you” (Deuteronomy 15:16), this does not apply, and the 
master must sustain him just as he sustains the members of his own 
household. And this is true all the more so with regard to his wife, as 
there is a specific obligation of sustenance. Consequently, if he does 
not do so, he certainly has no right to her earnings. 


The Gemara answers: This halakha did not need to be stated, but the 
latter clause was necessary, as it contains a novelty with regard to the 
surplus: Rabbi Meir says that the surplus is consecrated property, 
and Rabbi Yohanan the Cobbler says it is non-sacred. 


The Gemara comments: This opinion of Rav Huna disputes that of 
Reish Lakish, as Reish Lakish said: Do not say that the reason for 
the opinion of Rabbi Meir is that since he maintains that a person 
may consecrate an object that has not yet come into the world, the 
consecration can take effect even on her future earnings. Rather, say 
that the reason for the opinion of Rabbi Meir is that since he can 
compel her to produce her earnings" for him, it is as if he had a 
certain legal claim to the products of her hands, i.e., her earnings. 
Consequently, he is considered as if he had said to her: Your hands 
are consecrated to the One Who made them," and the consecration 
can therefore take effect on something that already exists. Since Reish 
Lakish said that he may compel her to produce earnings for him, the 
implication is that she may not say: I will not be sustained and I will 
not work. 


With regard to Reish Lakish’s statement, the Gemara asks: But he 
did not say this to her; rather, he said that he was consecrating her 
earnings. The Gemara answers: Since we heard that Rabbi Meir 
said: A person does not say things for naught, and according to this 
principle, when one says something that has no halakhic meaning, it 
is interpreted as if he had said something that does have halakhic 
relevance, he is considered as if he had said to her: Your hands are 
consecrated to the One Who made them. 


BACKGROUND 
A Hebrew slave — a tay: A Hebrew slave is an adult male 


slave purchased by a Jew (see Leviticus 25:44-46). After he is 
purchased, such a slave must be immersed in a ritual bath, and, if 
male, circumcised. These acts signify a change in the slave's status. 
Although he is not yet a Jew in all respects, a Canaanite slave must 
observe all of the Torah’s prohibitions and must fulfill all positive 
mitzvot that are not time bound. In many respects, Canaanite 
slaves are their masters’ property and may be sold and purchased 
ike other possessions. His master can free him by giving him a 
bill of manumission, a document resembling a bill of divorce in its 
ormat, but there is a positive mitzva not to free a Canaanite slave 
without compelling reasons. There is one exception to the above 
principle: A slave goes free automatically if his master blinds him, 
nocks out his tooth, or destroys any one of twenty-four other 
extremities. This applies regardless of whether the master caused 
he damage intentionally (see Exodus 21:26-27). 


Your hands are consecrated to the One Who made them - 
pesyd Pr wp»: The Rashba asks: How can a husband con- 
secrate his wife's hands? Obviously her hands do not belong to 
him; he cannot sell them or give them away. Even with regard to 
a slave who is his property, the halakha does not allow the owner 


NOTES 


ew who becomes the slave of another Jew. There are two ways 
in which a Jew can enter such servitude: (1) The court may sell a 
hief into slavery if he does not have the means to make restitution 
or his theft (Exodus 22:2). (2) If a Jew becomes impoverished, he 
may choose to sell himself to seek relief from his poverty (Leviticus 
25:39). A Hebrew slave sold by the court goes free after serving 
his master for six years (Exodus 21:2), but one who sells himself as 
a slave may sell himself for six years or for a longer period. In the 
ubilee Year, all Hebrew slaves are freed irrespective of how long 
hey have served (Leviticus 25:40). A Hebrew slave may also attain 
his freedom by paying his master the value of the remainder of 
he term for which he was sold. If a Hebrew slave has a wife and 
children, his master is obligated to provide for their sustenance 
as well. 


to consecrate the slave's hands, and therefore he certainly may 
not do this with his wife. The Rashba therefore explains that it 
means that he can consecrate her hands vis-a-vis the earnings 
they produce, just as one can consecrate a tree for its fruit (see 
Tosafot and Avnei Milluim). 
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The Gemara asks: Does Rabbi Meir hold that a person may not 
consecrate an object that has not yet come into the world? 
Isn't it taught in a baraita that if a gentile says to a woman: You 
are hereby betrothed to me after I convert;" or if she was a gentile 
and he said to her: You are hereby betrothed to me after you 
convert; or if he was a slave and said to her: After I am emanci- 
pated; or if she was a maidservant and he said to her: After you are 
emancipated; or if she was married and he said to her: After 
your husband dies; or if he was married to her sister and he said: 
After your sister dies, as at that point the betrothal could take effect; 
or if she was a widow waiting for her yavam and he said to her: After 
your yavam performs halitza with you, Rabbi Meir says: If any of 
these cases occurred, she is betrothed. Apparently Rabbi Meir 
maintains that betrothal can take effect even on something that 
has not yet come into being. 


The Gemara answers: Actually, from that baraita, one can learn 
that this is Rabbi Meir’s opinion, but Reish Lakish merely wanted 
to say that no inference is to be learned from this mishna, as it is 
possible to explain Rabbi Meir’s words in another way, based on the 
principle that a person does not say things for naught. 


§ The mishna states that with regard to the surplus, Rabbi Meir 
says: It is consecrated property. The Gemara asks: According to 
this opinion, when does the surplus amount become consecrated? 
Rav and Shmuel both said: The surplus is consecrated only 
after the woman’s death. Rav Adda bar Ahava said: The surplus 
is consecrated while she is still alive. 


Rav Pappa discussed it, as he was perplexed by this dispute: With 
regard to what do they argue? If we say that the husband provides 
for her sustenance and additionally provides her with a silver 
ma'a coin every week for the rest of her needs, as he is obligated to 
do (see 64b), then what is the reason for the opinion of the one 
who said it is consecrated only after her death? As the husband 
has fulfilled all of his obligations and is consequently the owner of 
his wife’s earnings, he should be capable of consecrating them. 


And if we rather say that he does not provide for her sustenance 
and does not provide her with a silver ma‘a for her needs, and she 
must consequently support herself entirely, then what is the reason 
for the opinion of the one who said that it is consecrated in her 
lifetime? It is possible that at some point she will not find sufficient 
employment, and since her husband does not provide for her 
sustenance or her other needs, she will need the money for herself 
and there will not be any surplus at all. 


The Gemara answers: Actually, one must explain that they are 
discussing a situation where he provides for her sustenance, but 
does not provide her with a silver ma‘a for her needs, and this is 
their dispute: Rav and Shmuel maintain that the main enactment 
was that they established 


HALAKHA 


A person may not consecrate an object that has not yet come 
into the world - adiyh wa Kow 127 wpa ots px: One may not 


consecrate objects that have not yet come into the world, in accor- 


dance with the opinion of the Rabbis, who disagree with Rabbi 
Meir (Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 6:26). 


You are hereby betrothed to me after | convert, etc. — mis "11 
nD PANNY anxd % nwnpn: If a gentile who says to a woman: 
You are betrothed to me after | convert, or after you convert, she 


is not betrothed, since he cannot at present betroth her, in accor- 
dance with the opinion of the Rabbis, who disagree with Rabbi 
Meir. However, if one betroths a yevama, saying that the betrothal 
will take effect after the yavam performs halitza, the woman is of 
uncertain status with regard to betrothal, as some say that the 
betrothal can take effect as an uncertain betrothal even before 
the halitza is performed (Rambam Sefer Nashim, Hilkhot Ishut 7:14, 
Shulhan Arukh, Even HaEzer 40:5-6). 
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NOTES 


Konam - Dp: A konam is one of various types of vows, 
and its halakhot are explained in tractate Nedarim. The 
word konam seems to be an alternate term for an 
offering, and the basic concept of a konam is that one 
prohibits himself or others from deriving benefit from a 
particular object by making that object similar to a con- 
secrated item. Despite this, there is a difference between 
a consecrated item and an object prohibited by a konam. 
Consecration is universal; whatever is consecrated 
becomes prohibited to everyone. In contrast, a konam 
is an individual prohibition relating either to the one 
aking the vow or to another specific person. Moreover, 
consecrated items become the property of the Temple, 
whereas something prohibited by a konam is similar 
o a consecrated item only with regard to its negative 
properties. Although it is prohibited to derive benefit 
rom it, the Temple treasury does not have any rights 
o the item. The continuation of the Gemara discusses 
he differences between a konam and consecration. 


HALAKHA 


What | make to feed you is like an offering [konam] - 
7% Mw sy axy mip: Ifa married woman said: My hands 
are consecrated to the One Who made them, or vowed 
that her husband may not derive benefit from her 
earnings, it is not prohibited for him to use her earn- 
ings, since she is subjugated to him with regard to her 
earnings. However, he should nullify her vow lest he 
divorce her, in which case the vow will take effect and 
it will be prohibited for him to derive benefit from her 
and to remarry her. According to this, since she made a 
konam vow her earnings are also prohibited, in accor- 
dance with the opinion of Rav Ashi (see 59b), who is the 
later authority. The Rema writes that this vow can take 
effect only when she says: My hands are consecrated 
to the One Who made them, and the Rosh, the Ran, 
and the Tur, who maintain that a konam vow cannot 
take effect on an item that does not exist in the world, 
agree (Rambam Sefer Hafla‘a, Hilkhot Nedarim 12:10 and 
Kesef Mishne there; Shulhan Arukh, Yoreh De'a 234:71, Even 
HaEzer 81:2). 
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sustenance in exchange for her earnings, and the silver ma'a coin 
that he must give her in exchange for the surplus that she continues 
to make beyond her quota. And since he does not give her a silver 
maa the surplus is hers, unless some of it is left after her death, in 
which case the husband inherits it. Rav Adda bar Ahava maintains 
that they established sustenance in exchange for the surplus, and 
a silver ma'a in exchange for her earnings. And since he provides 
her with sustenance, the surplus is his, and therefore the sanctity 
takes effect on it immediately when she produces the surplus. 


The Gemara asks: With regard to what do they disagree? The 
Gemara explains: One Sage, i.e., Rav and Shmuel, holds that they 
established something common in exchange for something com- 
mon. Consequently, they established sustenance, which is common, 
in exchange for earnings, which are also common. And one Sage, 
Rav Adda bar Ahava, holds that they established something with 
a fixed amount in exchange for something with a fixed amount. 
Consequently, since a silver maa is a fixed amount and the quota of 
a woman's earnings is also fixed, they established one in exchange 
for the other. 


The Gemara raises an objection to Rav Adda bar Ahava’s opinion 
from a baraita: They established sustenance in exchange for 
her earnings. Apparently, sustenance is not in exchange for the 
surplus. The Gemara answers by emending the text of the baraita: 
Say: They established sustenance in exchange for the surplus of 
her earnings. 


The Gemara attempts another proof from a mishna (64b): Come 

and hear: If he does not give her a silver ma'a for her needs, her 
earnings belong to her. This indicates that the earnings were estab- 
lished in exchange for the silver ma'a, as Rav Adda bar Ahava con- 
tended. The Gemara rejects this by emending the text of the mishna: 
Say: The surplus of her earnings belongs to her. The Gemara 
challenges the emendation: But it is taught in the continuation of 
this mishna: What is the fixed amount that she must earn for him? 

She must spin the weight of five sela of threads of the warp in Judea, 
which is the equivalent of ten sela according to the measurements 

of the Galilee. This clause implies that the mishna is not discussing 

the surplus but rather the quota of her required earnings. 


The Gemara answers: This is what it is saying: How much is the 
required amount of her earnings, so that one can know how much 
of what she produces constitutes the surplus, and to this the mishna 
replied: The weight of five sela of threads of the warp in Judea, 
which is the equivalent of ten sela according to the measurements 
of the Galilee. 


§ Shmuel said: The halakha is in accordance with the opinion of 
Rabbi Yohanan the Cobbler. A husband may not consecrate his 
wife's earnings at all, as they have not yet come into being. 


The Gemara asks: And did Shmuel actually say this? But didn’t we 
learn in a mishna (Nedarim 85a): If a woman said: What I make to 
feed you, i.e., what I earn for you, is forbidden like an offering 
[konam],"“ the husband does not need to nullify this vow. She has 
a prior obligation to work for him, and therefore the konam cannot 
take effect on something that does not belong to her. Rabbi Akiva 
says: Even so, the husband should nullify the vow, lest she produce 
more earnings than is appropriate for him, and the konam will then 
take effect on the surplus amount. Rabbi Yohanan ben Nuri said: 
He should nullify the vow for a different reason, lest he divorce 
her. Since she rendered her earnings forbidden to him, she will be 
prohibited from remarrying him after her divorce, as it would then 
be impossible for him to avoid benefiting from his wife’s earnings. 
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And Shmuel said: The halakha is in accordance with the opinion 
of Rabbi Yohanan ben Nuri, who maintains that the wife can render 
her future earnings prohibited to her husband before these earnings 
have come into being, with the prohibition to go into effect after she 
divorces. This would imply that Shmuel holds that it is possible to 
consecrate an object that has not yet come into the world, contrary 
to what Rabbi Yohanan the Cobbler said. The Gemara answers: 
When Shmuel said that the halakha is in accordance with the 
opinion of Rabbi Yohanan ben Nuri, he was referring only to the 
surplus. 


The Gemara asks: If so, let him say explicitly that the halakha 
is in accordance with the opinion of Rabbi Yohanan ben Nuri 
with regard to the surplus, or alternatively, he should say that the 
halakha is not in accordance with the first tanna, or alternatively, 
he should simply say: The halakha is in accordance with Rabbi 
Akiva, who is concerned about the surplus amount. 


Rather, explain it differently, as Rav Yosef said: Did you speak 
about konamot to prove your contention that one can consecrate 
objects that have not yet come into the world? Konamot are 
different, as they have a special status, since a person can prohibit 
another’s produce to himself. If one says to another: Your produce 
is konam to me, it is prohibited for him to eat that produce, although 
it does not belong to him and the prohibition will apply to it only 
when it reaches his domain. This indicates that a konam has unique 
power that enables a person to consecrate an object that has not 
yet come into the world, which according to Rabbi Yohanan the 
Cobbler is an exception to the principle. Consequently, Shmuel’s 
ruling in accordance with Rabbi Yohanan ben Nuri with regard 
to konamot is not relevant to his opinion on the issue of a wife’s 
earnings. 


Abaye said to him: This analogy cannot serve as a proof. Granted, a 
person can prohibit another’s produce to himself, but this is pos- 
sible because a person can prohibit his own produce to another. 
In both cases there is at least one aspect of the prohibition that is in 
his domain, either when he forbids another's produce to himself, or 
when he forbids produce in his own possession to others. However, 
one cannot prohibit an object that has not yet come into the world 
to another, since a person cannot prohibit another’s produce to 
another. Just as he cannot make a konam and render prohibited to 
another person produce that is not in his possession, he also cannot 
render prohibited to another person produce that has not yet come 
into the world. If so, how can a woman render her earnings prohibited 
to her husband by a konam if those earnings have not yet come into 
the world? 


Rather, the Gemara rejects that explanation and instead explains as 
Rav Huna, son of Rav Yehoshua, said: The mishna does not refer 
to a case where she said: My earnings are konam to you, but rather 
to one when she says: My hands are consecrated to the One Who 
made them," and this konam can take effect because the hands do 
exist in the world. 


The Gemara asks: When she says this in such terms does it become 
consecrated? She is subjugated to her husband with regard to her 
earnings, so how can she consecrate that which is not hers? The 
Gemara answers: She says that the consecration will take effect when 
she will get divorced from her husband. 


The Gemara asks: Is there anything one would do that if done at 
present, the consecration could not take effect and in the future 
the consecration could take effect? Rabbi Elai said: Why not? If 
one told another: This field that I am selling to you will be conse- 
crated when I buy it back from you," doesn’t that field become 
consecrated when he buys it back? It appears that one can cause an 
item to become consecrated in the future although at present he 
cannot consecrate it. 


NOTES 


My hands are consecrated to the One Who made 
them - oped yp wp: The Rashba writes that the 
Sages hada tradition that consecrating one’s hands for 
that which they produce is analogous to consecrating 
a palm tree for its fruit, in which case the sanctity takes 
effect on the fruit. The fruit is formed inside the tree 
and within it; similarly, hands craft the handiwork they 
produce. However, consecrating one’s hands is not 
analogous to setting a trap and consecrating whatever 
is caught in the trap. The trap itself does not create 
what it catches, and therefore it cannot consecrate 
what is in it. 


HALAKHA 


This field that | am selling you will be consecrated 
when | buy it back from you — Fay) DNY i Tw 
wpa gan manpxwsd: If one says to another: This 
field that | am selling you will be consecrated when 
| buy it back from you, it becomes consecrated when 
he repurchases the field. The reason the consecration 
is effective is that he could have consecrated the field 
at the time he made the declaration (Rambam Sefer 
Hafla‘a, Hilkhot Arakhin VaHaramim 6:29). 
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Rabbi Yirmeya objects to this: Are these cases comparable? 

There, with regard to a field, since the field that he is selling 

belongs to him at the time of the sale, it is in his power to conse- 
crate it now. Therefore, he can effect sanctity on it at a later point 

as well. But here, it is not in her power to divorce herself. Con- 
sequently, the analogy is invalid. Rather, this is comparable only 
to a different case, when one says to another: This field that I 

already sold to you will be consecrated when I buy it back from 

you." In that case the field is not consecrated, as, when he said 

this the field was not in his possession, and one cannot consecrate 

an object that has not yet come into the world. 


Rav Pappa objects to this: Is Rav Yirmeya’s analogy comparable? 
There, the field itself and its produce are in the possession of the 
buyer, and therefore the seller cannot consecrate them. Here, her 
body is in her possession, as she owns her hands. Rather, this is 
comparable only to a case where one says to another: 


HALAKHA 


This field that | already sold to you will be consecrated when 
| buy it back from you - Jan manpswad qb maY it mw 
wpm: If one said to another: This field that | sold you will be 
consecrated when | repurchase it from you, then even if he 


repurchases the field it is not consecrated. Since the field was not 
in his possession at the time he made the declaration, it was not 
within his power to consecrate it (Rambam Sefer Hafla‘a, Hilkhot 
Arakhin VaHaramim 6:27). 
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This field that I mortgaged to you" and from whose produce you 
are benefiting will be consecrated when I redeem it from you. 
The halakha is that it is consecrated, since the field itself was not 
transferred to another’s ownership. 


Rav Sheisha, son of Rav Idi, objects to this: Is it comparable? 
There, in the case where he mortgaged the field, it is in his power 
to redeem it, whereas here, with regard to a woman who renders 
her earnings prohibited to her husband, it is not in her power to 
divorce herself from her husband. This is only comparable to 
one who says to another: This field that I have mortgaged to 
you for ten years will be consecrated when I redeem it from you. 
The halakha is that it is consecrated. Similarly, in this case, despite 
the fact that her earnings belong to her husband, when she will be 
divorced they will revert to her, and since her hands have always 
belonged to her, she can consecrate her earnings. 


Rav Ashi objects to this: Is it comparable? There, after ten years 
in any case it will be in his power to redeem it, whereas here, 
with regard to a woman, it is never in her power to divorce her- 
self from her husband. Consequently, there is no way for her to 
consecrate her future earnings. 


HALAKHA 


This field that | mortgaged to you — a MWAH M TW: If 
one said to another: This field that | mortgaged to you will be 
consecrated when | redeem it from you, then when he redeems 
the field it becomes consecrated, since it is then in his power to 


redeem it. Even if the field were mortgaged for a fixed period, 
it is still consecrated, since it is in his power to redeem the 
field after that period (Rambam Sefer Hafla‘a, Hilkhot Arakhin 
VaHaramim 6:29). 
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Rather, the contradiction between the two rulings of Shmuel 
must be resolved in a different manner. Rav Ashi said: Did 
you speak about konamot? Konamot are different," since they 
are a type of inherent sanctity," and therefore the konam can 
take effect on an item that is subjugated to another person, in 
accordance with the halakha articulated by Rava. As Rava said: 
Consecration," the prohibition of leavened bread on Passover," 
and the liberation ofa slave" can all abrogate a lien on property. 
If property was mortgaged to another person, and then the owner 
consecrated it, or if leavened bread was mortgaged and Passover 
arrived and it became prohibited to benefit from it, or if a slave 
was mortgaged and then liberated by his owner, the lien is abro- 
gated. Since konam is a form of consecration, it can take effect 
on an item even when it is subjugated to another when the owner 
prohibited it, similar to the case of mortgaged property. 


The Gemara asks: If it is so, that a konam can remove the lien on 
property, let her earnings become consecrated from now, even 
before her husband divorces her. The Gemara answers: The 
Sages reinforced the husband’s lien in order that it not become 
consecrated now. However, since in general a konam can take 
effect on mortgaged items, it can take effect on her earnings 
after she leaves her husband’s jurisdiction. 

And these are tasks that a wife must 


MI S H N perform" for her husband: She grinds 


wheat into flour, and bakes, and washes clothes, cooks, and 
nurses her child, makes her husband’s bed," and makes 
thread from wool" by spinning it. If she brought him one 
maidservant," i.e., brought the maidservant with her into the 
marriage, the maidservant will perform some of these tasks. 
Consequently, the wife does not need to grind, and does not 
need to bake, and does not need to wash clothes. If she brought 
him two maidservants,' she does not need to cook and does 
not need to nurse her child if she does not want to, but instead 
may give the child to a wet nurse. If she brought him three 
maidservants," she does not need to make his bed and does 
not need to make thread from wool. If she brought him four 
maidservants, she may sit in a chair [katedra]™ like a queen 
and not do anything, as her maidservants do all of her work 
for her. 


HALAKHA 


NOTES 


Konamot are different — niazip xw: The Meiri writes 
hat the commentaries dispute whether Rav Ashi’s words 
relate to the halakha of konamot in general or whether 
he is discussing only a situation where the woman said: 

y hands are consecrated to the One Who made them. If 
he former is true, Shmuel's ruling is to be interpreted as 
explained by Rav Yosef: Even if the woman consecrated 
her earnings themselves, the consecration is valid. The 
atter interpretation is in accordance with the opinion of 
Rav Huna, son of Rav Yehoshua. This dispute has implica- 
ions both with regard to Rav Ashi’s opinion and the 
halakha itself. 


They are a type of inherent sanctity — 14999 931 NWITP: 
Rashi explains at length that the term inherent sanctity 
used in this context does not mean that the item has 
actual inherent sanctity like consecrated items desig- 
nated for the altar. Rather, the significance of the term is 
that if an item was prohibited by a konam, it has a similar 
status to objects that have inherent sanctity, meaning 
that it cannot be redeemed. If an animal is consecrated 
for an offering, it has inherent sanctity and its sanctity is 
irrevocable as long as it is fit to be offered on the altar, 
which is not the case for items whose sanctity inheres 
in their value, such as an item consecrated for Temple 
maintenance, which has no innate sanctity and therefore 
one can redeem it. An item that was prohibited by a 
konam is similar to an object with inherent sanctity in 
that it remains prohibited forever, or at least until the 
vow is revoked. It cannot be redeemed or desacralized. 


She may sit in an chair - yapa nawi: Tosafot add 
the following: It would seem from the mishna that, like 
a woman who brought four maidservants with her into 
the marriage, a woman who brought three maidservants 
with her also does not have to perform any tasks. Nev- 
ertheless, she is still obligated to do light housework. In 
contrast, a woman who brought four maidservants does 
not have to do any work at all. 


LANGUAGE 
Chair [katedra] — xy1Hp: From the Greek xaOédpa, 
kathedra, meaning chair, specifically a chair of honor 
used by scholars or rulers. 


Consecration abrogates the lien - Nayw »pan WAP: Con- 
secration removes the lien on property, in accordance with 
the opinion of Rava, who said that if the borrower consecrates 
mortgaged property, he abrogates the lien on it, and the credi- 
tor cannot collect his debt from that property. According to 
most ruling authorities, who follow the geonim and Rashi, this 
is applicable only if he consecrated the property with inherent 
sanctity, but if he consecrated it with sanctity that inheres in 
its value, the consecration cannot abrogate the lien on the 
property, and the borrower must redeem it with a small sum 
of money so that people do not say that consecrated items can 
be desacralized without redemption. However, the Rambam 
maintains that even sanctity that inheres in an item's value can 
abrogate the lien until the item is redeemed (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 18:7 and Sefer Hafla‘a, Hilkhot 
Arakhin VaHaramim 7:14; Tur, Hoshen Mishpat 117; Shulhan Arukh, 
Hoshen Mishpat 117:7, and in the comment of Rema). 


The prohibition of leavened bread on Passover abrogates 
the lien — aywr ypa yan: In a case where a Jew borrowed 
money from a gentile and mortgaged leavened bread as a 
guarantee against his loan, if Passover elapsed before the loan 
was repaid, it is permitted to derive benefit from the leavened 
bread only if he transferred the leavened bread to the gentile’s 
possession as collateral, since the prohibition of leavened bread 
abrogates the lien (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 18:6; Shulhan Arukh, Orah Hayyim 441:1). 


Liberation of a slave abrogates the lien - wpn winw 
iaywia: If a slave was mortgaged as designated repayment 
for his master’s debt and was then liberated by his master, this 
abrogates the lien, and he is a free man (Rambam Sefer Kinyan, 
Hilkhot Avadim 8:16; Shulhan Arukh, Yoreh De'a 267:68, Hoshen 
Mishpat 117:6). 


And these are tasks that a wife must perform — niaya by) 
Mbiy MwKXAW: There are some household tasks that a woman 
must perform for her husband if they are poor: Supervis- 
ing the grinding of the wheat, baking, cooking, washing 
clothes, and nursing her child, in accordance with the mishna 
(Rambam Sefer Nashim, Hilkhot Ishut 21:5; Shulhan Arukh, Even 
HaEzer 80:6). 


Makes her husband's bed - mat b nyn: A woman is obli- 
gated to make her husband's bed. The Rema writes that some 
say that she is obligated to make all the beds in the house, in 
accordance with the opinion of the Maggid Mishne and the 
Ran (Rambam Sefer Nashim, Hilkhot Ishut 21:3; Shulhan Arukh, 
Even HaEzer 80:4). 


Makes thread from wool - Wa nwiy: A woman is obligated 
to perform tasks that will help: sustain her family, in accordance 
with the custom of her country. If it is the custom for women 
to weave, she must weave, and if they embroider, she must 
embroider or spin wool. If it is not the local custom for women 
to perform these tasks, he can compel her only to spin wool, 


in accordance with the mishna (Rambam Sefer Nashim, Hilkhot 
Ishut 21:1; Shulhan Arukh, Even HaEzer 80:1). 


If she brought him one maidservant - nox anaw b TDN: 
Ifa woman brought her husband one maidservant, or property 
with which to purchase one maidservant, she does not need 
to supervise the grinding of wheat. She also need not bake, 
wash clothes or place straw before her husband's animal, in 
accordance with the mishna (Rambam Sefer Nashim, Hilkhot 
Ishut 21:6, Shulhan Arukh, Even HaEzer 80:7). 


If she brought him two maidservants - ningw nw b TDN: 
If a woman brought him two maidservants, she does not need 
to cook or to nurse her child, in accordance with the mishna 
(Rambam Sefer Nashim, Hilkhot Ishut 21:6; Shulhan Arukh, Even 
HaEzer 80:8). 


If she brought him three maidservants — vow b TDT 
ninaw: If she brought him three maidservants she needs only 
to make her husband's bed (Ran, citing Rema). Some commen- 
taries say that she needs only to prepare the sheets on his bed, 
as this is an act of intimacy (Tur). The Rambam and the Shulhan 
Arukh do not cite this halakha, as they decided in accordance 
with Rabbi Eliezer, and do not maintain a distinction between 
making her husband's bed and making other beds (Rambam 
Sefer Nashim, Hilkhot Ishut 21:6 and Kesef Mishne there; Shulhan 
Arukh, Even HaEzer 80:8). 
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NOTES 

He can compel her to make thread from wool - 793 
nya niwy: A number of commentaries write that he 
cannot compel her to make the required amount that 
other women must make, but only enough so that she will 
not be totally idle (Rashba; Ritva). There is also a dispute 
among the early authorities with regard to whether her 
earnings in this case belong to her or to her husband. 


A wife is only for beauty — Dih Kby TON PX: Tosafot 
comment that apparently Rabbi Hiyya disagrees with 
the ruling in the mishna only with respect to tasks that 
could affect a woman's beauty or refinement, such as 
grinding or baking, but not tasks like making thread from 
wool. According to Melo HaRo‘im, the expression: A wife is 
only for children, means that a woman should not nurse 
her baby, since doing so will delay her ability to become 
pregnant again. According to this interpretation, there is a 
difference between the statement that a wife is for beauty 
and the statement that a wife is for children. Others say 
the opposite: According to the opinion that a wife is for 
beauty then she does not nurse, whereas according to the 
opinion that a wife is for children she must also nurse her 
children (Hever ben Hayyim). 


BACKGROUND 


Hand mill — x1 rp: Hand mills were commonly used 
in ancient times by women, who would grind grain into 
flour for household use. The grain was placed in the open- 
ing on the top piece and the mill would be turned with 
the handle while the bottom part stayed still. 

When a large amount of flour was needed, it was 
ground in a large mill that was rotated by water pressure 
or animals. Although with extreme effort people could 
also rotate these mills (see Judges 16:21), it is not plausible 
that such difficult work was done by women. 


Hand mill 
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Rabbi Eliezer says: Even if she brought him a hundred maid- 
servants, he can compel her to make thread from wool," since 
idleness leads to licentiousness. Consequently, it is better for a 
woman to be doing some kind of work. Rabban Shimon ben 
Gamliel says: Even one who vows that his wife is prohibited 
from doing any work" must divorce her and give her the 
payment for her marriage contract, since idleness leads to 
idiocy. 


G E M ARA With regard to the mishna’s choice of 


terminology the Gemara asks: Could it 
enter your mind that she grinds the wheat into flour? Ordinarily, 
grinding is performed in a mill using millstones that are rotated 
by water or by animals, so the woman herself does not actually 
grind the wheat. The Gemara answers: Rather, say that she 
supervises the grinding" by bringing wheat to the mill and 
ensuring that it is ground properly. Alternatively, if you wish, say 
instead: She can grind the wheat herself with a hand mill.’ 


The Gemara comments: The mishna is not in accordance with 
the opinion of Rabbi Hiyya, as Rabbi Hiyya teaches: A wife 
is only for beauty," and a wife is only for children, but not for 
household tasks. And Rabbi Hiyya teaches: A wife is only for 
wearing a woman's finery. And Rabbi Hiyya similarly teaches: 
One who wishes to beautify his wife should clothe her in 
linen garments, and one who wishes to whiten his daughter 
so that she will have a fair complexion, should feed her young 
chickens, and should give her milk to drink toward the time 
of her maturity. 


§ The mishna mentions among a wife’s obligations that she 
nurses her child. The Gemara suggests: Let us say that the 
mishna is not in accordance with the opinion of Beit Shammai, 
as it is taught in a baraita: If a woman took a vow not to nurse 
her child," Beit Shammai say: Since she vowed, she must 
remove her nipple from his mouth and not nurse him. Beit 
Hillel say: Her husband can compel her, and she must nurse the 
child even against her will. However, if she was divorced and 
therefore had no further obligations to her husband, he cannot 
compel her." Nevertheless, if the baby recognized her, then 
even after the divorce, her husband may pay hera salary as a wet 
nurse and compel her to nurse due to the danger that the 
child will starve ifhe refuses to nurse from another woman. This 
baraita indicates that according to Beit Shammai a woman has 
no obligation to nurse her child. If she had a prior obligation to 
her husband to nurse the child, the vow would not take effect. 


HALAKHA 


He can compel her to make thread from wool — 


niwyh mid to grind wheat with a hand mill she must use one, according to 


‘ava: Even if a woman brought her husband a hundred maid- 
servants, she cannot remain completely idle and not perform 
any tasks. However, he cannot compel her to work all day, but 
only enough to prevent her from being idle, which could lead 
her to licentiousness, in accordance with the opinion of Rabbi 
Eliezer (Rambam Sefer Nashim, Hilkhot Ishut 21:2; Shulhan Arukh, 
Even HaEzer 80:2). 


One who vows that his wife is prohibited from doing any 
work - maxa niwy inwy ms vyan: One who vows that 
his wife should not do work must divorce her and give her the 
payment for her marriage contract, since idleness leads to licen- 
tiousness. As explained in the Gemara (61b), this is in accordance 
with the opinion of Rabbi Eliezer, as opposed to that of Rabbi 
Shimon ben Gamliel (Rambam Sefer Nashim, Hilkhot Ishut 21:3; 
Shulhan Arukh, Even HaEzer 80:3). 


She supervises the grinding - nanwra: How does a woman 
supervise the grinding? She sits in the millhouse and sifts the 
flour or drives the animal doing the grinding. If it was the custom 


both opinions in the Gemara, which are not in dispute with one 
another (Rambam Sefer Nashim, Hilkhot Ishut 21:5; Shulhan Arukh, 
Even HaEzer 80:6). 


Took a vow not to nurse her child — ma ny pad xo T: 
If a woman vows not to nurse her child, she may be compelled 
to nurse him, in accordance with Beit Hillel's opinion (Rambam 
Sefer Nashim, Hilkhot Ishut 21:13; Shulhan Arukh, Even HaEzer 82:1). 


If she was divorced he cannot compel her - m513 ies MUNI: 
If a woman was divorced she cannot be compelled to nurse her 
child. If she wishes, her ex-husband can pay her wages as a wet 
nurse, and if not, she can give the child to him and he must take 
care of him. If the child knew his mother, and according to some 
opinions (Rema, citing Tur), if he did not want to nurse from 
others, she can be compelled to nurse him, due to the possible 
danger involved to the child, and her ex-husband must pay her 
a salary (Rambam Sefer Nashim, Hilkhot Ishut 21:16; Shulhan Arukh, 
Even HaEzer 82:5). 
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The Gemara rejects this suggestion: Even if you say that the mishna 
is also in accordance with the opinion of Beit Shammai, here we 
are dealing with a case where she made this vow and her husband 
ratified it for her by refraining from nullifying it. Beit Shammai 
maintain that in that case it is considered as if he had placed his 
finger between her teeth, i.e., he caused the vow to be in effect, 
meaning that in that case the responsibility lies with him. Since 
he declined the opportunity to nullify the vow, her obligation to 
nurse is canceled. Beit Hillel maintain that in that case she put 
her finger between her own teeth, i.e., she caused the vow to 
remain in effect. Consequently, although he ratified her vow, the 
responsibility rests on her, and for this reason her obligation is 
not annulled. 


The Gemara asks: If so, that the dispute is about who is responsible 
when a woman vows and her husband ratifies the vow, and it is not 
specifically about her obligation to nurse her child, then let them 
dispute about a marriage contract in general, with regard to 
whether or not a woman is entitled to payment for her marriage 
contract if she vows to prohibit her husband from deriving benefit 
from her. And furthermore, it is taught in a baraita that Beit 
Shammai explicitly say with regard to all women, not specifically 
in the context of vows: She does not need to nurse if she does not 
want to. Rather, it is clear that the mishna is not in accordance 
with the opinion of Beit Shammai. 


The Gemara above quotes a baraita where it is taught that if the 
baby recognized her, her husband can compel her to continue 
nursing even after she is divorced, but he must pay her for 
nursing. 


The Gemara asks: How old does the child have to be" so that one 
can assume that he already recognizes his mother? Rava said that 
Rav Yirmeya bar Abba said that Rav said: Three months, and 
Shmuel said: Thirty days, and Rabbi Yitzhak said that Rabbi 
Yohanan said: Fifty days. Rav Shimi bar Abaye said: The halakha 
is in accordance with what Rabbi Yitzhak said in the name of 
Rabbi Yohanan. The Gemara asks: Granted, Rav and Rabbi 
Yohanan are in dispute with regard to the difference between fifty 
days and three months, as it is possible that each baby varies 
according to its intelligence, as one baby is sufficiently developed 
at fifty days, while another knows his mother at only three months. 
However, according to Shmuel, can you find a case like this, a 
one-month-old baby who recognizes his mother? 


The Gemara relates: When Rami bar Yehezkel came from Eretz 
Yisrael, he said: Do not listen to, i.e., do not accept, those 
principles that my brother Yehuda said in the name of Shmuel, 
as Shmuel did not establish a particular time with regard to 
this matter. Rather, this is what Shmuel said: Whenever he 
recognizes her,’ i.e., there is no fixed age at which this occurs. One 
must check each baby to see whether he recognizes his mother. 


BACKGROUND 


Whenever he recognizes her — mp7 pat bs: There are sev- 
eral stages of human recognition observed among babies. 
According to contemporary studies, a newborn can recognize 
his mother's voice, a capability acquired in the womb, and his 
mother's scent. At the age of approximately one month an 
infant begins to demonstrate a certain level of recognition of 
other people. At about eight weeks a baby may demonstrate 


signs of interest and affection toward people he recognizes, 
and his preference for his mother stands out significantly from 
about six months. These general parameters vary to some 
extent from child to child; some develop slightly earlier and 
some later. This type of recognition is present in blind children 
as well, primarily through the sense of smell. 


HALAKHA 


How old does the child have to be - maa “w: If a child has 
begun to nurse from his mother, one cannot separate him 
from her due to the possible danger involved. There is no pre- 
cise stage at which this applies, as it depends on whether the 
child recognizes his mother, in accordance with the opinion 
of Shmuel as quoted by Rami bar Yehezkel. There are, however, 
authorities who rule in accordance with Rabbi Yitzhak, follow- 
ing the ruling of the Gemara (Rif; Rosh). The Rema writes that 
some authorities maintain that if a child began to nurse from 
a wet nurse, she can be compelled to continue to nurse him 
if he recognizes her and resists nursing from another woman 
(Rambam Sefer Nashim, Hilkhot Ishut 21:16; Shulhan Arukh, Even 
HaEzer 82:5). 
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The Gemara relates: A certain divorcée came before Shmuel,’ as 
she did not wish to nurse her son. He said to Rav Dimi bar Yosef: 
Go and check her, i.e., verify whether the child recognizes his 
mother. He went, placed her in a row of women, and took her 
son in his arms and passed him near them to see how the child 
would react. When the child reached her, he looked at her face 
with joy, and she averted her eyes from him, as she did not want 
to look at him. He said to her: Lift up your eyes, get up and take 
your son, as it is obvious that he knows you. The Gemara asks: If 
this is so, then how does a blind" baby know and recognize his 
mother? Rav Ashi said: Through smell and through the taste of 
her milk. 


Apropos the period of time during which a child nurses, the 
Gemara continues to debate different aspects of this matter. The 
Sages taught in a baraita: A child may continue to nurse" until 
the age of twenty-four months, and from this point forward, if 
he continues to nurse, he is like one who nurses from a non- 
kosher animal, as a woman’s milk is forbidden to anyone other 
than a small child; this is the statement of Rabbi Eliezer. Rabbi 
Yehoshua says: A child may continue to nurse even for four or 
five years, and this is permitted. However, if he ceased," i.e., was 
weaned, after twenty-four months and then resumed nursing, 
he is like one who nurses from a non-kosher animal. 


The Master said in the baraita: From this point forward he is 

like one who nurses from a non-kosher animal. The Gemara 

raises a contradiction from a baraita: One might have thought 
that the milk of bipeds, i.e., humans, would be non-kosher like 

that of a non-kosher animal, based on a logical derivation: Just 

as with regard to a non-kosher animal, where you were lenient 

with regard to its contact, meaning that it does not render people 

or items impure through contact when it is alive, you were strin- 
gent with regard to its milk, which is prohibited, even more so 

should this be true with regard to a person. An a fortiori inference 

would indicate that with regard to a person, where you were 

stringent about contact, as people can render other people and 

objects impure even when they are alive, one should be stricter. 
So isn’t it logical that you should be stringent with regard to 

his milk? 


PERSONALITIES 


Shmuel - bgv: Shmuel was a first-generation amora who 
was born and ultimately passed away in Neharde’a. A child 
prodigy, he was famous not only for his Torah knowledge, but 
for his secular learning as well. The Gemara is replete with 
stories of his expertise in such areas as language, medicine, 
astronomy, and the natural sciences. 

Shmuel traveled to Eretz Yisrael to study with the students of 
Rabbi Yehuda HaNasi. The Gemara records that he treated Rabbi 
Yehuda HaNasi’s eye ailment there, and that Rabbi Yehuda 
HaNasi regretted that he was unable to find an opportunity to 
ordain him. After his return to Babylonia, Shmuel was appointed 
as one of the judges of the community in the Diaspora. 


A blind baby — xn: Even if a child is blind, one does not 
separate him from his mother, as he is able to recognize her 
by taste and smell, according to the statement of Rav Ashi 
(Rambam Sefer Nashim, Hilkhot [shut 21:16; Shulhan Arukh, Even 
HaEzer 82:5). 


A child may continue to nurse - im pinn par: If a child 
continues to nurse and does not cease at any point dur- 
ing this time, he may nurse until he is four years old if he 
is healthy, or five years old if he is weak. This ruling is in 


Together with his colleague Rav, Shmuel raised the standard 
of Torah study in Babylonia to an advanced level that prompted 
thousands of students to remain there rather than travel to 
attend the academy in Eretz Yisrael. Shmuel viewed Babylonia 
as second in sanctity to Eretz Yisrael and ruled that it is prohib- 
ited to leave it to travel to other locations in the Diaspora. He 
also established a close friendship with King Shapur | of Persia, 
a benevolent monarch who was tolerant of religious diversity 
in his kingdom. 

Shmuel lived to an advanced age, leaving behind two 
daughters, both of whom were famous for their wisdom and 
modesty. 


HALAKHA 


accordance with the opinion of Rabbi Yehoshua (Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 3:5; Shulhan Arukh, 
Yoreh De’a 81:7). 


If he ceased - wy: If a child weans before the age of twenty- 
four months, he may be returned to nursing, even if he had 
been weaned for a lengthy period. However, after twenty- 
four months, he cannot be returned to nursing after weaning 
(Rambam Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 3:4; Shulhan 
Arukh, Yoreh De‘a 81:7). 
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This is as the verse states: “But this you shall not eat, of those that 
only chew the cud, or of those that only part the hoof; the camel, 
because it chews the cud but does not part the hoof, it is impure for 
you” (Leviticus 11:4). The somewhat superfluous word “it” teaches 
that it alone is impure, but the milk of bipeds" is not impure; rather, 
it is kosher. Furthermore, one might have thought that I should 
exclude the milk of humans from the prohibition against consump- 
tion, as this issue does not apply equally to everyone, since only 
women produce milk, but I should not exclude from the prohibition 
human blood," which does apply equally to everyone. Conse- 
quently, the verse states “it” with regard to a camel, to say that it 
alone is impure, whereas the blood of bipeds" is not impure, but 
rather is kosher. 


And Rav Sheshet said about this ruling: There is not even a rabbinic 

command to refrain’ from consuming human milk. Therefore, 
this presents a contradiction to the statement that a child who 
nurses beyond a certain age is like one who nurses from a non- 
kosher animal. 


The Gemara answers: This is not difficult, as this statement that the 
milk is permitted is referring to when it has been removed from the 
woman's body, and that statement, that the milk is forbidden, is 
referring to when it has not been removed." Fundamentally, human 
milk is a permitted substance. However, it is prohibited by rabbinic 
law for anyone other than a very young child to nurse directly from 
a woman's breasts, and one who does so is considered like one who 
consumes milk from a non-kosher animal. 


And the opposite applies to blood: Human blood that has been 
removed from the body is forbidden, but if it has not yet been 
removed, it is permitted. As it is taught in a baraita: If some human 
blood was on a loaf of bread, one scrapes off the blood and then 
he may eat the bread. Since the blood was detached from the body, 
it is forbidden by rabbinic law, but if blood was between the teeth, 
he may suck it and swallow it without concern, as the blood is 
permitted if it has not been removed from the body. 


The Master said in the aforementioned baraita: Rabbi Yehoshua 
says: A child may continue to nurse even for four or five years. But 
isn’t it taught in a different baraita: Rabbi Yehoshua says: Even if 
he can carry his package on his shoulder he can continue to nurse? 
The Gemara answers: This is not a contradiction, since both this and 
that are one, the same, measure, and the difference between them 
is only semantic. Rav Yosef said: The halakha is in accordance with 
the opinion of Rabbi Yehoshua. 


HALAKHA 
Milk of bipeds - waw ban abn: Human milk that has 
been removed into a vessel is permitted for consumption. 
According to the Rema, who cites the Beit Yosef, it is permit- 
ted even if it has been removed into one’s hand. However, 
an adult who nursed directly from a woman's breast is like 
one who nursed from a non-kosher animal. He receives 
lashes for rebelliousness, according to the Gemara's con- 
clusion (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 
3:4; Shulhan Arukh, Yoreh De'a 81:7). 


Human blood - D7: If human blood has been removed 
from the body, it is prohibited to eat it due to the appear- 
ance of transgression. Consequently, if one bit into a loaf 
of bread and blood came out of his mouth onto the bread, 
he must scrape the blood off the bread and throw it away; 
the bread can then be eaten. However, if there is blood 
between one’s teeth, since it has not yet been removed 
from the body, it can be sucked and swallowed (Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 6:2; Shulhan Arukh, 
Yoreh De'a 66:10). 


NOTES 
non-kosher animals. Therefore, he argues that it is permitted to 


Blood of bipeds - pnw ban D7: Most commentaries accept 
the version of the text that appears in Torat Kohanim, which 
does not mention human blood but rather flesh. According 
to that version, the baraita teaches that human flesh is kosher. 
The early authorities discussed this matter at length. It seems 
tha 
as described in the Hatam Sofer, a general question whether 
man is viewed as a type of animal, as he too is called a “living 
soul” 
since he does not have the identifying signs that distinguish 
osher animals, he is not kosher. Conversely, it could be argued 
hat the Torah delineated the defining signs of kosher animals 


birds, and fish, and since man is not included in any of these 
categories, there is no prohibition against consuming human 
flesh. 
The Rambam maintains that there is no prohibition against 
consuming human flesh, but there is a positive mitzva derived 


Leviticus 11:2), which excludes human beings. The Ramban 
questions this opinion, both because this derivation is not in 
he Talmud and also because if there were a prohibition against 
eating human flesh, then human milk and blood should also 
have been included in the prohibition, just as is the case with 


one of the principles behind the dispute on this matter is, 


like the animals (see Genesis 1:24, 2:7); if he is an animal, 


with regard to various categories of creatures, e.g., quadrupeds, 


rom the verse: “These are the living things that you may eat” 


consume flesh from a living person, but he concedes that for 
other reasons there is a prohibition against eating or deriving 
any benefit from the flesh of a human corpse and that this 
prohibition is accepted by all authorities. 

Rabbeinu Crescas Vidal writes that there are differences of 
opinion with regard to human flesh. Some say that it is prohib- 
ited to eat it, since a person is not ritually slaughtered (see Ri 
HaLavan). Others saying it is permitted, since humans do not 
require ritual slaughter. The Ritva, also quoted in the Nimmukei 
Yosef, accepts the version in the Torat Kohanim, according to 
which human flesh is excluded from the prohibition against 
consuming non-kosher meat, but he writes that this is pro- 
hibited other reasons: There is a prohibition against deriving 
benefit from a dead person, and flesh from a living person is 
prohibited due to the prohibition against eating the limb of a 
living animal. Only in specific cases, such as fish and locusts, 
which the Torah specifically permitted, does the prohibition 
against eating the limb of a living animal not apply. 

Rabbi Aharon HaLevi writes that the version in our Gemara is 
the correct version, according to which the exemption derived 
from the verse is referring only to human blood, whereas with 
regard to flesh, the fundamental prohibition based on the a 
fortiori inference delineated in the Gemara remains in force. 


He maintains that there are two exclusions in Leviticus 11:4, 
based on the words “this” and “it” to exclude the blood and 
milk of humans, but flesh remains prohibited by the a fortiori 
inference. According to this opinion, there is no principle tha 
the blood, milk, or other objects that come from a non-kosher 
animal are not kosher. These halakhot are learned from specific 
derivations in each case, and they refer only to animals and no 
to human beings. 


There is not even a rabbinic command to refrain - box 
ja prs Mw myn: Rashi explains the statement of Rav Sheshe 
in relation to human milk. The Rivan explains that it indicates 
hat it is permissible to swallow one's own blood that may have 
come out from in between the teeth, as there is no requiremen 
o refrain from consuming blood that has not been removed 
rom the body. 


That statement is referring to when it has not been 
removed — %9 xo xt: The Sages ruled that it is prohibited 
or anyone other than a small infant to drink a woman's milk 
directly from her body. If it were permitted, people might mis- 
akenly conclude that the milk of a non-kosher animal is also 
permitted. However, once the milk has been removed and it is 
no longer obvious where it came from, it is permitted (Rivan; 
Talmidei Rabbeinu Yona). 
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PERSONALITIES 
Nahum of Galia - xs wx mina: This sage is mentioned only 
here and it seems that he was one of the later tanna’im. Based 
on his moniker it appears that he was from Gaul, a region in 
southern Europe that stretched from the northern part of Italy 
through France and that included parts of present-day Belgium, 
Luxembourg, Netherlands, Switzerland and Germany. 


LANGUAGE 
Weeds [kashkashin]- »»wpwp: These weeds, which are usu- 
ally removed by weeding and uprooting, kishkush in Hebrew, 
consist of stubble and plants. Some commentaries explain that 
they are grass roots. 
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On the same topic it is taught in a baraita: Rabbi Marinos says: 
One who is coughing due to an illness that requires milk but did 
not have milk available may suck milk directly from an animal’s 
udders" on Shabbat, although milking is a prohibited labor on 
Shabbat. What is the reason? Sucking the milk in this way consti- 
tutes an act of extracting’ in an unusual manner. Although milk- 
ing is an example of the labor of extracting, a subcategory of the 
primary category of threshing, it is prohibited by Torah law only 
when the labor is performed in its typical manner. One who nurses 
from an animal is extracting the milk in an unusual manner. Such 
labor is prohibited by rabbinic law, but in a situation involving 
pain, like one who is coughing, the Sages did not issue a decree. 
Rabbi Yosef said: The halakha is in accordance with the opinion 
of Rabbi Marinos. 


A ruling similar to the previous halakha is taught in a baraita: 
Nahum of Galia’ says: If a drainage pipe is blocked by weeds 
[kashkashin]“* and grass, preventing water from running through 
the pipe, one may crush them with his foot in private on Shabbat 
without concern that he is performing the labor of preparing a 
vessel. The Gemara explains: What is the reason for this leniency? 
This is an example of repairing a vessel in an unusual manner, 
since it is uncommon to fix an item without using a tool or one’s 
hands. Performing labor in an unusual manner is ordinarily pro- 
hibited by rabbinic decree, but in a situation involving financial 
loss, the Sages did not issue a decree. Rabbi Yosef said: The 
halakha is in accordance with the opinion of Nahum of Galia. 


The Gemara continues discussing the aforementioned baraita, 
which states: If the child ceased nursing after twenty-four months 
and then resumed, he is like one who nurses from a non-kosher 
animal. The Gemara asks: How long must he cease nursing to be 
considered weaned?" Rav Yehuda bar Haviva said that Shmuel 
said: Three days. There are those who say that this was not an 
amoraic statement, but rather a baraita that is taught by Rav 
Yehuda bar Haviva before Shmuel: Weaning takes effect after 
three days. 


§ The Gemara discusses other halakhot relating to nursing. The 
Sages taught: A nursing woman whose husband died within 
twenty-four months of her child’s birth may not be betrothed 
and may not get married 


HALAKHA 


One who is coughing may suck milk directly from an 
animal's udders — abn pait mais: One who is coughing and 
needs to drink milk is permitted to nurse from an animal on 
Shabbat, as in situations of pain the Sages did not prohibit this. 
Rabbeinu Tam, the Rosh, and the Tur maintain that if one has 
no ailment other than hunger pangs, it is prohibited to nurse 
from an animal on Shabbat, in accordance with the opinion 
of Abba Shaul in tractate Yevamot that this is permitted only 
on a Festival (Rambam Sefer Zemanim, Hilkhot Shabbat 21:14; 
Shulhan Arukh, Orah Hayyim 328:33). 


If a drainage pipe is blocked by weeds - ia byw sivy 
Dwpw?: If a pipe that conveys water from the roof becomes 
clogged up with weeds and grass that prevent the water from 
flowing out, and consequently the water stays on the roof and 
leaks into the house, one may crush the obstructions with his 
foot in private. Some say that although it is preferable to crush 
the weeds in private, if this is not possible it may even be done 


Extracting — p9: The labor of extracting is not enumerated 
among the thirty-nine labors prohibited on Shabbat. Rashi 
explains that extracting is a subcategory of threshing, as it 
involves removing edible contents from an inedible container. 
Tosafot question this interpretation, based on the Gemara else- 
where (Shabbat 75a), where it says that the labor of threshing 


NOTES 


publicly (Beur Halakha). Since this is a rabbinic prohibition 
and it is being done in an unusual manner, the Sages made 
an exception in a case where loss is involved, in accordance 
with Nahum of Galia and Rav Yosef's ruling (Shulhan Arukh, 
Orah Hayyim 336:9). 


How long must he cease nursing to be considered 
weaned - 7/93...879: A child who is older than twenty-four 
months and did not nurse for three days may not be returned 
to nursing, according to the Gemara’s conclusion. This halakha 
applies if he stopped nursing while healthy. But if he stopped 
due to an illness that prevented him from nursing, he may 
be returned to nursing. If there is some danger involved, he 
may be returned to nursing, even if he had been weaned 
for a long time (Rosh, based on Jerusalem Talmud; Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 3:5; Shulhan Arukh, 
Yoreh De'a 81:7). 


applies only to objects that grew from the ground. Because 
of this question, Rabbeinu Tam explains that the extracting 
discussed in the case of milking is actually a subcategory 
of the labor of smoothing (see Tosafot on Shabbat 73b), and 
Rabbi Shimshon of Saens explains that it is a subcategory 
of shearing. 
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until twenty-four months from the day the child was born. The 
reason for this decree is to protect the child. If she remarries she 
may become pregnant and may not be able to continue nursing, 
but her second husband will not be obligated to support the 
child who is not his son. This is the statement of Rabbi Meir. 
And Rabbi Yehuda permits getting married after eighteen 
months. Rabbi Natan bar Yosef said: These words are the 
same as the statement of Beit Shammai, and those words are 
the same as the statement of Beit Hillel, i.e., this is an ancient 
dispute, as Beit Shammai say: Twenty-four months, and Beit 
Hillel say: Eighteen months. 


Rabban Shimon ben Gamliel said: I will decide. According 
to the one who says twenty-four months, she may marry after 
twenty-one months, since even if she gets pregnant, for the 
first three months of pregnancy she can still continue to nurse. 
According to the one who says eighteen months, she may 
marry after fifteen months, since the milk becomes spoiled 
due to pregnancy” only after three months. 


Ulla said: The halakha is in accordance with the opinion of 
Rabbi Yehuda. And Mar Ukva said: Rabbi Hanina allowed 
me to marry a nursing woman after fifteen months. It is related 
that Abaye’s tenant farmer came before Abaye’ to ask a ques- 
tion. He said to him: What is the halakha with regard to 
betrothing a nursing woman after fifteen months? Abaye said 
to him: One reason it is permitted is that in disputes between 
Rabbi Meir and Rabbi Yehuda, the halakha is in accordance 
with Rabbi Yehuda. And furthermore, this is actually a dispute 
between earlier tanna’im, and when Beit Shammai and Beit 
Hillel dispute, the halakha is in accordance with Beit Hillel. 
And in addition, Ulla said: The halakha is in accordance with 
Rabbi Yehuda. And Mar Ukva said: Rabbi Hanina allowed 
me to marry after fifteen months, and therefore all the more 
so you are permitted to betroth her, as you are only betrothing 
and not marrying her. 


When Abaye came before Rav Yosef and told him of the 
incident, Rav Yosef said to him in response: Rav and Shmuel 
both say: She must wait twenty-four months" before even 
becoming betrothed, excluding the day that the child was 
born and excluding the day she became betrothed. When 
Abaye heard this, he ran three parasangs after his tenant farmer, 
and some say that he ran one parasang [parsa]' through 
sand. He wanted to inform him that he should not rely on the 
leniency, but rather he should act in accordance with Rav and 
Shmuel, who prohibited the betrothal, but he did not succeed 
in catching up to him. 


PERSONALITIES 


Abaye — 3%: One of the outstanding Sages of the Talmud, Abaye 
was a fourth-generation Babylonian amora. It is possible that his 
real name was Nahmani or Kilil and that Abaye was a nickname. 
Abaye was orphaned at an early age and raised by his paternal 
uncle, Rabba. Abaye'’s foster mother, who was the nursemaid who 
assisted his uncle in raising him, impressed upon him many life les- 
sons that he quotes in her name. There are several incidents related 
in the Gemara that illustrate his intelligence even as a child, includ- 
ing some where Rabba tests his knowledge. Although Rabba was a 
he lived in poverty, as did Abaye. 
of Rabba and also of Rav Yosef. 
After Rav Yosef’s death, Abaye succeeded him as the head of the 
yeshiva in Pumbedita. He celebrated the study of Torah and would 
announce a celebration for the scholars whenever one of them 
completed a tractate. Growing up in his uncle's home, he was aware 
of the difficulties of scholars who were without financial means. 


priest and the head of his yeshiva, 
Abaye was the primary studen 


The Gemara in tractate Berakhot (35b) relates that he testified that 
many were successful following the path of Rabbi Yishmael, who 
instructed his students to plow, plant, and harvest in the appropri- 
ate time, and that only very few were successful following the path 
of Rabbi Shimon bar Yohai, who taught that one should devote 
himself entirely to Torah and ignore worldly concerns. In addition 
to Abaye's prominence as a Torah scholar, he was known for his 
righteousness and his acts of kindness. 

Abaye's exchanges and halakhic arguments with Rabba and, 
even more so, with Rav Yosef, can be found throughout the Tal- 
mud. However, his disputes with his colleague Rava are especially 
significant. Their disputes, known as the discussions of Abaye and 
Rava, are examples of profound and edifying disputes, and they 
are among the foundations of the Babylonian Talmud. In these 
disputes, with six exceptions, the halakha is ruled in accordance 
with the opinion of Rava. 


BACKGROUND 


The milk becomes spoiled due to pregnancy — 
7333 abn: During pregnancy, different hormones 
are released in a woman's body. Besides prolactin, 
which induces milk production, there are also other 
hormones, progesterone and estrogen, that sup- 
press its production, and were once used to curb 
milk production in women who did not want to 
nurse. These hormones generally lead to a reduction 
or even cessation of milk production in pregnant 
women, although this does not happen in all cases. 
Additionally, one must take into account that as long 
as the fetus is growing, the mother’s body gives it 
precedence in terms of allocating the available 
resources. Consequently, if a woman is not eating a 
rich diet, her milk may cease shortly after the onset 
of pregnancy. 


HALAKHA 

She must wait twenty-four months — poan mw 
WIN yay OW: The Sages decreed that one 
should not marry or betroth a woman who is preg- 
nant with or nursing another man’s child, until the 
child is twenty-four months old, excluding the day 
of birth and the day of betrothal (Beit Yosef). The 
Rema cites the glosses of the Mordekhai, in which 
it is stated that these months follow the pattern of 
the year, whether they are full months or incom- 
plete months. Some say that one must add the extra 
month in a leap year (Jerumat HaDeshen; see Pithei 
Teshuva; Rambam Sefer Nashim, Hilkhot Geirushin 
11:25-26; Shulhan Arukh, Even HaEzer 13:11). 


LANGUAGE 

Parasang [parsa] — %98: In the ancient world, this 
was the word for a Persian mile, a measurement that 
was adopted in a number of languages, including 
Greek, Syriac, and, in this case, the Jewish dialect 
of Aramaic. Apparently, the word comes from the 
Middle Iranian frasax. In the talmudic system of 
measurement, one parsa equals four mil, approxi- 
mately 5 km. 
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NOTES 

Even an egg in kutah - xnmsa xnyra sow: Kutah 
was a type of popular Babylonian dip made from 
sour milk and bread crumbs. The Rivan understands 
that the issue under discussion is simply whether 
one may eat an egg in kutah. However, Tosafot and 
several other early authorities cite and endorse the 
explanation of the Arukh that this does not refer to 
ordinary eggs, as everyone knows that there is no 
prohibition against eating eggs with milk, but rather 
to fully formed eggs found inside a chicken after it 
was slaughtered. Although these eggs were inside 
the chicken at the time of slaughter, they are not 
considered meat and may be eaten with dairy foods. 
Some question this interpretation: If that is what the 
Gemara meant, the matter is not simple, and this 
case should not be cited as a paradigm of a simple 
question. The Ritva answers that this halakha was 
commonly known at the time, as is apparent from 
tractate Beitza. 


BACKGROUND 


Kutah - «mma: Kutah was a dip made from sour milk 
and bread crumbs and eaten on bread or as an appe- 
tizer. This food was particularly popular in Babylonia 
and was therefore known as Babylonian kutah. It was 
made with moldy bread, whey, and salt. 


Exilarch - xmas wa: The Exilarch, who was descend- 
ed from the kings of the house of David, was recog- 
nized by the Jews as the heir to the throne of Judah 
(see Genesis 49:10) and entrusted with broad official 
powers. He was the leader of the Jews of the Persian 
Empire and their representative to the authorities, 
who regarded him as a member of a royal dynasty. 
Consequently, the Exilarch was held in high esteem 
within the Persian court. During various periods, he 
even ranked third in the royal hierarchy. 
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Abaye said that he learned from this situation that which the 
Sages said: A person should not permit even eating an egg 
in kutah,™ a dish made with milk, in his teacher’s vicinity." 
This this is a very simple ruling, as an egg is not meat and may 
unquestionably be eaten with milk. There are no stringencies 
that apply to this case, but nevertheless one should not rule even 
on such a halakha in his teacher's vicinity. Abaye explained that 
this is not because it appears disrespectful to teach halakha in 
one’s teacher's vicinity, as this is a simple matter that does not 
require great knowledge of halakha, rather because he will not 
be successful in saying the matter correctly. An illustration of 
this principle is what just happened, since I had learned this 
halakha of Rav and Shmuel, and even so I was unsuccessful 
in saying it correctly, as I ruled in the vicinity of my teacher, 
Rav Yosef. 


§ The Sages taught: If a woman gave her child to a wet nurse" 
during the waiting period, or weaned him, or the child died, she 
is permitted to marry immediately. It is related that Rav Pappa 
and Rav Huna, son of Rav Yehoshua, thought to act in accor- 
dance with this baraita. However, a certain old woman said to 
them: There was an incident in which I was involved with regard 
to this issue and Rav Nahman prohibited it for me. 


The Gemara asks: Is that so? Didn’t Rav Nahman permit this 
for the members of the Exilarch’s® household? The Gemara 
answers: The Exilarch’s household is different, since people 
employed by them do not renege out of fear of the consequences. 
Consequently, if a woman from that household arranges a wet 
nurse for her child, it is certain that the wet nurse will keep her 
commitment, whereas with other people there is a danger that if 
the mother remarries the child might be left without anyone to 
feed him. 


Rav Pappi said to Rav Pappa and Rav Huna, son of Rav Yehoshua: 
And do you not maintain that such a marriage is prohibited from 
that which is taught in a baraita: If a woman frequently went to 
her father’s house and had been there for a long time; or she had 
been angry with her husband and separated from him while still 
in his house; or her husband had been incarcerated in prison; 
or her husband had gone overseas; or her husband had been 
old or ill; or if she was a barren woman, or elderly, ora sexually 
underdeveloped woman, or a minor girl; or if she had mis- 
carried after the death of her husband; or if she was unfit to 
give birth for any other reason, although in any of these cases 
there is no concern that she might be pregnant, they must all wait 
at least three months." The Sages said that a woman must wait 
for three months between marriages, so there would be no doubt 
as to who is the father of any child she may give birth to, and they 
did not distinguish between different women with regard to this 
decree. This is the statement of Rabbi Meir. 


HALAKHA 
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In his teacher's vicinity — #27 Dipa: It is prohibited to rule in the 
vicinity of one's teacher, within a distance of three parasangs. One 
who does so is liable to be punished with death at the hand of 
Heaven, as explained in tractate Eiruvin (63a). The Rema writes that 
this is prohibited in the vicinity of one’s preeminent teacher, even 
if one asked permission from his teacher (Rambam Sefer HaMadda, 
Hilkhot Talmud Torah 5:2; Sefer Shofetim, Hilkhot Sanhedrin 20:9; 
Shulhan Arukh, Yoreh De'a 242:4). 


She gave her child to a wet nurse — npyab ma mana: Even if 
a woman gave her child to a wet nurse or weaned him within 
twenty-four months, and even if the wet nurse vowed publicly 
not to renege, the mother is prohibited from marrying. This is 
because the halakha is in accordance with Rabbi Meir’s opinion 
with regard to all of his decrees, and there is a concern that people 
will mistakenly permit a woman's remarriage in a case in which 


a wet nurse has not taken a vow (Rosh). Some say that in a case 
where the wet nurse took a vow, if the mother got married she 
does not need to get divorced (Rema, citing Mordekhai), according 
to the ruling of Rav Nahman and the conclusion of the Gemara 
(Rambam Sefer Nashim, Hilkhot Geirushin 11:27; Shulhan Arukh, Even 
HaEzer 13:11). 


Wait at least three months - wmon awhw pron: Widows and 
divorcées are prohibited from marrying or betrothing another 
man within ninety days of their husband's passing. This is in order 
to determine whether or not the woman is pregnant from her 
previous husband. According to the rabbinic decree, this applies 
even where there is no concern that she might be pregnant, e.g. a 
woman who is incapable of conceiving or one who was widowed 
or divorced after betrothal (Rambam Sefer Nashim, Hilkhot Geirushin 
1118-19; Shulhan Arukh, Even HaEzer 13:1). 
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However, Rabbi Yosei permits all the aforementioned women to 
be betrothed and to marry immediately, since there is no concern 
that they may be pregnant. And Rav Nahman said that Shmuel said: 
The halakha is in accordance with the opinion of Rabbi Meir with 
regard to all of his decrees. In every place where Rabbi Meir was 
stringent so as to avoid possibility of error, the halakha is in accor- 
dance with his opinion. Consequently, this ruling should apply also 
to a nursing mother who wishes to remarry; the restriction should 
apply equally to a woman who had given her child to a wet nurse, or 
who had weaned him, or whose child had died. 


They answered him: The matter was not in our mind, meaning 
that we had forgotten this principle. Nevertheless, the Gemara con- 
cludes: The halakha is that if a nursing mother’s child died, the 
mother is permitted to marry" immediately, but if she had weaned 
him, she is prohibited from marrying, lest she forcibly wean him 
prematurely. Mar bar Rav Ashi said: Even if the child died, she is 
also prohibited from marrying, because if it were permitted when 
the child dies, there would be concern that she might kill him and 
then go and get married. It is related that there was an incident 
where a woman strangled her child for this reason. The Gemara 
concludes that that is not so, i.e., this incident does not affect 
the halakha. That woman was insane, and since women do not 
ordinarily strangle their children, one need not be concerned about 
this happening. 


§ The Sages taught: If someone gave a child to a wet nurse, and 
she agreed to nurse him for payment, she may not nurse her own 
child or another woman's child together with him, in order that she 
not take away milk from the child she is being paid to nurse. Even if 
she fixed a small allowance for food with the payment for nursing, 
she must nevertheless eat large quantities" so that she will have 
enough milk. And she may not eat together with him, i.e., while she 
is nursing the child, things that are bad for her milk. 


The Gemara asks about this baraita: Now that you said that she 
may not nurse her own child together with her client’s child, is it 
necessary to say that she cannot nurse another woman’s child? The 
Gemara answers: Lest you say that the prohibition is limited to her 
child, as there is a concern that since she favors him, she will feed 
him more milk than the other child, but with regard to another 
woman's child, if she did not have surplus milk she would not feed 
him, and therefore it should be permitted, the baraita therefore 
teaches us not to distinguish between the cases. 


The baraita said that even if she fixed a small allowance for food, 
she must eat large quantities. The Gemara asks: From where 
should she get this food if the allowance cannot cover it? Rav 
Sheshet said: From her own funds. Because she accepted an obliga- 
tion to nurse the child, she must take the necessary steps to fulfill 
her obligation. 


HALAKHA 


If the child died, she is permitted to marry — 7H „mn: If a nursing 
mother's child died, she may get married, and there is no con- 
cern that she might kill the child in order to be allowed to remarry. 
Similarly, if the child weaned in her husband's lifetime, or she could 
not nurse her child at all, or if she gave her child to a wet nurse 
three months before her husband's death and did not nurse him 
at all during this period, she is permitted to marry immediately 
(Rambam Sefer Nashim, Hilkhot Geirushin 11:27; Shulhan Arukh, Even 
HaEzer 13:11). 


Even if she fixed a small allowance for food, she must eat large 
quantities - 7277 mbsir „XYP MPD: As long as a woman is nurs- 
ing her child, her husband must provide her with foods that improve 
her milk output. If she does not receive more food, she must add 
additional food from her own funds, if she has property of her own. 
The Shulhan Arukh quotes the Rambam, who writes that if it was 
agreed to provide her with the appropriate foods and she wishes to 
eat more food or other foods, her husband cannot deny her these 
foods because they might be dangerous to her child, since her own 
personal needs prevail over her child's needs. The Ra’avad disagrees 
and says that he can deny her these foods (Rambam Sefer Nashim, 
Hilkhot Ishut 21:11; Shulhan Arukh, Even HaEzer 80:11-12). 
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LANGUAGE 


Garden cress [tahlei] - Onn: This is the Aramaic term for 
Lepidium sativum, the vegetable known in Hebrew as halim 
It is a garden vegetable used in salads. 


Brine [moninei] — 333: The Arukh explains that moninei 
is brine, particularly fish brine, but the term can also be 
used to refer to locust brine. It appears to be Aramaic, a 
shortened form of mei nunei, meaning fish water. 


NOTES 


Soil — Kawa: The word is of Aramaic origin and it gener- 
ally refers to the earth used for making seals. It was a type 
of quality clay used for seals on letters or parcels. 


Perek V 
Daf 61 Amuda 


BACKGROUND 
Celery — 9372: This is Apium graveolens, a garden veg- 
etable used for flavoring and salads. 


LANGUAGE 
Coriander [kusbarta] - xmapia: This is a plant used as a 
spice, with characteristic flavor and aroma. It is known in 
biblical Hebrew as gad and in Modern Hebrew as kusbar. 
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The baraita said: She may not eat together with him things 
that are bad for her milk. The Gemara asks: What are these 
foods that are detrimental for milk?” Rav Kahana said: For 
example, hops; and young, green grain sprouts; small fish; 
and soil. Abaye said: Even pumpkin and quince. Rav Pappa 
said: Even pumpkin and palm branches with small, unripe dates. 
Rav Ashi said: Even kutah [kamka] and small fried fish. All 
these items are bad, as some cause milk to dry up and some 
cause milk to spoil. 


The Gemara cites other possible consequences of a mother’s 
behavior that could affect her children: A woman who engages 
in intercourse in a mill will have epileptic children; one who 
engages in intercourse on the ground will have long-necked 
children; one who steps ona donkey’s dung when pregnant will 
have bald children; one who eats mustard during pregnancy will 
have’ gluttonous children; one who eats garden cress [tahlei]' 
will have tearful children; one who eats fish brine [moninei]' 
will have children with blinking eyes; one who eats soil"? will 
have ugly children; one who drinks intoxicating liquor will 
have black children; one who eats meat and drinks wine during 
pregnancy will have children who are 


BACKGROUND 


Foods that are detrimental for milk - sbnb mya oat: A 
woman's diet in general as well as certain specific foods that she 
eats can affect the quality of her milk and even have an effect 


on the taste of the milk. 


One who eats. ..will have — 23 ay nI.. bot: There is no spe- 
cific scientific knowledge with regard to this subject, although 
it seems clear that a woman's diet during pregnancy has an 
he fetus. Other factors, such as alcohol and drugs, 


effect on 


Eating soil — 727% nox: Eating soil during pregnancy is a 
known phenomenon, as pregnant women sometimes experi- 
ence cravings for strange foods. At times, they can also suffer 
from a compulsion to consume non-food items, a psychological 
disorder known as pica. Cases have been reported of pregnant 
women eating earth, clay, sand, and other inedible substances. 
However, certain types of earth may also be eaten for medicinal 
purposes. The type mentioned in the Gemara may serve to ease 
heartburn experienced during pregnancy. 


certainly have a significant influence on the development of a 


fetus, including its color and complexion. 
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healthy; one who eats eggs will have large-eyed children; 
one who eats fish will have graceful children; one who eats 
celery? will have beautiful children; one who eats coriander 
[kusbarta]' will have corpulent children; and one who eats 
etrogim will have sweet-smelling children. It is related with 
regard to the daughter of King Shapur’ of Persia, that her 
mother ate etrogim while pregnant with her and they used to 
place her in front of her father on top of all the spices, as she 
was so fragrant. 


PERSONALITIES 


King Shapur - xan iaw: King Shapur, or Shavor Malka, was 
the name of several Persian kings. King Shapur |, the second king 
of the Sassanid dynasty, who lived from 241-272 CE, was tolerant 
of other faiths. There are many incidents related in the Talmud 
that reflect his close relationship with the Jewish people, as well 
as his love and appreciation for Jewish customs. In several places, 
the Gemara describes his friendship with the amora Shmuel. 


King Shapur ıı, who lived from 303-380, was a zealous sup- 
porter of Zoroastrianism, a religion he tried to impose on the 
minorities under his rule, especially Christians. During his reign, 
the Jewish community suffered from oppressive taxes, levies, 
and various decrees. 
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§ Rav Huna said: Rav Huna bar Hinnana tested us, by asking: If she 
says that she wants to nurse" and he says that he does not want her 
to nurse but rather to give the child to a wet nurse, we accede to her 
desires, as she is the one suffering" from engorgement of her breasts. 
However, if he says that he wants her to nurse" and she says that she 
does not want to nurse, what is the halakha? He then narrowed the 
scope of the question: Anywhere that she is not accustomed, as the 
women of her family generally do not nurse their children but give 
them to wet nurses instead, we accede to her desires. However, if 
she is accustomed to nursing and he is not accustomed," i.e., the 
women of her family generally nurse their babies but the women in his 
family do not, what is the halakha: Do we follow his wishes to follow 
her family custom or do we follow her wishes to follow his family 
custom? 


And we answered his question from this amoraic statement: When a 
woman marries a man, she ascends with him to his socioeconomic 
status, if it is higher than hers, but she does not descend with him if 
his status is lower. Consequently, if his family is not accustomed to 
nurse, she is not obligated to nurse either. Rav Huna said: What is the 
verse from which this is derived? It is derived from: “She is a man’s 
wife” (Genesis 20:3). The Gemara explains: The word used here for 


“wife [be’ula]” hints through similar spelling that she ascends in status 


with the ascension [aliya] of her husband but does not descend with 
the descent of her husband. Rabbi Elazar said: There is a hint to this 
principle from here: “As she was the mother of all living” (Genesis 
3:20), which indicates that she was given to her husband for living 
with him, but was not given to suffer pain with him. 


§ The mishna states that if she brought him one maidservant into 
the marriage with her, she does not need to grind wheat, bake, or wash 
clothes. The Gemara infers from this statement that she must neverthe- 
less perform the other tasks. The Gemara asks: Let the wife say to 
him: I brought you a woman in my place [baharikai]' who can 
perform all the tasks I am supposed to do, and the wife should be 
completely exempt. The Gemara answers: This is nota valid argument 
because the husband can say to her: This maidservant toils for me 
and for herself like any other woman, but who will toil for you? It is 
necessary for the wife to do some work in order to cover some of her 
own expenses. 


The mishna further said that if she brought him two maidservants, she 
does not need to cook and does not need to nurse her child. The 
Gemara infers: She must nevertheless perform the other tasks. The 
Gemara asks: Let the wife say to him: I brought you another woman 
who can toil for me and for herself, and one who can toil for you and 
for herself. Consequently, I do not need to do any work at all. The 
Gemara answers: This is also not a valid argument because he can say 
to her: Who is going to toil for the guests and wayfarers who will 
come because we are a large household? There are still other tasks that 
need to be performed. 


The mishna further said that if she brought him three maidservants, 
she does not need to make his bed or make thread from wool. The 
Gemara infers: She must nevertheless perform the other tasks. The 
Gemara asks: Let her say to him: I brought you another woman to 
toil for the guests and wayfarers, in addition to one to toil for herself 
and for me, and another to toil for herself and for you. Therefore, I do 
not need to do any work at all. The Gemara answers: This is also not a 
valid argument because he can say to her: When the members of the 
house increase, the number of guests and wayfarers also increases 
and therefore there is still more work to be done. 


The Gemara asks: If so, then even if she brought him four maidser- 
vants as well, she should also have to work, as there will be many more 
guests. But the mishna says that if she brought four maidservants she 
does not need to do anything. The Gemara answers: When there are 
four, since there are many of them, they assist one another and can 
complete all the necessary tasks. 


HALAKHA 
She wants to nurse — pad DVİN NT: Ifthe woman 
wishes to nurse and her husband does not want 
her to, the halakha rules in her favor (Rambam 
Sefer Nashim, Hilkhot Ishut 21:13; Shulhan Arukh, Even 
HaEzer 82:2). 


He wants her to nurse — Pag MÄN NIT: Nursing 
is like any other task that a woman is required to 
perform if the women in both her family and his 
are accustomed to it. If she is from a poor family 
who usually nurse their children, but he is from a 
wealthy family, then he must hire a wet nurse if she 
does not want to nurse the baby herself (Rambam 
Sefer Nashim, Hilkhot Ishut 21:14; Shulhan Arukh, Even 
HaEzer 80:6, 10 and 82:3). 


NOTES 

She is the one suffering — N17 ADT NWY: Rashi 
understands this to mean that the woman suffers 
due to engorgement of her breasts, whereas the 
Rambam explains that she suffers from the baby 
being taken away from her. The Ri Migash interprets 
the idea differently: Since the woman alone suffers 
from nursing, the husband should not have any say 
in the matter. 


She is accustomed to nursing and he is not accus- 
tomed — ANTIK wh SAT AIT TT: The Rosh writes 
that this principle applies to all the tasks that a 
woman is obligated to perform. If it is not the custom 
of her family or of his family, she is not obligated to 
perform them. This is also the halakha as quoted in 
the Shulhan Arukh. This case is singled out for discus- 
sion because sometimes a woman specifically wants 
to nurse her child while her husband does not want 
her to do so. 


LANGUAGE 
In my place [baharikai] — *xpma: The Arukh and 
other sources cite a variant text that reads baharikai. 
This term probably derives from the Iranian vihriq 
and the Middle Persian guhrig, which mean equiva- 
lent, although in the Babylonian Jewish dialect of 
Aramaic it means instead of. 


XDI pI): KETUBOT: PEREKV-61A 345 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 

Once she is able to bring - pian max Ww 1D: According 
o Rashi, this means that this halakha applies not only 
when she actually brought him maidservants, but also if 
here were assets in her dowry that were equal in value to 
he price of a maidservant. The expression: She reduced 
her own needs, means that she saved some of the money 
he gave her, in order to buy a maidservant. 

However, the Rif and others have a different version 
hat reads: She found [matza] among his possessions, as 
opposed to: She reduced [tzimtzema] her own needs. 
According to this reading, even if her assets were not suf- 
ficient to buy a maidservant, but she determined that he 
was wealthy and could afford it on his own, she also does 
not need to perform these tasks. The Ramban and his 
disciples have a more extreme opinion. They maintain that 
if the women in the wife's family are not accustomed to 
doing work themselves but rather to using maidservants, 
she does not need to perform any task. This interpretation 
appears to correspond to the idea that she is not obligated 
to perform tasks to which she is not accustomed. 


And make his bed - munn ny  nyyi: The Rivan does 
not accept this version, since this is one of the tasks from 
which the wife is exempt if she brought her husband 
three maidservants. However, Rashi and Josafot explain 
that there are two types of bed preparations, one involv- 
ing heavy work that can be done by a maidservant and 
another type that is an act of intimacy, and therefore it is 
not proper for another person to do it. 
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Rav Hana, and some say Rav Shmuel bar Nahmani, said: This 
does not necessarily mean that she actually brought him maidser- 
vants. Rather, once she is able to bring" him" maidservants, i.e., 
once her dowry is sufficiently large to buy maidservants, then she 
is exempt from performing the tasks, although she did not actually 
bring him maidservants. The Sages taught: Whether she brought 
him actual maidservants or whether she reduced her own needs 
in order to release enough money to bring a maidservant to work, 
she is exempt from the tasks. 


§ The mishna says that if she brought him four maidservants, she 
may sit in an chair and not do anything. Rav Yitzhak bar Hananya 
said that Rav Huna said: Although they said that she may sit ina 
chair and does not need to work, she should still pour" his cup; 
and make his bed;" and wash his face, hands, and feet, as these 
responsibilities are not household tasks that can be delegated to a 
maidservant. Rather, they are gestures of affection toward her 
husband. 


Rav Yitzhak bar Hananya also said that Rav Huna said a similar 
halakha: All tasks that a wife performs for her husband, a men- 
struating woman may similarly perform for her husband," except 
for: Pouring his cup; and making his bed;" and washing his face, 
hands, and feet. As explained above, these are acts of affection. If 
she is menstruating she should not perform them, so as not to lead 
to forbidden intercourse. 


And With regard to the prohibition against making the husband’s 

bed, Rava said: We said this only if she made the bed in front of 
him, but if it was not in front of him, we have no problem with it. 
With regard to the prohibition against pouring his cup, the Gemara 

comments: Shmuel’s wife would change her practice toward him 

during her menstruation period and pour with her left hand, since 

if she made some change in the manner of pouring, this would serve 

as a reminder of her status and mitigate the concern that it might 

lead to intimacy. Abaye’s wife would place his cup on top of a bar- 
rel, Rava’s wife would place it on his pillow, and Rav Pappa’s wife 

would place it on the bench to create a change. 


HALAKHA 


Once she is able to bring him - ism TANW TD: The 
halakha with regard to a woman who brought maidservants 
with her into the marriage applies even if she did not actually 
bring maidservants with her but either her dowry was large 
enough to purchase maidservants or, in accordance with the 
version of the text accepted by the Rif and the Rosh, her husband 
was wealthy enough to purchase maidservants (Rambam Sefer 
Nashim, Hilkhot Ishut 21:6; Shulhan Arukh, Even HaEzer 80:8). 


She should still pour his cup - Did b nain: Even a woman who 
is not required to do any work at all must still wash her husband's 
face, hands, and feet, as well as pour his cup and make his bed, 
as these are intimate acts that only a wife should perform for 
her husband (Rambam Sefer Nashim, Hilkhot Ishut 21:3; Shulhan 
Arukh, Even HaEzer 80:4-5). 


A menstruating woman may perform for her husband — 771 
aw mwy: All the tasks that a woman must perform for her 
husband can also be done when she is a menstruating woman, 
apart from pouring his cup; making his bed; and washing his face, 
hands, and feet. She is not only prohibited from actually washing 
him, as she may not touch him, but she is also prohibited from 


pouring the water for him (Rambam Sefer Nashim, Hilkhot Ishut 
21:8; Sefer Kedusha, Hilkhot Issurei Bia 11:19; Shulhan Arukh, Yoreh 
De‘a195:10). 


Pouring his cup — Dia nya: A menstruating woman is pro- 
hibited from pouring her husband's cup and placing it on the 
table in the usual matter. She must do so using some sort of 
conspicuous sign, e.g., pouring with her left hand or placing the 
cup on the pillow or the blanket, as related in the Gemara 
(Rambam Sefer Nashim, Hilkhot Ishut 21:8; Shulhan Arukh, Yoreh 
De‘a195:1). 


Making his bed — mat nyy: A menstruating woman is pro- 
hibited from making her husband's bed in his presence. The 
commentaries explain that this is referring only to spreading 
the sheets and other acts of intimacy, but arranging mattresses 
and other acts that involve exertion are not acts of intimacy and 
are therefore permitted. If her husband is not present, although 
he knows that his wife is the one who made the bed, all the 
actions involved in making the bed are permitted (Rambam Sefer 
Nashim, Hilkhot Ishut 21:8; Sefer Kedusha, Hilkhot Issurei Bia 11:19; 
Shulhan Arukh, Yoreh De‘a 195:1). 
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§ Apropos statements by Rav Yitzhak ben Hananya, the 
Gemara cites other statements in his name. Rav Yitzhak bar 
Hananya said that Rav Huna said: All foods may be withheld 
from before the waiter," as one who is a waiter at the meal must 
wait until the guests have eaten from every food and only then 
may he eat, except for meat and wine, as these foods arouse the 
appetite more and the waiter would suffer if he could not eat 
them together with the other participants. Rav Hisda said: This 
is referring only to fatty meat and aged wine. Rava said: It 
applies to fatty meat all year round but aged wine only during 
the season of Tammuz, in the summer. Due to the heat, the 
aroma of the wine is more pervasive at that time. 


Rav Anan bar Tahalifa said: I was once standing before Mar 
Shmuel, and they brought him a cooked dish of mushrooms," 
and if he had not given me some, I would have been endan- 
gered? due to the craving that I suffered. Rav Ashi said: I was 
once standing before Rav Kahana, and they brought him 
slices [gargelidei]' of turnip in vinegar, and if he had not 
given me some, I would have been endangered. Rav Pappa 
said: Even a fragrant date should be offered to the waiter. The 
Gemara concludes: The principle of the matter is: One should 
offer some of everything that either has an aroma or that has 
a sharp taste to whomever is present when it is served, so that 
no one suffer by being unable to partake of these foods. 


It is related about two Sages, Avuh bar Thi and Minyamin bar 
Thi, that one of them was accustomed to give his waiter from 
every type of food that he ate, while the other one would give 
him only one of the types of food that he ate. The Gemara says: 
Elijah spoke with this Sage, but Elijah did not speak with that 
Sage, since he did not act with piety and caused his waiter to 
suffer. 


Similarly, the Gemara relates an incident with regard to two 
pious men, and some say they were Rav Mariand Rav Pinehas, 
the sons of Rav Hisda: One Sage would give the waiter some- 
thing to eat before the meal, and the other Sage would give the 
waiter something to eat after the guests had eaten. With regard 
to the one who gave it to him earlier, Elijah spoke with him. 
But with regard to the one who gave it to him later, Elijah did 
not speak with him. 


The Gemara relates another incident with regard to this 
matter: Ameimar and Mar Zutra and Rav Ashi were sitting 
at the entrance to the house of King Izgur.” The king’s chief 
butler was passing by with various foods. Rav Ashi saw Mar 
Zutra’s? 


PERSONALITIES 


King Izgur - xan ary: This is one of the names of the Persian 
monarch Yazdegerd |, who ruled from 399-420 CE. He was a 
peaceable king, and during his reign there were positive rela- 
tions between Persia and Rome. He also showed great tolerance 
toward the adherents of other religions among his subjects, 
for which he was criticized as a sinner by the Persian priests. 
The favorable conditions extended to the Jews during King 
Izgur's reign were apparently one of the factors that enabled 
the beginning of the compilation of the Babylonian Talmud. 


Mar Zutra — xW Wa: A colleague of Rav Ashi, Mar Zutra was 
one of the most prominent Sages of his generation and was a 


disciple-colleague of his teachers, Rav Pappa and Rav Nahman 
bar Yitzhak. Beyond his greatness in halakha and aggada, Mar 
Zutra was noted as a preacher, and his homiletic interpreta- 
tions are cited throughout the Talmud. He apparently held an 
official opinion as the scholar and preacher of the House of the 
Exilarch. Late in his life, he was appointed head of the yeshiva 
of Pumbedita. 

Meetings between Mar Zutra, Ameimar, and Rav Ashi are 
frequently mentioned in the Talmud, and some of these meet- 
ings may well have been at formal conferences of the leaders 
of Babylonian Jewry of that generation. 


HALAKHA 

May be withheld from before the waiter - 253 pawn 
waw: If a waiter is serving a meal and the foods have a 
fragrant aroma that causes people to crave them, one must 
give him some of that food immediately. It is an act of piety 
to give the waiter some of every food served (Rambam Sefer 
Ahava, Hilkhot Berakhot 7:7; Sefer Kinyan, Hilkhot Avadim 9:8; 
Shulhan Arukh, Orah Hayyim 169:1 and Yoreh De‘a 267:17). 


NOTES 


Mushrooms — »7ts: It is known that Shmuel was particularly 
fond of mushrooms and enjoyed eating them for dessert at 
the conclusion of his meal. 


BACKGROUND 


| would have been endangered — 239%: The sight of food, 
and even more so foods with an appealing scent or taste, 
can have an effect, both physiologically and psychologi- 
cally, on one who is not eating. Among other things, it can 
cause secretion of saliva and digestive acids and can cause 
significant discomfort to the person. It is also possible, under 
specific conditions, for the experience to cause more serious 
damage. For example, excessive secretion of digestive acids 
in a person who has an ulcer can cause extreme pain, a 
change of complexion, and even fainting. 


LANGUAGE 


Slices [gargelidei] - spo: From the Greek yoyyvaistov, 
goggulidion, meaning a small turnip. 
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NOTES 


| saw a leprous spirit — nya% mn xn: Rashi and the 
Rivan explain that Rav Ashi saw a leprous spirit hovering 
over Mar Zutra. Some commentaries understand this to 
mean that he therefore understood that Mar Zutra was 
in an extremely dangerous situation that required him to 
taste of the food, and this danger outweighed the great 
risk Rav Ashi took upon himself (Maharsha). However, it 
is also possible to explain that since he saw a spirit of 
leprosy over Mar Zutra, he understood that this defect 
was present in the food as well, and therefore he did not 
rely on a miracle at all. 


His animals and his cattle - i775) imaa: There are two 
conflicting versions of the text “of this Gemara. The ver- 
sion here is similar to that of French manuscripts, whereas 
the Spanish manuscripts have an alternative version that 
is the exact opposite: He cannot compel her to place 
straw before his cattle but he can compel her to place 
straw before his animals. 
Rashi and the Rivan explain the logic of this halakha 
according to the French version: The term animals is 
referring to horses and donkeys, which are easily aroused 
when they are in heat and may injure a woman, whereas 
his is less common among cattle. Other commentar- 
ies offer a different rationale: Since cattle are required 
or plowing or for milk, their care is part of household 
maintenance, and it is therefore appropriate to delegate 
his responsibility to the wife; however the husband's 
horses or donkeys, which he uses for riding, are not her 
responsibility (Talmidei Rabbeinu Yona; see Ritva). Parallel, 
opposite logic is used by the commentaries to explain 
he Spanish version: She is obligated to take care of his 
horse or donkey, as this is one of the personal tasks she 
performs for her husband, but she is not obligated to 
eed the cattle used for plowing, as this is categorized 
as part of the agricultural work, and it would be difficult 
and demeaning for her (Rid; Talmidei Rabbeinu Yona). 


BACKGROUND 


Flax causes the mouth to smell foul and the lips to 
stiffen - DWI Ny baw nda Ts M1 jaws: People 
who spin thread typically moisten the fibers with their 
mouths in order to make the twisting more effective. 
The fibers of the flax may damage the lips, and excessive 
spinning of this type of thread causes an enlargement of 
he lower lip, upon which the spinning thread is usually 
rested. Additionally, since the method of preparing the 
ufts of flax for spinning involves causing the stem to 
begin to rot, a foul odor is caused by the bacteria. Spin- 
ning the flax and placing it in one’s mouth causes this 
‘oul odor to enter the mouth of the spinner as well. 
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face blanch because he craved the food, so he took some of the 

food with his finger and put it in Mar Zutra’s mouth. The chief 
butler said to him: You have spoiled the king’s meal, as now he 

will not eat from it. The king’s soldiers who were there said to him: 

Why did you do this? He said to them: The one who makes such 

awful dishes is the one who actually spoiled the king’s food. They 
said to him: Why do you say this? He said to them: I saw some- 
thing else, i.e., a leprous infection, in this meat. They checked 

and didn’t find anything. He took his finger and placed it on the 

food and said to them: Did you check here? They then checked 

that spot and found the infection. The Sages said to Rav Ashi: 

What is the reason that you relied on a miracle and assumed that 

leprosy would in fact be found there? He said to them: I sawa 

leprous spirit’ hovering over the food and realized that it had 

this defect. 


The Gemara relates another incident with regard to a similar sub- 
ject: A certain Roman said to a certain woman: Will you marry 
me? She said to him: No. In order to convince her, he went and 
brought pomegranates and peeled them and ate them in front 
of her and did not give her any of them. The aroma of the pome- 
granates caused her mouth to water, so she swallowed all of the 
saliva that caused her anguish, but he did not give her any until 
she became ill and bloated. Ultimately, he said to her: If I cure 
you, will you marry me? She said to him: Yes. He went and 
brought pomegranates, peeled them and ate them in front of 
her. He said to her: All of the saliva that causes you anguish, spit 
it out, spit it out. She did this until something like a green leaf 
came out of her, and then she was cured. 


§ The mishna says that a wife must make thread from wool. The 
Gemara infers: She must make thread from wool, but she is 
not obligated to do so from flax." The Gemara explains: Whose 
opinion is expressed in the mishna? It is in accordance with the 
opinion of Rabbi Yehuda, as it is taught in a baraita: A husband 
may not compel his wife to stand before his father" and serve 
him, or to stand before his son and serve him, or to place straw 
before his animals," i.e., horses and donkeys, but he can compel 
her to place straw before his cattle," i.e., cows and bulls. Rabbi 
Yehuda said: He also cannot compel her to make thread from 
flax, because flax, while it is being spun, causes the mouth to 
smell foul and the lips to stiffen.’ The Gemara comments: This 
applies only to Roman flax, which causes the most damage. 


§ The mishna continues: Rabbi Eliezer says: Even if she brought 
him a hundred maidservants, he may compel her to make thread 
from wool, since idleness leads to licentiousness. Rav Malkiyyu 
said that Rav Adda bar Ahava said: The halakha is in accordance 
with the opinion of Rabbi Eliezer. 


From wool but not from flax - xb DNDI pH Waa: If it is the 
custom of women in a certain country to spin wool or flax, the 
wife must do this and all other tasks. If it is not their custom to 
do this kind of work, he may compel her to spin only wool but 
not flax, since the latter causes damage to the mouth and lips, 
as the Gemara deduces from the mishna and as explained by 
Rabbi Yehuda (Rambam Sefer Nashim, Hilkhot Ishut 21:1; Shulhan 


Arukh, Even HaEzer 80:1). 


To stand before his father — vag nab syayd: Although a woman 
must attend to her husband's various needs, she is not obligated 
to attend to his father or his son. The Rema quotes the Ran, who 


HALAKHA 
says that this applies only if the father and son are not being 
sustained by her husband (Rambam Sefer Nashim, Hilkhot Ishut 
21:3; Shulhan Arukh, Even HaEzer 80:4). 


To place straw before his animals - int 33 yan 1: One of 
the tasks that a woman must perform for her husband is placing 
straw before his animals. Some say that this applies only to the 
animals he uses for riding purposes (Helkat Mehokek, citing Rosh). 
She is not, however, obligated to feed his cattle. This follows the 
version quoted by the Rif, which is the opposite of the version 
appearing here (Rambam Sefer Nashim, Hilkhot Ishut 21:5; Shulhan 
Arukh, Even HaEzer 80:6). 
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Rabbi Hanina, son of Rav Ika, said: The halakha discussed in 
tractate Beitza (28b) that a skewer that had been used for roasting 
meat but no longer has an olive-bulk of meat on it may be moved 
to acorner on a Festival; the halakha with regard to maidservants 
in the mishna here; and the halakha discussed in tractate Nidda 
(52a) that if a girl has two hair follicles in her pubic region, even 
if there are no hairs growing from them, she is considered to have 
reached majority and may perform halitza; these three halakhot 
were all stated by Rav Malkiyyu. 


However, the halakha discussed in tractate Avoda Zara (29a) that 
a Jew who cuts the hair of a pagan must stop at a distance of three 
fingerbreadths on every side before he reaches his forelock, as 
the pagans would grow their forelocks for idolatry and the Jew 
must not appear as if he were dressing the forelock for idolatrous 
purposes; and the halakha discussed in tractate Makkot (21a) that 
one may not place burnt ashes on a wound, as it looks like a 
tattoo; and the halakha discussed in tractate Avoda Zara (35b) 
that cheese made by a gentile is forbidden, because gentiles 
smooth the surface of their cheese with lard; these three halakhot 
were all stated by a different Sage named Rav Malkiya. 


Rav Pappa said: The halakhot mentioned above that relate to 
a mishna or a baraita were stated by Rav Malkiya, whereas 
amoraic statements of halakhot that are not related to a mishna 
or baraita were taught by Rav Malkiyyu. And your mnemonic 
to remember this is: The mishna is a queen [malketa], indicating 
that the comments that are referring to a mishna were made by 
Rav Malkiya, whose name is similar to the Aramaic term for 
queen. The Gemara asks: What is the difference between Rabbi 
Hanina, son of Rav Ika, and Rav Pappa? The Gemara answers: 
There is a practical difference between them with regard to the 
halakha concerning maidservants. According to Rabbi Hanina, 
this halakha was stated by Rav Malkiyyu, whereas Rav Pappa 
holds that it was taught by Rav Malkiya, since it is referring to a 
dispute in a mishna. 


§ The mishna says: Rabban Shimon ben Gamliel says: Even one 
who vows that his wife is prohibited from doing any work" must 
divorce her and give her the payment for her marriage contract, 
since idleness leads to idiocy. The Gemara asks: This is essentially 
the same as the opinion of the first tanna, Rabbi Eliezer, who 
said that idleness leads to licentiousness. The Gemara answers: 
The practical difference between them is in a case when she 
plays with small dogs [guriyyata kitanyata]‘ or with games 
[nadrashir]' like chess. Since there is something occupying 
her she is not in danger of idiocy, but occupying oneself with 
diversions of this type may still lead to licentiousness. 


ith regard h hat hi 
MISHNA “ eee to one w o vows that his 


wife’ may not derive benefit from marital 
relations" with him, Beit Shammai say: He may maintain this 
situation for up to two weeks, but beyond that he must divorce 
her and give her the payment for her marriage contract. Beit 
Hillel say: He must divorce her ifit continues beyond one week. 


Apropos the husband's obligation to his wife regarding marital 
relations, the Gemara mentions other aspects of this issue: 
Students may leave their homes and travel in order to learn 
Torah without their wives’ permission for up to thirty days, and 
laborers may leave their homes without their wives’ permission 
for up to one week. The set interval defining the frequency of a 
husband’s conjugal obligation to his wife stated in the Torah (see 
Exodus 21:10)," unless the couple stipulated otherwise, varies 
according to the man’s occupation and proximity to his home: 
Men ofleisure, who do not work, must engage in marital relations 
every day, laborers must do so twice a week, donkey drivers 
once a week, camel drivers once every thirty days, and sailors 
once every six months. This is the statement of Rabbi Eliezer. 


HALAKHA 


One who vows that his wife is prohibited from doing 
work — Taxan AW WT: One who vows to prohibit 
his wife from doing work must divorce her and give her 
the payment for her marriage contract, as idleness leads 
to licentiousness. This ruling is in accordance with Rabbi 
Eliezer, according to the Gemara’s conclusion. For this 
reason, even if he allows her to occupy herself with other 
matters so that she not become insane, there is still a con- 
cern that she may become licentious (Rambam Hilkhot 
Ishut 21:2; Shulhan Arukh, Even HaEzer 80:2-3). 


One who vows that his wife may not benefit from 
marital relations - iMWX Nx WaT: One who vows to 
prohibit his wife from conjugal relations for more than 
seven days must divorce her and give her the payment 
for her marriage contract, in accordance with the opinion 
of Beit Hillel. This is true even if his profession allows for a 
much longer period of abstinence, as the Gemara (63b) 
later concludes (Rambam Sefer Nashim, Hilkhot Ishut 14:6; 
Shulhan Arukh, Even HaEzer 76:9). 


The set interval defining the husband's conjugal obli- 
gation stated in the Torah - mjina TA WAKT miyn: A 
husband is obligated to engage in marital relations with 
his wife according to a frequency dependent upon his 
virility and occupation. If the couple did not stipulate 
an agreed-upon frequency between themselves, then a 
man of leisure must fulfill his conjugal obligation every 
night, laborers who are employed in the town of their 
residence must fulfill their obligations twice a week, don- 
key drivers once a week, camel drivers once every thirty 
days, and sailors once every six months, in accordance 
with the opinion of Rabbi Eliezer (Rambam Sefer Nashim, 
Hilkhot Ishut 14:1; Shulhan Arukh, Even HaEzer 76:1-2). 


LANGUAGE 
Small dogs [guriyyata kitanyata] - xno) KIYN: 
This version of the text, which appears in the Arukh as 
well, is understood to be a term for a specific species of 
small dogs, which function as pets. However, the exact 
derivation of the term, and even what language it is from, 
are unclear. 


Games [nadrashir] - WW: The better reading of this 
term, which appears in some versions, is nardashir. It 
derives from the Middle Persian néw-ardaxéir, a term for 
a backgammon-like game that was named after the first 
Sasanian king, Ardashir 1. 


NOTES 


One who vows that his wife may not derive bene- 
fit — inwy Mx WaT: Rashi and a number of other early 
authorities explain that this cannot mean that he literally 
prohibited his wife from experiencing the pleasure of 
relations with him, since such a vow would not take effect. 
This is because he is obligated to fulfill her conjugal rights, 
which according to most of the tanna’im is an obliga- 
tion by Torah law. It must therefore be explained that he 
phrases the vow in such a way that he prohibits himself 
from deriving benefit from marital relations with her, and 
such a vow can take effect. 
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Even with regard to an unspecified vow — 
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HALAKHA 
toons 


anpa: The time frame established by the Sages for one 
who vowed to prohibit his wife from marital relations 
applies whether or not he specified the period of time, 
in accordance with the opinion of Shmuel. Although 
generally the halakha is in accordance with Rav in 
matters relating to prohibitions, all of the authorities 
ruled in accordance with Shmuel in this case in order 
not to increase the number of divorces (Rambam 
Sefer Nashim, Hilkhot Ishut 14:6; Shulhan Arukh, Even 
HaEzer 76:9). 
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G E M A The Gemara asks: What is the reason that 

Beit Shammai say a husband may force 
abstinence on his wife by a vow for a period of up to two weeks 
without being compelled to divorce her? They derive this from the 
halakha that a woman who gave birth to a female is ritually impure 
and prohibited from engaging in conjugal relations with her hus- 
band for two weeks after childbirth (see Leviticus 12:5). From this 
they derive that a period of up to two weeks of abstinence is not 
deemed undue suffering. And from where do Beit Hillel derive their 
opinion? They derive it from a woman who gave birth to a male, 
as she is ritually impure for one week (see Leviticus 12:1-4). 


The Gemara asks: And if this is so, Beit Hillel should also derive 
the halakha from a woman who gave birth to a female, since it is 
clear that the Torah does at times mandate a period of abstinence 
longer than one week. The Gemara answers: If they derived it from 
a woman who gave birth, this is indeed how they would have 
derived it. Rather, Beit Hillel derived it from the halakha with 
regard to a menstruating woman, who is prohibited from marital 
relations for seven days according to Torah law. 


The Gemara explains: With regard to what do they disagree? One 
Sage, Beit Hillel, holds that one should derive a common matter 
from a common matter. Consequently, they derive the halakha of 
a permitted abstinence by a husband who vowed not to engage in 
marital relations with his wife from the halakha of a menstruating 
woman, since both are common cases. And one Sage, Beit Shammai, 
holds that one should derive a matter that one caused, such as a 
vow, from a different matter that he caused, i.e., childbirth, and not 
from menstruation, which was not caused by him at all. 


Rav said: The dispute between Beit Hillel and Beit Shammai con- 
cerns one who specifies the given period of time in his vow, but if 
he vowed not to engage in marital relations with her for an unspeci- 
fied period of time, all agree that he must divorce her immediately 
and give her the payment for her marriage contract. The reason is 

that since he did not indicate how long he intended to keep the vow, 
her suffering begins immediately. And Shmuel said: Even with 

regard to an unspecified vow" he should also wait for the same 

period of time, as perhaps he will find an extenuation enabling the 

dissolution of his vow and then he will not need to divorce her. 


The Gemara asks: Didn’t they disagree about this issue once 
already? As we learned in a mishna (70a): In the case of one who 
vows that his wife is prohibited from benefiting from him or his 
property, if his vow will remain in effect for up to thirty days, he 
must appoint a trustee to support her. But if the vow will remain 
in effect for more than that amount of time, he must divorce her 
and give her the payment for her marriage contract. And Rav said 
there: They taught this only with regard to a case where he specifies 
a limited time during which the vow would be in effect, but if he 
vows without specification, he must divorce her immediately and 
give her the payment for her marriage contract. And Shmuel said: 
Even when he vowed without specification, he should also wait, 
as perhaps he will discover an extenuation enabling the dissolution 
of his vow. 


The Gemara answers: It is necessary to cite the dispute in both cases, 

as if it were stated only with regard to this case, of one who vows 
not to engage in marital relations, one might think that in this case 
Rav says he must divorce her because there is no possibility of 
appointing a trustee, but that with regard to that halakha, in the 
case when he vows not to provide sustenance, which can be pro- 
vided by a trustee, one would say that Rav concedes to Shmuel that 
he should wait. Conversely, if the dispute was stated with regard to 
that case, where a trustee can be appointed, one might think that in 
that case Shmuel said to wait, but in this case of one who vows not 
to engage in marital relations, one might say that Shmuel concedes 
to Rav. Therefore, it is necessary to cite the dispute in both cases. 
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for up to thirty days in order to learn Torah, without their wives’ 
permission. The Gemara asks: If they went with permission, for 
how long can they go? The Gemara expresses wonderment at this 
question: If they went with the permission of their wives, they can 
go for as long as they want. If the husband and wife agree on this, 
why is there any reason for the court to intervene? 


The Gemara explains its query: Although a man can legally make 
any agreement with his wife to limit her conjugal rights, how much 
is an acceptable manner for this matter?’ Rav said: The husband 
may spend a month here, in the study hall, and then must spend a 
month at home. The allusion to this is as it is stated with regard to 
reserve units serving in King David's army: “In any matter of the 
courses, which came in and went out month by month through- 
out all the months of the year” (1 Chronicles 27:1). And Rabbi 
Yohanan said: He may spend one month here, in the study hall, and 
then two months in his home, as it is stated with regard to workers 
who worked in the construction of the Temple: “A month they were 
in Lebanon, and two months at home” (1 Kings 5:28). 


The Gemara asks: And what is the reason that Rav did not also say 
a proof from that source that Rabbi Yohanan quoted? The Gemara 
answers: The construction of the Temple is different, since it is 
possible for this work to be performed by others, as there were 
many people involved in it, but with regard to Torah study, which 
cannot be performed by others, he is given permission to spend a 
month here anda month there. The Gemara further questions: And 
what is the reason that Rabbi Yohanan did not say a proof from 
that source that Rav quoted? The Gemara answers: There, with 
regard to King David, it is different, since he gains profit from 
working for the king; since there is profit involved, his wife might 
be willing to forgo his staying with her. However, in general a woman 
wants her husband to spend most of his time at home, so with regard 
to Torah study, where there is no monetary profit, she will not waive 
her right for as long. 


§ Apropos a dispute between Rav and Rabbi Yohanan with regard 
to the construction of the Temple, the Gemara cites another dispute 
between them. Rav said: Groaning breaks half of a person’s body, 
as it is stated: “Groan, therefore, you son of man, with the break- 
ing of your loins, groan so bitterly” (Ezekiel 21:11), which indicates 
that groaning breaks half of a one’s body, down to his loins. And 
Rabbi Yohanan said that groaning breaks even a person’s entire 
body, as it is stated: “And it shall be, when they say to you: Why 
are you groaning? That you shall say: Due to the tiding, for it 
comes, and every heart shall melt, and all hands shall be slack, 
and every spirit shall be faint, and all knees shall drip with water” 
(Ezekiel 21:12). 


The Gemara asks: And why doesn’t Rabbi Yohanan also say that it 
breaks half of one’s body? Isn’t it written: “With the breaking of 
your loins,” implying that it does not break the entire body? The 
Gemara answers: This does not mean that the breakage only reaches 
the loins, but rather that when the sigh begins to affect a person, it 
begins from his loins. The Gemara asks: And why doesn’t Rav also 
say that it breaks the entire body? Isn’t it written: “And every heart 
shall melt, and all hands shall be slack, and every spirit shall be 
faint,” which indicates that groaning causes the entire body to break? 
The Gemara answers: The news with regard to the destruction of 
the Temple is different, as it is extremely crushing and causes great 
anguish, but in general a sigh causes only half of the body to break. 


NOTES 


How much is an acceptable manner for this matter — 
ma xo MK: Rashi explains that this question 
indicates that although one may succeed in persuading 
his wife to give him permission to leave for an extended 
period, there is still a concern that she may not have 
agreed wholeheartedly. Consequently, the Gemara asks 
about the amount of time for which it can be assumed 
that a wife would not resent her husband's absence. 
Rabbi Aharon HaLevi offers an alternative explana- 
tion, that the question is referring to a wife who gave 
her husband permission to leave without specifying 
a period of time and the Gemara is asking what she 
meant in doing so. 


.2D 91/1 PID: KETUBOT: PEREK V:62A 351 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


Men of leisure must engage in marital relations every 
day - of boa pun: Men of leisure, meaning men who do 


not work and have no obligations toward the government, 


must fulfill their conjugal obligations to their wives every 
day, in accordance with the mishna and its explanation in 
the Gemara (Rambam Sefer Nashim, Hilkhot Ishut14:1; Shulhan 
Arukh, Even HaEzer 76:1). 


NOTES 
Such as Rav Shmuel bar Sheilat - now va baw a) fiaa: 


Some commentaries write that the Gemara cannot be under- 


stood as halakhically defining Rav Shmuel bar Sheilat himself 
as a man of leisure, as he was a Torah scholar and did not have 
a set interval of conjugal obligations every day. Rather, his 
name is cited only to demonstrate an example of a man who 
does not engage in manual labor. 


BACKGROUND 

The bathhouse collapsed under him — x2 12 FMD" 
mam: Large bathhouses were built using the Roman 
method. There was an upper room containing a large pool 
where the bathers would sit, and underneath was a furnace 
room containing a fire that would heat the water in the pool. 
The upper room generally rested on a large number of pillars. 
At times, due to the heat and weight, the floor of the upper 
level would collapse. 


Roman bath at Masada, with a reconstruction of the floor of the bathhouse 
resting on pillars 
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It is related that a certain Jew and a gentile were walking 
along the road together. The gentile could not keep up with 
the Jew, who was walking faster, and he therefore reminded him 
of the destruction of the Temple in order to make the Jew feel 
sorrowful and slow down. The Jew sighed and groaned, but 
even so the gentile could not keep up with him, as the Jew was 
still walking faster. The gentile said to him: Don’t you say that 
groaning breaks half of a person’s body? Why didn’t it affect 
you? He said to him: This applies only with regard to a new 
sorrowful affair, but this, from which we have suffered repeat- 
edly and to which we have become accustomed, does not affect 
us as much, as people say: One who is used to being bereaved 
of her children does not panic [bahata]' when one of them dies, 
and similarly, one who is used to a tragedy is not as devastated 
when being reminded of it. 


§ The mishna said that men of leisure must engage in marital 
relations with their wives every day." The Gemara asks: What 
is meant by the term men of leisure? Rava said: These are 
students of Torah who go daily to review their lectures at a local 
study hall and return home each evening. Abaye said to him: 
Wives of Torah scholars are those about whom it is written: “It 
is vain for you to rise early and sit up late, you that eat the 
bread of toil, so He gives to His beloved in sleep” (Psalms 
127:2), and Rabbi Yitzhak said in explanation of this verse: 
These are the wives of Torah scholars who deprive their eyes 
of sleep in this world and reach the life of the World-to-Come. 
This indicates that Torah scholars exert themselves greatly in 
their studies and are not home in the evenings, and you say that 
the students reviewing their lectures are men of leisure, whose 
wives have conjugal rights for every night? 


Rather, Abaye said: The mishna should be explained in accor- 
dance with the opinion of Rav, as Rav said: This is referring to 

a man such as Rabbi Shmuel bar Sheilat," who ate his own 

food, drank his own drinks, slept in the shade of his own house, 
and the king’s tax collector [peristaka]' did not pass by his 

door, as they did not know that he was a man of means. A man 

like this, who has a steady income and no worries, is called a man 

of leisure. When Ravin came from Eretz Yisrael he said: For 

example, the wealthy, pampered men in the West, Eretz Yisrael, 
are called men of leisure. Due to the time they have available and 

the richness of their diet, they have the ability to satisfy their 
wives every night. 


To illustrate this point, the Gemara relates two incidents dem- 
onstrating the health and strength of the inhabitants of Eretz 
Yisrael: Rabbi Abbahu was once standing in the bathhouse 
and two slaves were supporting his walking. The bathhouse 
collapsed under him’ and was destroyed. He found a pillar, 
stood on it and got out, and pulled them both up with him. 
Similarly, Rabbi Yohanan was once going up stairs, and Rav 
Ami and Rav Asi were supporting him. The stair collapsed 
under him, but he went up and pulled them both up with him. 
The Sages said to him: Since it is clear that you are so strong, 
why do you need people to support you? He said to them: If 
so, if I were to expend all my strength now, what will I leave 
for myself in my old age? 


Panic [bahata] — 


mina: The Arukh defines this word based 


LANGUAGE 


Tax collector [peristaka] - xp: From the Middle Persian 


on the root beit, heh, tav according to its ordinary meaning, to 
be embarrassed. However, it appears that Rashi understood 
the word according to a meaning it takes in several other 
sources, in which it is related to the root beit, ayin, tav, mean- 
ing fear. Consequently, the meaning is that a woman who is 
accustomed to being bereaved of her children does not panic 
when tragedy strikes. 


fréstak, meaning messenger. In this case it has been under- 
stood to refer to a messenger charged with collecting taxes 
or the like. 
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§ The mishna said: The set interval for laborers" to fulfill their 
conjugal obligations to their wives is twice a week. The Gemara 
asks: Isn’t it taught in a baraita: For laborers, once a week? 
Rabbi Yosei, son of Rabbi Hanina, said: This is not difficult: 
Here, the case is where they work in their own city. There, the 
case is where they work in another city. This is also taught in 
the Tosefta (5:6): For laborers, twice a week. In what case is this 
statement said? It is when they work in their own city, but 
when they work in another city, the set interval for their conjugal 
obligations is once a week. 


§ The mishna said: The set interval for donkey drivers is once a 
week, and for other professions it is even less frequent. Rabba 
bar Rav Hanan said to Abaye: Did the tanna go to all that 
trouble just to teach us the halakha for a man of leisure and for 
alaborer? According to the set intervals given for conjugal obliga- 


tions, it seems that the halakha that one who vowed to prohibit 
his wife from conjugal relations for longer than a week must 
divorce her is referring only to a man of leisure or a laborer, whose 
set interval for conjugal relations is less than that period. However, 
for other people, whose set interval is once a month or even less 
frequent, there should be no need to divorce the wife, since the 
vow does not deprive her of conjugal rights for longer than she 
would have been deprived anyway. He said to him: No, 
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the tanna taught us a halakha with regard to all of them," not 
only a man of leisure or a laborer. He asked him: But with regard 
to a sailor it said that the set interval for conjugal relations is six 
months; why, then, should he have to divorce her ifhe vowed to 


forbid these relations for only a week? He answered him: It is well 
known that one who has bread in his basket is not comparable 
to one who does not have bread in his basket. On a fast day, one 
who does not have bread available in his basket suffers more than 
one who does have bread available and knows that he will be able 
to eat later. In this case as well, when a woman knows that marital 
relations are forbidden to her due to a vow, her suffering from 
waiting for her husband to return is increased. 
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Rabba bar Rav Hanan said to Abaye: If a donkey driver who 
is already married wants to become a camel driver," what is 
the halakha? Is he permitted to change his profession in order to 
earn more money from his work, even though this will mean 


he reduces the frequency with which he engages in conjugal 
relations with his wife? He answered him: A woman prefers 
a kay, i.e., modest means, with conjugal relations to ten kav 
with abstinence. Consequently, he is not allowed to change his 
profession without her permission. 


With regard to all of them — andre: If one vows and prohibits 
his wife from conjugal relations, whether for an unspecified 
period of time or for a specified period of more than a week, he 
must wait for a week and if he has not had his vow dissolved 
by then, must divorce his wife and give her the payment for 
her marriage contract. This applies to all men, even to sail- 
ors, whose set interval for conjugal obligations is once every 
six months. This halakha is in accordance with the opinion 
of Abaye (Rambam Sefer Nashim, Hilkhot Ishut 14:6; Shulhan 
Arukh, Even HaEzer 76:9). 


HALAKHA 


A donkey driver wants to become a camel driver - Mwy Wan 
Spas: A woman may prevent her husband from changing his 
profession from one where the set interval for his conjugal 
obligation is more frequent to one where it is less frequent, 
even if he could make more money from his new profession, in 
accordance with the opinion of Abaye (Rambam Sefer Nashim, 
Hilkhot Ishut 14:2; Shulhan Arukh, Even HaEzer 76:5). 


HALAKHA 


The set interval for laborers - pbyipn: Laborers who are 
employed in their own city must fulfill their conjugal obliga- 
tions to their wives twice a week, and for laborers who are 
employed in another city, their set interval is once a week. 
This is in accordance with the Gemara’s conclusion, based on 
the Tosefta. The Rema writes in the name of the Maharam 
of Rothenburg that this applies only to workers who return 
every night to their homes, but if they sleep in the other city, 
their set interval for conjugal relations is once every eight 
days (Rambam Sefer Nashim, Hilkhot Ishut14:1; Shulhan Arukh, 
Even HaEzer 76:2). 
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§ The mishna stated: For sailors, the set interval for conjugal 
relations is once every six months. This is the statement of 
Rabbi Eliezer. Rav Berona said that Rav said: The halakha is 
in accordance with the opinion of Rabbi Eliezer. Rav Adda bar 
Ahava said that Rav said: This is the statement of Rabbi Eliezer, 
but the Rabbis say: Students may leave" their homes to study 
Torah for as long as two or three years without permission from 
their wives. Rava said: The Sages relied on Rabbi Adda bar 
Ahava’s opinion and performed an action like this themselves," 
but the results were sometimes fatal. 


This is as it is related about Rav Rehumi, who would commonly 
study before Rava in Mehoza: He was accustomed to come 
back to his home every year on the eve of Yom Kippur. One day 
he was particularly engrossed in the halakha he was studying, 
and so he remained in the study hall and did not go home. His 
wife was expecting him that day and continually said to herself: 
Now he is coming, now he is coming. But in the end, he did not 
come. She was distressed by this and a tear fell from her eye. At 
that exact moment, Rav Rehumi was sitting on the roof. The 
roof collapsed under him and he died. This teaches how much 
one must be careful, as he was punished severely for causing 
anguish to his wife, even inadvertently. 


§ When is the ideal time for Torah scholars to fulfill their 
conjugal obligations?" Rav Yehuda said that Shmuel said: The 
appropriate time for them is from Shabbat eve to Shabbat eve, 
i.e., on Friday nights. Similarly, it is stated with regard to the 
verse “that brings forth its fruit in its season” (Psalms 1:3): 
Rav Yehuda said, and some say that it was Rav Huna, and 
some say that it was Rav Nahman: This is referring to one 
who engages in marital relations, bringing forth his fruit, from 
Shabbat eve to Shabbat eve. 


It is related further that Yehuda, son of Rabbi Hiyya and son- 
in-law of Rabbi Yannai, would go and sit in the study hall, 
and every Shabbat eve at twilight he would come to his house. 
When he would come, Rabbi Yannai would see a pillar of fire 

preceding him due to his sanctity. One day he was engrossed 

in the halakha he was studying, and he stayed in the study hall 

and did not return home. When Rabbi Yannai did not see 

that sign preceding him, he said to the family: Turn his bed 

over, as one does at times of mourning, since he must have died, 
reasoning that if Yehuda were alive he would not have missed 

his set interval for conjugal relations and would certainly have 

come home. What he said became “like an error that proceeds 

from a ruler” (Ecclesiastes 10:5), and Yehuda, son of Rabbi 

Hiyya, died. 


HALAKHA 


Students may leave — pyi wpa: Torah scholars may 
leave their homes to study Torah without permission from their 
wives for up to two or three years, in accordance with Rav Adda 
bar Ahava. The Rema writes that if the wife gives her husband 
permission, he may go for as long as she allows, as implied by 
Rava’s words and the continuation of the Gemara (Rambam 


Sefer Nashim, Hilkhot Ishut 14:2; Shulhan Arukh, Even HaEzer 76:5, 


and see 76:6). 


Performed an action like this themselves - 13y "1441 
ymaa: Rashi and the Rivan explain this to mean: They 
performed an action at the cost of their lives, meaning that 
they acted according to this ruling and therefore endangered 
themselves, as is related with regard to Rav Rehumi. The Rid 
concludes from this that Rava maintains that those Sages acted 
incorrectly, and that the halakha is not in accordance with the 
opinion of Rav Adda bar Ahava. However, Rambam and many 


NOTES 


The ideal time for Torah scholars to fulfill their conjugal obli- 
gations - D237 "mbn bw miy: Torah scholars must fulfill their 
conjugal obligations to their wives once a week, and the custom 
is to do so on Shabbat eve (Rambam Sefer Nashim, Hilkhot Ishut 
14:1; Shulhan Arukh, Even HaEzer 76:2; see Helkat Mehokek and 
Pithei Teshuva). 


other authorities rule in accordance with Rav Adda bar Ahava. 
Apparently they understand Rava’s statement to mean that the 
Sages relied on Rav Adda's opinion because the halakha is in 
accordance with his opinion. Another explanation is that the 
story of Rav Rehumi demonstrates that despite this leniency, 
one must show consideration for his wife, and if he does not do 
so he is liable to be punished with death at the hand of Heaven 
(Talmidei Rabbeinu Yona). 
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It is related further that Rabbi Yehuda HaNasi arranged for his son 
to marry a daughter of the household of Rabbi Hiyya.’ When he 
came to write the marriage contract, the girl died. Rabbi Yehuda 
HaNasi said: Is there, Heaven forbid, some disqualification in 
these families, as it appears that God prevented this match from 
taking place? They sat and looked into the families’ ancestry" and 
found that Rabbi Yehuda HaNasi was descended from Shefatya 
ben Avital, the wife of David, whereas Rabbi Hiyya was descended 
from Shimi, David’s brother. 


He went and arranged for his son to marry a daughter of the house- 
hold of Rabbi Yosei ben Zimra.’ They agreed for him that they 
would support him for twelve years to go to study in the study hall. 
It was assumed that he would first go to study and afterward get 
married. They passed the girl in front of the groom and when he 
saw her he said: Let it be just six years. They passed her in front 
of him again and he said to them: I will marry her now and then 
go to study. He was then ashamed to see his father, as he thought 
he would reprimand him because when he saw the girl he desired 
her and could not wait. His father placated him and said to him: My 
son, you have your Maker’s perception, meaning you acted the 
same way that God does. 


The proof for this is that initially it is written: “You bring them and 
plant them in the mountain of Your inheritance, the place that You, 
O Lord, have made for You to dwell in” (Exodus 15:17), which indi- 
cates that God's original intention was to build a Temple for the 
Jewish people after they had entered Eretz Yisrael. And ultimately 
it is written: “And let them make Me a Sanctuary, that I may dwell 
among them” (Exodus 25:8), i.e., even while they were still in the 
desert, which indicates that due to their closeness to God, they 
enjoyed greater affection and He therefore advanced what would 
originally have come later. 


After his wedding he went and sat for twelve years in the study hall. 
By the time he came back his wife had become infertile, as a 

consequence of spending many years without her husband. Rabbi 

Yehuda HaNasi said: What should we do? If he will divorce her, 
people will say: This poor woman waited and hoped for naught. 
Ifhe will marry another woman to beget children, people will say: 
This one, who bears him children, is his wife and that one, who 

lives with him, is his mistress. Therefore, her husband pleaded with 

God to have mercy on her and she was cured. 


PERSONALITIES 


Rabbi Hiyya - xm a7; Rabbi Hiyya ben Abba from the city of 
Kafri in Babylonia was among the last of the tanna‘im. He was 
descended from a family of distinguished lineage that traced its 
ancestry back to King David and produced many prominent Sages. 
Even while he was still in Babylonia, Rabbi Hiyya was considered a 
Torah luminary. When he came to Eretz Yisrael, he became a disciple 
and colleague of Rabbi Yehuda HaNasi, who redacted the Mishna 
and with whom he had a very close relationship. He was especially 
close to Rabbi Shimon, son of Rabbi Yehuda HaNasi, who was also 
his business partner. 

In addition to being a prominent Torah scholar, Rabbi Hiyya 
was outstanding in his piety, as reflected in several anecdotes 
throughout the Talmud. His most significant project was the 
redaction he did with his disciple-colleague, Rabbi Oshaya, of an 
anthology of external mishnayot to complement the Mishna. Their 
anthology was considered to be the most authoritative, to the 
point that it was said that any baraita that was not reviewed by 
them is unfit to enter the study hall. Some believe that he edited 
the Tosefta. 

Although apparently Rabbi Hiyya initially received financial 
support from the house of the Nasi, he ultimately became a suc- 
cessful merchant in international business ventures, particularly 
the silk trade. 

In addition to the daughter mentioned here who died young, 
he had twin daughters, Pazi and Tavi, who were the matriarchs of 


distinguished families of Torah scholars. He also had twin sons: 
Yehuda, son-in-law of Rabbi Yannai, and Hizkiyya. Both were among 
he leading Torah scholars in the transitional generation between 
tanna’im and amora’im, and they apparently replaced him at the 
head of his private yeshiva in the city of his residence, Tiberias. All 
of the students of Rabbi Yehuda HaNasi were his colleagues, and 
he was also close with the tanna Rabbi Shimon ben Halafta. The 
younger students of Rabbi Yehuda HaNasi, namely Rabbi Hanina, 
Rabbi Oshaya, Rabbi Yannai, and others, studied Torah from Rabbi 
Hiyya and were, to a certain degree, his students as well. 
His primary disciples were his brothers’ sons, Rabba bar bar 
Hana, and above all, the great amora, Rav, who, although he was 
nown as the Rabbi of all of Israel, received certain traditions from 
Rabbi Hiyya. He also appears as a central figure in the Zohar. Rabbi 
Hiyya was buried in Tiberias, and his two sons were later buried 
beside him. 


Rabbi Yosei ben Zimra — x12 {a Di +27: Rabbi Yosei was of the 
last generation of tanna‘im. From a source elsewhere in the Talmud 
it appears that he was a priest and that he was a member of Rabbi 
Yehuda HaNasi’s rabbinical court. He lived a very long life, and 
therefore many of his statements are relayed by the amora’im 
Rabbi Yohanan and Rabbi Elazar. While there are some halakhic 
statements attributed to him, most of the quotations attributed to 
him in both Talmuds are of an aggadic nature. 
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NOTES 


They sat and looked into the families’ ancestry - 
ninawa y1: According to Rashi, they looked 
into the families and found that the match was not 
appropriate, as Rabbi Yehuda HaNasi was of royal 
lineage and Rabbi Hiyya, despite being related, was 
not. However, other commentaries reject this expla- 
nation, as there is no indication that even the direct 
descendants of King David married only women of 
royal lineage. Therefore, the Maharsha explains the 
Gemara differently: They looked into the families’ 
ancestry to see whether there was some disquali- 
fication, and found that not only was there none, 
but the families were even related, as both of them 
descended from Yishai. Therefore, it appeared that 
the match was particularly appropriate. 
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Rabbi Hananya ben Hakhinai’ went to the study hall at the 
end of Rabbi Shimon ben Yohai’s wedding feast. Rabbi Shimon 
said to him: Wait for me until I can come with you, after my 
days of celebration are over. However, since he wanted to learn 
Torah, he did not wait and went and sat for twelve years in 
the study hall. By the time he came back, all the paths of 
his city had changed and he did not know how to go to his 
home. 


He went and sat on the bank of the river and heard people 
calling to a certain girl: Daughter of Hakhinai, daughter of 
Hakhinai, fill your pitcher and come up. He said: I can con- 
clude from this that this is our daughter, meaning his own 
daughter, whom he had not recognized after so many years. He 
followed her to his house. His wife was sitting and sifting flour. 
She lifted her eyes up, saw him and recognized him, and her 
heart fluttered with agitation and she passed away from the 
emotional stress. Rabbi Hananya said before God: Master of the 
universe, is this the reward of this poor woman? He pleaded 
for mercy for her and she lived. 


Rabbi Hama bar Bisa’ went and sat for twelve years in the 
study hall. When he came back to his house, he said: I will not 
do what the son of Hakhinai, who came home suddenly with 
tragic consequences for his wife, did. He went and sat in the 
study hall in his hometown, and sent a message to his house 
that he had arrived. While he was sitting there his son Rabbi 
Oshaya, whom he did not recognize, came and sat before him. 
Rabbi Oshaya asked him questions about halakha, and Rabbi 
Hama saw that the halakhot of Rabbi Oshaya were incisive, i.e., 
he was very sharp. Rabbi Hama was distressed and said: If I 
had been here and had taught my son I would have had a child 
like this. 


Rabbi Hama went in to his house and his son went in with him. 
Rabbi Hama then stood up before him to honor a Torah scholar, 
since he thought that he wanted to ask him a matter of halakha. 
His wife said to him: Is there a father who stands up before his 

son? The Gemara comments: Rami bar Hama read the verse 

about him: “A threefold cord is not quickly broken” (Eccle- 
siastes 4:12). This is referring to Rabbi Oshaya, son of Rabbi 

Hama bar Bisa, as he represented the third generation of Torah 

scholars in his family. 


Rabbi Hananya ben Hakhinai - 


Vn [a MIN a7: Rabbi 


PERSONALITIES 
a great man. It seems that he lived in the southern part of Eretz 


Hananya or Hannina ben Hakhinai, was one of those who delib- 


erated before the Sages in Yavne and was identified as one of 
the Sages who knew seventy languages. Ben Hakhinai was an 
especially devoted student of Rabbi Akiva. Traditions reported 
in his name can be found throughout the Mishna, the Tosefta, 
various compilations of halakhic midrash, and the Talmud. In 
one midrash he is listed among the renowned ten martyrs. 


Rabbi Hama bar Bisa - xb»a 33 xam 137; Rabbi Hama was of 
the last generation of tanna’im. He was apparently a member 
of Rabbi Yehuda HaNasi’s rabbinical court, who praised him as 


Yisrael, perhaps in Lod, and served as a city judge. In most of 
he places in both the Babylonian and the Jerusalem Talmuds 
where Rabbi Hama’s name is mentioned and his statements are 
quoted, he is referred to by the name of his son: Rabbi Hama, 
ather of Rabbi Oshaya. This is because Rabbi Oshaya was one 
of the leaders of the generation who compiled a collection of 
important baraitot. Very little is known about Rabbi Hama’s 
ather, Rabbi Bisa, and only one halakha is quoted in his name, 
in a case where he ruled in accordance with the opinion of his 
grandson Rabbi Oshaya, and contrary to the opinion of his son 
Rabbi Hama. 


This file may not be reproduced or distributed in any form without express permission 


TY KIY 127 ey] KDP I 
my hym yy MITEA MIN 
sag 223 nbn Ñ KWT Y: m 
TIITII mapa I OTP PIET 
TRIT ATIR EAI ARAR MIN Ye 
AVIV P nap MR PDN 
DX HD NA PIII YR - KDY 1D 
XPI NID ran myw PN 

mW: ab 


Perek V 
Daf63 Amuda 


mD Ty D mA mata KP 
SPINS WW ID TN D - Y pa 
bone ITI NPay KP mwa Y 
1D TVA YIM WD A IN 
shag AVEC PW ATT Te KIY 
Xp) MP MI AMDT yW vpn 
yx Nw NDIDY ab) max mI 
pray ygi amt TIAN PNDDN) ma 
by bp - mas xp DIMI wD) 
KpnI "myb a KRUN MPP ADK 
PPID and og YAW ab ont 

xT aby - oahu thy 


NDIY TD] NI MONT MIY pow 
NTT TNT WK mab Dipy 1X 
KIT MAYAN = nx EEN a 
IX PP box $5 yoy 2 ann 
UTI: mb x.s nba on 
DIY by TRUN, MIN by ba 
KPP NT PMA MIN KIB a 
PONT WT) ODT INY Fi a9 xtTay 
"y3, one Kbm n3 Kom: IWY 

KDA Ty 13 aK 


ab omar PIY KI ma APP n 
2 my wpb ADP ITT aap n 
PTTK ye KUDY rian mI D 
ate ax ap man KD e pmax 
ah TAN ANT XD NDA TM 
POPR WD XD TD 2 J 

PDO WX?) 


The Gemara further relates: Rabbi Akiva was the shepherd of 
ben Kalba Savua,’ one of the wealthy residents of Jerusalem. The 
daughter of Ben Kalba Savua saw that he was humble and 
refined. She said to him: If I betroth myself to you, will you go 
to the study hall to learn Torah? He said to her: Yes. She became 
betrothed to him privately and sent him off to study. Her father 
heard this and became angry. He removed her from his house 
and took a vow prohibiting her from benefiting from his prop- 
erty. Rabbi Akiva went and sat for twelve years in the study hall. 
When he came back to his house he brought twelve thousand 
students with him, and as he approached he heard an old man 
saying to his wife: For how long 


will you lead the life of a widow of a living man, living alone 
while your husband is in another place? She said to him: If he 
would listen to me, he would sit and study for another twelve 
years. When Rabbi Akiva heard this he said: I have permission 
to do this. He went back and sat for another twelve years in the 
study hall. When he came back he brought twenty-four thou- 
sand students with him. His wife heard and went out toward 
him to greet him. Her neighbors said: Borrow some clothes 
and wear them, as your current apparel is not appropriate to meet 
an important person. She said to them: “A righteous man under- 
stands the life of his beast” (Proverbs 12:10). When she came 
to him she fell on her face and kissed his feet. His attendants 
pushed her away as they did not know who she was, and he said 
to them: Leave her alone, as my Torah knowledge and yours is 
actually hers. 


In the meantime her father heard that a great man came to the 
town. He said: I will go to him. Maybe he will nullify my vow 
and I will be able to support my daughter. He came to him to ask 
about nullifying his vow, and Rabbi Akiva said to him: Did you 
vow thinking that this Akiva would become a great man? He 
said to him: If I had believed he would know even one chapter 
or even one halakha I would not have been so harsh. He said to 
him: I am he. Ben Kalba Savua fell on his face and kissed his 
feet and gave him half of his money. The Gemara relates: Rabbi 
Akiva’s daughter did the same thing for ben Azzai, who was also 
a simple person, and she caused him to learn Torah in a similar 
way, by betrothing herself to him and sending him off to study. 
This explains the folk saying that people say: The ewe follows 
the ewe; the daughter’s actions are the same as her mother’s. 


On the same subject it is related: Rav Yosef, son of Rava, was 
sent by his father to the study hall to learn before the great Sage 
Rav Yosef. They agreed that he should sit for six years in the 
study hall. When three years had passed, the eve of Yom Kippur 
arrived and he said: I will go and see the members of my house- 
hold, meaning his wife. His father heard and took a weapon, as 
ifhe were going to war, and went to meet him. According to one 
version he said to him: Did you remember your mistress, as 
you are abandoning your studies to see a woman? There are those 
who say that he said to him: Did you remember your dove? 
Since both father and son were involved in an argument, they 
were preoccupied and this Master did not eat the cessation 
meal before Yom Kippur and that Master also did not eat the 
cessation meal that day. 
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Ben Kalba Savua - 3a x2 12: The family of ben Kalba 
Savua was one of the wealthy and powerful families in 
Jerusalem at the time of the destruction of the Second 
twas said that they were one of the three families 


uld have had the 


financial ability to support the 


y for many years of siege. It seems that the family 
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In several places, the Ta 
of Rabbi Akiva and his wife during the many years when 
she was banned from benefitting from her father's prop- 
erty. This Gemara implies that the couple had children; 
at least one daughter, as mentioned at the end of the 
discussion in the Gemara, and possibly several sons as 
well. It seems that Rabbi Akiva also had children from a 
previous marriage. 
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hungry as a dog [kalba] would 


mud describes the difficult life 


JD 1/1 PID: KETUBOT: PEREK V:63A 357 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


A woman who rebels - nyiar: The halakha of a 
rebellious woman does not follow this mishna but 
rather the later enactment of the Sages, according 
to which the woman is publicly warned for several 
weeks and then loses her entire marriage contract 
if she persists in her rebellion, as explained on 63b 
(Rambam Sefer Nashim, Hilkhot Ishut 14:8; Shulhan 
Arukh, Even HaEzer 77:2). 


Aman rebels — 7712: If a husband rebels against his 
wife, meaning that he is willing to support her but is 
not willing to engage in conjugal relations with her, 
the court adds the value of thirty-six grains of silver, 
which is three dinars, to her marriage contract each 
week, as stated in the mishna. This applies as long 
as she wants to remain married to him. In addition, 
each time he deprives her of her conjugal rights he 
violates the Torah law “He shall not diminish her con- 
jugal rights” (Exodus 21:10). If she does not want to 
continue to live with him, he is compelled to divorce 
her immediately and give her the payment for her 
marriage contract (Rambam Sefer Nashim, Hilkhot 
Ishut 14:15; Shulhan Arukh, Even HaEzer 77:1). 


Against what does she rebel — xan nin: If a 
woman withholds conjugal relations from her hus- 
band, she is called a rebellious woman. This ruling 
is in accordance with the opinion of Rav Huna, with 
which Rabbi Yosei, son of Rabbi Hanina, concurs 
(Rambam Sefer Nashim, Hilkhot Ishut 14:8; Shulhan 
Arukh, Even HaEzer 77:2). 


It is the same to me if she is a betrothed woman — 
TDN b minx: If the wedding date of a betrothed 
woman arrived, and she rebelled against her hus- 
band to cause him anguish and does not want to 
marry him, she is defined as a rebellious woman 
(Rambam Sefer Nashim, Hilkhot Ishut 14:12; Shulhan 
Arukh, Even HaEzer 77:2). 


A menstruating woman or even if she is ill - 7713 
min bon: Even if a woman is a menstruating 
woman or ill and thus not fit to engage in conju- 
gal relations when she rebels, she is nevertheless 
declared a rebellious woman. The Rema quotes the 
Rashba, who, based on a statement in the Jerusalem 
Talmud, distinguishes between a situation where 
a woman rebels before she begins menstruating, 
in which case she is a rebellious woman, and one 
where a woman rebels during her period of men- 
struation, in which case she is not yet defined as a 
rebellious woman (Rambam Sefer Nashim, Hilkhot 
Ishut 14:11; Shulhan Arukh, Even HaEzer 77:2). 


Or even if she is a widow waiting for her yavam 
to perform levirate marriage - 0X naw Tayi: 
Some authorities say that not only a woman who 
agreed to be betrothed to a certain man, but even 
a yevama who refused to enter into levirate marriage 
in order to cause anguish to her yavam is defined as 
a rebellious woman (Rambam Sefer Nashim, Hilkhot 
Ishut 14:12 and Hilkhot Yibbum 2:10; Shulhan Arukh, 
Even HaEzer 77:2). 


LANGUAGE 
Half-dinars [terapa‘ikin] — ppd Iw: From the Greek 
tpomaikoy, tropaikon, referring to a half-dinar coin. 
In Latin it was called victoriatus. 
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MIS HNA? woman who rebels" against her husband 


is fined; her marriage contract is reduced 
by seven dinars each week. Rabbi Yehuda says: Seven half-dinars 
[terapa’ikin]' each week. Until when does he reduce her marriage 
contract? Until the reductions are equivalent to her marriage 
contract, i.e., until he no longer owes her any money, at which point 
he divorces her without any payment. Rabbi Yosei says: He can 
always continue to deduct from the sum, even beyond that which is 
owed to her due to her marriage contract, so that if she will receive 
an inheritance from another source, he can collect the extra amount 
from her. And similarly, if a man rebels" against his wife, he is fined 
and an extra three dinars a week are added to her marriage contract. 
Rabbi Yehuda says: Three terapa’ikin. 


G E M ARA The Gemara asks: Against what does she 


rebel;" what is the nature of the rebellion dis- 
cussed in the mishna? Rav Huna said: Against engaging in marital 
relations. Rabbi Yosei, son of Rabbi Hanina, said: Against the tasks 
she is obligated to perform for her husband. The Gemara clarifies this 
dispute. The mishna states: Similarly, if a man rebels against his wife. 
Granted, according to the one who says that the rebellion is against 
marital relations, it is well, as this type of rebellion can apply equally 
to a husband. However, according to the one who says that she rebels 
against performing tasks, is he subjugated to her to perform tasks? 
The Gemara answers: Yes, he is, as the mishna is discussing someone 
who says: I will not sustain and I will not support my wife. 


The Gemara asks: But didn’t Rav say: One who says: I will not 
sustain and I will not support my wife must immediately divorce 
her and give her the payment for her marriage contract? What rele- 
vance is there to a discussion of a weekly fine? The Gemara answers: 
Shouldn’t he be consulted to investigate whether he will retract his 
decision? In the interim, while the court discusses the issue with him 
and explains that he must divorce his wife if he does not retract his 
decision, he is fined by the addition of three dinars per week to her 
marriage contract. 


The Gemara raises an objection from a baraita with regard to a rebel- 
lious woman: It is the same to me, i.e., the same halakha applies, if the 

woman who rebelled is a betrothed woman," or a married woman, 
or even a menstruating woman, or even if she is ill," or even if she is 

a widow waiting for her yavam' to perform levirate marriage." 


The Gemara discusses the baraita. Granted, according to the one who 
says that her rebelliousness is referring to performing tasks, it is well. 
However, according to the one who says that she rebels against 
engaging in marital relations, isa menstruating woman fit to engage 
in marital relations? She is not, and therefore there would be no 
significance to her refusal. The Gemara answers: The one who advo- 
cates that opinion could have said to you: One who has bread in his 
basket, i.e., one who has engaged in marital relations with his wife in 
the past, is not comparable to one who does not have bread in his 
basket. Since she declares her refusal to engage in marital relations, he 
suffers from this refusal even when she is menstruating or ill. 


There are those who say that the objection was phrased differently. 
Granted, according to the one who says that the rebellion discussed 
in the mishna is referring to engaging in marital relations, this 
explanation is consistent with that which is taught with regard to an 
ill woman, that she be fined as a rebellious woman, as even if she 
is not capable of working, she can still be rebellious with regard to 
marital relations. 


A widow waiting for her yavam — D2 nyaiw: A woman whose 
husband dies without children is known by the term: A widow 
awaiting her yavam. If her late husband left behind at least one 
brother, she is prohibited from marrying anyone else until one 
of the brothers, preferably the eldest, performs levirate marriage 


BACKGROUND 


or, alternatively, releases her by performing the halitza ceremony. 
Until one of these procedures is done, the widow is bound to 
her late husband's brothers by a bond known as a levirate bond. 
The amora’im and tanna‘im debated the nature and strength of 
this bond. 
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However, according to the one who says the rebellion is against 
performing tasks, is an ill woman fit to perform tasks? Since she 
is ill, she has no obligation to perform tasks and this is not deemed 
rebellious behavior. Rather, one must explain this as follows: If 
she rebelled against engaging in marital relations, everyone 
agrees that she is defined as a rebellious woman. They disagree 
with regard to one who rebels against performing tasks. One Sage, 
Rav Huna, holds that one who rebels against performing tasks is 
not a rebellious woman, and one Sage, Rabbi Yosei, son of Rabbi 
Hanina, holds that one who rebels against performing tasks is 
also considered a rebellious woman. 


§ With regard to the matter itself: A woman who rebels against 
her husband is fined; we reduce her marriage contract by seven 
dinars each week, and Rabbi Yehuda says: Seven terapa’ikin. 
Our Sages went back and were counted again," meaning they 
voted and decided that instead of deducting a small amount 
from her marriage contract each week, they would make public 
announcements" about her for four consecutive Shabbatot. And 
they decided that the court would send messengers to her to 
inform her: Be aware that even if your marriage contract is 
worth ten thousand dinars, you will lose it all if you continue 
your rebellion. If she does not retract her rebellion, she forfeits 
her entire marriage contract. With regard to this enactment, it is 
the same to me, meaning the halakha does not change, if she 
is a betrothed woman or a married woman, and even if she is a 
menstruating woman, and even if she is ill, and even if she is 
a widow awaiting her yavam to perform levirate marriage. 


Rabbi Hiyya bar Yosef said to Shmuel: Is a menstruating woman 
fit to engage in conjugal relations? He said to him: One who has 
bread in his basket, i.e., one who knows that he will be able to 
engage in relations with his wife after her period of menstrual 
impurity ends, is not comparable to one who does not have 
bread in his basket. 


Rami bar Hama said: We make announcements about her only 
in synagogues" and study halls, but not in the street. Rava said: 
The language of the baraita is also precise, as it teaches: They 
would make announcements on four consecutive Shabbatot, 
which are days when no labor is performed and people are not 
to be found in the streets, but rather in synagogues and study 
halls. The Gemara summarizes: Conclude from this that this is 
the case. Rami bar Hama said: The court sends people to talk 
with her twice,"’ once before the announcement and once after 
the announcement. 


Rav Nahman bar Rav Hisda taught with regard to this: The 
halakha is in accordance with the decision of our Sages. Rava 
said: This is an absurdity [burkha].' Rav Nahman bar Yitzhak 
said to him: What is absurd about this? I said this to him, and I 
said it to him in the name of a great man. And who is the great 
man who ruled this way? Rabbi Yosei, son of Rabbi Hanina. 


The Gemara asks: And in accordance with whose opinion does 
Rava hold? The Gemara answers: In accordance with that which 
was stated: Rava said that Rav Sheshet said: The halakha is 
that she is consulted" in an attempt to convince her to retract 
her decision, and while doing so deductions are made from her 
marriage contract. But Rav Huna bar Yehuda said that Rav 
Sheshet said: The halakha is that we do not consult with her. 
According to both versions of Rav Sheshet’s ruling, she does not 
lose her marriage contract immediately but rather it is reduced 
every week. This is the source for Rava’s opinion. 


HALAKHA 


Our Sages went back and were counted again — 
swan) INT VIN: If a woman rebels against her hus- 
band, the court makes daily public announcements 

about her over a period of four weeks, saying: So- 
and-so has rebelled against her husband. Some say 

they do so only on the Shabbat of each of these four 
weeks (Rema, citing Tosafot; Ran). The court informs 

her that she will forfeit her entire marriage contract if 
she continues her rebellious behavior. If she does not 
retract her decision, she forfeits her entire marriage 

contract, in accordance with the decision of the 

Sages (Rambam Sefer Nashim, Hilkhot Ishut 14:9 —10; 

Shulhan Arukh, Even HaEzer 77:2). 


We make announcements...in synagogues — 
DDD 'N'I4...p1"I572: The announcements about a 

rebellious woman are made only in synagogues and 

study halls, in accordance with Rami bar Hama, as 

no one disputes this (Rambam Sefer Nashim, Hilkhot 
Ishut 14:9; Shulhan Arukh, Even HaEzer 77:2). 


Sends people to talk with her twice - pnw oye 
ab: The court sends people to a rebellious woman 
before it makes an announcement about her, and 
she is warned that she might forfeit her entire mar- 
riage contract. After the announcement, the court 
sends messengers a second time to warn her again 
(Rambam Sefer Nashim, Hilkhot Ishut 14:10; Shulhan 
Arukh, Even HaEzer 77:2). 


She is consulted - 71a payin: If she does not retract 
her rebellious behavior, the court consults with her. 
If she then does not retract, she forfeits her mar- 
riage contract, in accordance with the ruling of 
Rav Sheshet cited by Rava (Rambam Sefer Nashim, 
Hilkhot Ishut 14:10; Shulhan Arukh, Even HaEzer 77:2). 


NOTES 


They would make public announcements — ww 
pra: According to the Rid, the purpose of the 
announcements is to embarrass her, in the hope that 
she will retract her decision and change her behav- 
ior. Additionally, the announcements will cause her 
riends and relatives to hear about the issue, and 
hey will try to influence her to end the rebellion. 


Sends people to talk with her twice - pnw mys 
ah: Most commentaries understand this to mean 
hat the court sends messengers to her a total of 
wo times: Once before they begin the announce- 
ments and once at the end of the four-week period. 
However, Talmidei Rabbeinu Yona cite an alternative 
explanation in the name of their teacher: The court 
sends people to her twice for each announcement, 
or a total of eight times over the course of four 
weeks of public announcements. 


LANGUAGE 
Absurdity [burkha] - x313: The Arukh explains that 
this word is a longer form of bur, meaning empty 
or uncultivated. Burkha means a hollow or absurd 
idea with no basis. 


aD 41/1 PW: KETUBOT : PEREK V:63B 359 


360 


This file may not be reproduced or distributed in any form without express permission from the publisher 


KETUBOT : PEREK V ` 63B ° 3D Ant pa 


TIAN Was NT KIT DI 
(A NIWA] NIYI TINT 
pone x2 — "oy Drea” MyDNS VK 

AD PDD WON KON WD AY 


POA MT V AININ IY MT 
T NO) KTDR KIIN 227 PPN 
TNT ROW KAD ON 


MO Ty Pat art AbD 
TWX IO XPV IN KDN 
KTA ITO WX IY NDI 
- ATW WBN aN amaa 
ID TON PNP PRix a PoS 
TINA PI IV OW kA 
KITI I vars) 2-4 D 
NDS DYE KI) NIT YE NID 
N? = ATID AMP) DST 
iD TaN PNP INIA MPT 

xT 


§ With regard to this halakha, the Gemara asks: What are the 
circumstances in which the halakha of a rebellious woman 
applies? Ameimar said: The case is where she says: I want to be 
married to him, but I am currently refusing him because I want 
to cause him anguish" due to a dispute between us. However, if 
she said: I am disgusted with him," we do not compel her to 
remain with him, as one should not be compelled to live with 
someone who disgusts her. Mar Zutra said: We do compel her 
to stay with him. 


It is related: There was an incident in which a woman rebelled, 
claiming that she was disgusted with her husband, and Mar 
Zutra compelled her to stay with him. And from this couple 
issued Rabbi Hanina of Sura. This demonstrates that even such 
coercion can cause a blessing. However, the Gemara concludes: 
That is not so. That case should not serve as a precedent, as there 
the positive outcome was due to heavenly assistance. Ordinarily, 
nothing good results from conjugal relations that the wife does 
not desire. 


It is related that the daughter-in-law of Rav Zevid’ rebelled 
against her husband. She was holding a certain garment in her 
hands. Ameimar, Mar Zutra, and Rav Ashi were sitting, and 
Rav Gamda was sitting with them. They sat and said: If a 
woman rebelled, she lost her right to her worn clothes, meaning 
she has forfeited the clothes she brought with her for her dowry 
even if they are still in existence. Rav Gamda said to them: 
Because Rav Zevid is a great man, are you willing to flatter him 
with regard to this halakha? Didn’t Rav Kahana say: Rava raises 
a dilemma about this issue with regard to worn clothes, and he 
did not resolve it? Yet you reached a decision out of respect for 
Rav Zevid. This is inappropriate. There are those who say that 
this incident happened differently, as these three Sages sat and 
said: If she rebelled, she did not lose her right to her worn 
clothes. Rav Gamda said to them: 


HALAKHA 


| want to be married to him but | want to cause him 
anguish — mb IWYD mb xyya: All the halakhot of a rebel- 
lious woman apply to one who said that she wishes to stay 
with her husband but wants to cause him anguish due to 
a quarrel or complaint that she has against him. The Rema 
writes that the same halakha applies if she said that she is 
disgusted with him but wants to collect her marriage contract 
from him (Rambam Sefer Nashim, Hilkhot Ishut 14:9; Shulhan 
Arukh, Even HaEzer 77:2). 


I am disgusted with him — by Dgn: There is a fundamen- 
tal dispute among the early authorities with respect to the 
case of a woman who says: | am disgusted with my husband. 
The Rambam says that if she says: | am disgusted with him 
and cannot engage in conjugal relations with him, the court 
compels him to divorce her. This appears to be Rashi’s opin- 
ion as well. However, Rabbeinu Tam challenges this opinion 
on the basis of the fact that the Gemara explicitly mandates 
compelling a man to divorce his wife only in a few specific 


Rav Zevid - 13t 31: A fifth-generation Babylonian amora, Rav 
Zevid was a close disciple of Abaye and Rava and would often 
bring up their teachings for discussion among the prominent 
amora'im of his generation. It appears that he also invested 
considerable time in explaining baraitot taught in Rabbi 


NOTES 


PERSONALITIES 


She said: | am disgusted with him — by DNA Max: There 
is a dispute among the authorities with regard to a woman 
who says: | am disgusted with my husband. The Shulhan Arukh 
essentially rules in accordance with the Rosh and Rabbeinu 
Tam, who say that the husband is not compelled to divorce his 
wife, and contrary to the Rambam, who says that he is com- 
pelled. According to this ruling, if she says that her husband 
disgusts her, the husband is not compelled to divorce her, but 
if he wishes to do so, she does not receive her marriage con- 
tract. According to all authorities, she cannot be compelled 
to live with him (see Rambam Sefer Nashim, Hilkhot Ishut 14:8; 
Shulhan Arukh, Even HaEzer 77:2). 


cases. He therefore says that if the wife says she is disgusted 
with her husband, the court does not force him to divorce 
her. He interprets the Gemara to mean that she is not treated 
as a rebellious woman with respect to the amount of time 
allotted to try to appease her or with regard to her rights 
to her assets. Most authorities rule in accordance with the 
opinion of Rabbeinu Tam (Ramban; Rashba; Rabbi Aharon 
HaLevi; Rosh; Ran). 


Oshaya's study hall. After Rava’s death, his yeshiva split and 
Rav Zevid took over the Pumbedita branch after Rabbi Hama. 
He headed the yeshiva for about ten years. It is recorded that 
he was poisoned by servants of the Exilarch, who were upset 
by his stringent halakhic rulings. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek V 
Daf64 Amuda 


Nit may baet vI 177 Dwn 
Wx ranboy xt > ama% 
ny ey A ya evan AGE D 
NIIT NI TANN NIT NOT IB 
N7 APA PIN? - TDI 237 

AD WINNI- MAA 


KOS MAW TY DAD aw 
aia AD YD MAW ITY IA PIN 
byan 


yaw vox XID» Ta I N NY 
PX) ADIN wy TA NaN rane 
amen mpg > nos PPn 
bagi abin tox ma ayy 

lop ny 


- IND NIT AAW — [N3 MOP NY 
Ta NOI Ty VOT WOT VINY 
- KIT yan DNN ox max 
PERE pes — oT nyan D Pppp 

cy) 


- ciak xd veer xna 
mb yan oe: pN a m2 
ord: 227 WP NDT 


PNT- XYI oy mow ww NA 
—on ADM TPI xb bn b 
ngga by Ipan x bn e 
KPN K YaTT ayy Non 

apap? MXP? 


Because Rav Zevid is a great man, and due to his piety and 
humility he would not challenge the ruling, you twist the 
judgment against him? Didn’t Rav Kahana say: Rava raises a 
dilemma with regard to this issue and did not resolve it, so how 
did you rule that she may retain her worn clothes? The Gemara 
summarizes: Now that it was not stated and concluded this 
way or that way, if she seized an item of her possessions, we 
do not take it away from her," but if she did not seize it, we 
do not give it to her. 


The Gemara adds another halakha with regard to a rebellious 
woman: And we delay her bill of divorce for twelve months" of 
the year" and do not give her a bill of divorce until then. And 
during those twelve months of the year she does not receive 
sustenance from her husband. 


§ Rav Tuvi bar Kisna said that Shmuel said: The court writes 
aletter of rebellion about a betrothed woman who is rebelling 
against her husband. This letter is a court order to deduct value 
from the marriage contract. But it does not write a letter of 
rebellion about a widow awaiting her yavam who does not want 
to enter into levirate marriage. The Gemara raises an objection 
from a baraita: It is the same to me if she is a betrothed woman 
ora married woman, and even if she is a menstruating woman, 
and even if she is ill, and even if she is a widow awaiting her 
yavam. 


The Gemara answers: This is not difficult, as the contradiction 
can be resolved in the following way: Here, where there is a 
distinction between a betrothed woman and a widow awaiting 
her yavam, it refers to a case where he asked to marry her and 
she is refusing; there, where there is no such distinction, the case 
is where she asked to marry him and he is refusing. As Rav 
Tahalifa bar Avimi said that Shmuel said: Ifhe asked, the court 
responds to his request and gives her the status of a rebellious 
woman, but if she asked, it does not respond to her request and 
does not add to her marriage contract. 


The Gemara inquires: In what manner did you establish that 

which Shmuel said, that one writes a letter of rebellion about a 

betrothed woman but not about a widow awaiting her yavam? If 
it is a situation where she asked to marry him and he did not want, 
then why phrase this: The court writes a letter of rebellion 

about a betrothed woman, which indicates that the bill is written 

against her. It should have said instead: Write a letter of rebellion 

for a betrothed woman, meaning it is written on her behalf 
against her husband. The Gemara answers: This is not difficult, 
as the text is imprecise. Teach the statement instead this way: For 

a betrothed woman. 


The Gemara asks: What is different about a widow awaiting 
her yavam, for whom a letter of rebellion is not written against 
her husband? Because we say to her: Go away; you are not 
commanded to procreate. Therefore, although she cannot get 
married, he cannot be compelled to perform an act that the Torah 
does not specifically command him to perform. The Gemara 
challenges this answer: If this is the reasoning, then in the case 
of a betrothed woman, too, let us say to her: Go away; you are 
not commanded." Rather, the case where a letter of rebellion is 
issued must be referring to a woman who comes with a claim, 
saying: I want a staff in my hand and a hoe for burial, i.e., I 
want children who will support me in my old age and attend 
to my burial after my death. This claim is valid, and therefore 
the court issues a letter of rebellion against the husband. 


HALAKHA 


We do not take it away from her — 732 Ypa xb: In an 
ordinary case of a rebellious woman, i.e., one who says 
she wishes to remain married to her husband but rebels 
in order to cause him anguish, she must return everything 
she received from her husband if he divorces her. However, 
guaranteed property that she brought into the marriage 
and that was recorded in her marriage contract as well as her 
worn clothes are not taken away from her if she seizes them, 
but if she did not seize them, they are not given to her. The 
Rema says that any real estate she brought into the marriage 
as guaranteed property is returned to her, since this property 
is viewed as if she had seized it, while her usufruct property 
always belongs to her. This ruling is in accordance with the 
interpretation of the Rambam that the Gemara is referring to 
an ordinary case of a rebellious woman. If she says that she 
is disgusted with her husband, there are differing opinions 
among the later authorities concerning the details of the 
halakha (Rambam Sefer Nashim, Hilkhot Ishut 14:13; Shulhan 
Arukh, Even HaEzer 77:3). 


We delay her bill of divorce for twelve months of the year — 
RAW OMY spay yawn: A rebellious woman is not granted 
a bill of divorce immediately. Rather, she must wait twelve 
months. During this period she is not entitled to sustenance 
from her husband. However, her earnings belong to her. Her 
husband remains obligated to ransom her if she is taken cap- 
tive and bury her if she dies. In the latter case, her husband 
inherits her property, in accordance with the ruling of the 
Rambam. 

lf, however, she is not rebelling in order to cause her 
husband anguish, but rather she says that she is disgusted 
by him, he may divorce her without delay, in accordance 
with the opinion of the Rambam. This is the accepted ruling, 
despite the fact that Rambam’s ruling with regard to forcing 
the husband to divorce her in such a case is not accepted 
(Rambam Sefer Nashim, Hilkhot Ishut 14:10; Shulhan Arukh, 
Even HaEzer 77:2). 


NOTES 


We delay her bill of divorce for twelve months — ay paw 
mY WPA: The commentaries dispute the interpretation of 
this halakha, in accordance with the general dispute concern- 
ing the meaning of this entire passage. According to Rashi, 
who maintains that the Gemara is discussing a wife who says 
that she is disgusted by her husband, the Sages decreed that 
she must be given time to change her mind. If she retracts her 
decision during this twelve-month period, she loses nothing. 
Accordingly, this enactment is primarily for her benefit. 

Others, such as Rabbi Yosef Migash and the Rambam, 
maintain that this halakha is referring only to an ordinary case 
of a rebellious woman, who says that she wants to remain 
married to her husband but wants to cause him anguish. But 
if she says that she is disgusted by him he must divorce her 
without delay. 

The Rosh says that this enactment was established by the 
later amora'im, who observed that women were making rash 
decisions and were too quick to claim that their husbands dis- 
gusted them. Consequently, they decreed that the husband 
should wait twelve months before granting her a divorce, in 
order to give her time to reconsider. The Rosh further claims 
that this enactment annulled the earlier one concerning the 
four weeks of public announcements. 


Let us say to her: Go away, you are not commanded - 122 
nipan xb bn mb: The early commentaries ask: The same 
could be ‘aid to a married woman whose husband rebels 
against her, as she too is not commanded to procreate. They 
answer that in the case of a married woman, the claim is not 
based on the performance of the mitzva, but rather on the 
fact that by marrying her, her husband obligated himself to 
fulfill his duty of conjugal relations (Ramban; Rashba; Ritva). 
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HALAKHA 


He asks her to consummate the levirate marriage — 
pa) sei yan: This halakha is the subject of a dispute 
among the ruling authorities. If the yavam wishes to 
consummate the levirate marriage and the yevama 
refuses to do so, some claim she is treated as a rebel- 
lious woman, in accordance with the first mishna. 
Others hold that she is not treated as a rebellious 
woman, in accordance with the ultimate version of 
the mishna. In any case, the custom in all Ashkenazic 
communities, as well as in many other communities, 
is that levirate marriage is not performed at all unless 
there are special reasons for doing so (Rambam Sefer 
Nashim, Hilkhot Yibbum VaHalitza 2:10; Shulhan Arukh, 
Even HaEzer 165:1; see Pithei Teshuva there). 


Asked her to perform halitza - vbn yan: If the 
yavam requested to perform halitza and the yevama 
refuses both halitza and levirate marriage, she has the 
status of a rebellious woman. If she demands halitza 
and he refuses, he is not forced to comply. Some add 
that the custom is not to compel him to perform 
halitza at all, even in a situation where he is unable to 
enter levirate marriage. Rather, the court attempts to 
work out a compromise between them and persuade 
him verbally (Rambam Sefer Nashim, Hilkhot Yibbum 
VaHalitza 2:10; Shulhan Arukh, Even HaEzer 165:1, 3, and 
in the comment of Rema). 


Levirate marriage and halitza - nym Da: The early 
commentaries dispute this matter. Some say that the 
mitzva of levirate marriage takes precedence over 
the mitzva of halitza, in accordance with the ruling 
of the first mishna (Rif; Rambam). In their opinion, 
the Gemara here and elsewhere rules in accordance 
with this opinion. Others maintain that the mitzva of 
halitza takes precedence, as stated in the unattributed 
mishna here (Rashi, and one opinion cited by the Rif). 
Both opinions are mentioned in the Shulhan Arukh 
(Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 1:2, 
2:7; Shulhan Arukh, Even HaEzer 1651, 3). 


BACKGROUND 


To perform halitza - yin: Halitza is the ceremony 
that frees a yavama, the widow of a childless man, 
from the obligation to marry one of her late husband's 
brothers and allows her to marry someone else (see 
Deuteronomy 25:7-10). The term halitza, meaning 
removal, is derived from the central element of this 
ceremony, which involves the widow removing a 
special sandal from the foot of one of the brothers. 
Halitza must be performed before a rabbinical court. 
The halakhot governing this ceremony are discussed 
in detail in tractate Yevamot. 


To consummate the levirate marriage — oan: A 
man whose brother died without children is obliged 
by Torah law to marry his late brother's widow or to 
free her by means of a halitza ceremony (see Deuter- 
onomy 25:5-10). As long as neither levirate marriage 
nor halitza has taken place, she is prohibited from mar- 
rying another man. According to the Torah, levirate 
marriage is effected by the act of sexual intercourse. 
The Sages, however, instituted the practice of ma‘amar, 
in which the deceased husband's brother betroths 
he widow, although this betrothal is not effective by 
Torah law unless the couple engages in intercourse. 
Sexual relations consummate the marriage between 
he deceased's brother and the widow, and she is 
hereafter considered his wife in all respects. Today, 
n most Jewish communities the brother-in-law is 
required to free his brother's widow of her obligation 
hrough halitza and is not permitted to marry her 
hrough levirate marriage. 
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The Gemara asks: So too here, if she is awidow awaiting her yavam 
who comes with a claim, why shouldnt the court listen to her? 
Rather, the Gemara retracts the explanation that she asked him to 
marry her. Instead, say that both this and that are discussing situa- 
tions where he asks" her and she rebels, and the question from the 
baraita on Shmuel’s statement is not difficult. Here, the baraita that 
said that the court writes a letter of rebellion about a widow await- 
ing her yavam, is referring to a case where the yavam asked her to 
perform halitza® and she refused. There, Shmuel’s statement that 
the court does not write it, is referring to a case where he asked to 
consummate the levirate marriage,’ as Rabbi Pedat said that 
Rabbi Yohanan said: If the yavam asked her to perform halitza" 
and she refused, the court responds to him. Ifhe asked to perform 
levirate marriage, the court does not respond to him. 


The Gemara asks: What is different with regard to the request to 
consummate the levirate marriage, that if a woman refuses the 
court does not write a letter of rebellion against her? Because we 
say to him: Go and marry another woman. He is not required to 
marry her specifically, if she does not agree to the marriage. There- 
fore, her refusal is not deemed rebellion. The Gemara challenges 
that answer: If so, with regard to a request to perform halitza also, 
let us say to him: Go and marry another woman. The difference 
between the two cases is still not clear. 


Rather, it must be that the reason is because he says: Since she is 
attached to me they will not give me another wife. As long as he 
has not performed halitza, he may have a problem finding another 
wife, as a potential wife will be concerned that he has a woman 
attached to him and may eventually enter levirate marriage with 
him. This is a valid claim, and therefore the court writes a letter of 
rebellion against her if she refuses halitza. 


The Gemara asks: If so, here too, when she refuses a request to 
consummate the levirate marriage, he may say: Since she is 
attached to me they will not give me another. Why then doesn’t 
the court write a letter of rebellion in this case? Rather, one must 
say that this and that are both discussing a case where he asked to 
consummate the levirate marriage. And it is not difficult. Here, 
in Shmuel’s statement, where the court writes a letter of rebellion, 
it is in accordance with the first mishna. There, in the baraita, 
where it doesn’t write one, it is in accordance with the ultimate 
version of the mishna. 


As we learned in a mishna (Bekhorot 13a): The mitzva of levirate 
marriage precedes the mitzva of halitza." This halakha originally 
applied when people would intend to perform the levirate marriage 
for the sake of the mitzva. At that time, it was customary to compel 
a woman to enter levirate marriage. If she refused, the court wrote 
a letter of rebellion about her. However, now that people do not 
intend to enter levirate marriage for the sake of the mitzva, but 
may have other intentions, the Sages said: The mitzva of halitza 
precedes the mitzva of levirate marriage. Shmuel’s statement that 
the court does not write a letter of rebellion about a widow awaiting 
her yavam is in accordance with the ultimate version of the mishna. 


§ The mishna asks: Until when does he reduce her marriage con- 
tract? And in that context it states that, according to the opinion of 
Rabbi Yehuda, the sums involved are calculated in terapa’ikin and 
not in dinars. The Gemara asks: What are terapa’ikin? Rav Sheshet 
said: An asteira,' a small coin. And how much is an asteira? A half 
of a dinar. This is also taught in a baraita: Rabbi Yehuda says: 
Three terapa’ikin, which are nine ma‘as, a ma'a and a half for each 
day, multiplied by six for the six days of the week. 


Asteira — TIDY: The name of a Greek coin, otatyp, statēr. 
When made of gold, these coins were worth a sela, or four dinars. 


LANGUAGE 


an asteira of lesser value, which was worth one-eighth of the 
larger Tyrian coins, i.e., half a dinar. 


However, in this case the reference is to the currency of the state, 
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Rabbi Hiyya bar Yosef said to Shmuel: What is different when 

she is the one rebelling against him, that we give him compen- 
sation for Shabbat, as her marriage contract is reduced by seven 

dinars a week, which is one dinar per day including Shabbat, and 

what is different for her that we do not give her compensation 

for Shabbat but rather only for six days? The Gemara explains: 
When it is she who is fined and her marriage contract is reduced, 
it does not appear to be Shabbat wages,’ money paid for services 

rendered on Shabbat, which is prohibited. Whereas when it is he 

who is fined and compelled to add additional money every day 
to her marriage contract, 


it does appear to be Shabbat wages. Consequently, the Sages 
decreed that he should not give her money for Shabbat. 


On the same issue, Rabbi Hiyya bar Yosef said to Shmuel: What 
is the reason for the difference in halakha between a rebellious 
man and a rebellious woman?" According to all opinions, a rebel- 
lious wife’s fine is greater than that of a rebellious husband. He 
said to him: Go and learn from the market of prostitutes. Who 
hires whose services? Clearly, a man suffers more from lack of 
sexual intercourse, and therefore the penalty for a rebellious wife 
is greater. Alternatively, when he desires sexual relations, his 
inclination is noticeable on the outside, and therefore he feels 
shame as well as pain. But for her, her inclination is on the inside, 
and is not obvious. 


MI SHNA If someone feeds his wife by means of 


a third party serving as a trustee, while 
the husband himself is not living with her for some reason, he 
may not give her less than two kav" of wheat or four kav of 
barley a week for her sustenance. Rabbi Yosei said: Only Rabbi 
Yishmael, who was near Edom, allotted her barley. And he must 
give her half a kav of legumes, and half a log of oil, and a kav of 
dried figs or the weight of a maneh’ of fig cakes. And if he does 
not have these fruits, he must apportion for her a corresponding 
amount of fruit from elsewhere. 


And he must give her a bed," a soft mat,’ and a hard mat. And 
he must give her a cap’ for her head, and a belt for her waist, 
and new shoes from Festival to Festival, i.e., he must buy her 
new shoes each Festival. And he must purchase garments" for 
her with a value of fifty dinars from year to year. The mishna 
comments: And he may not give her new clothes, which tend to 
be thick and warm, in the summer, nor worn garments in the 
rainy season, as these are too thin and she will be cold. Rather, 
he should give her clothes at a value of fifty dinars in the 
rainy season, and she covers herself with these same worn 
garments in the summer as well. And the leftover, worn clothes 
belong to her. 


HALAKHA 


Two kav — pap 99%: How much food must a husband provide 
for his wife? He must give her bread for two meals a day and 
a minor dish to go with it. For Shabbat, he must give her food 
for three meals. The Rambam writes that he must provide her 
with the type of food eaten by the residents of their place, either 
wheat or barley, or even rice or millet, if these are the staple 
grains (Rambam Sefer Nashim, Hilkhot Ishut 12:10; Shulhan Arukh, 
Even HaEzer 70:3). 


And garments — Dba: A husband must provide his wife with 
clothes worth fifty dinars every year. He buys her new clothes 


in the rainy season, which she wears through the summer. The 
worn clothes belong to her. Furthermore, he must provide her 
with a garment for her waist, a cap for her head, and new shoes 
every Festival. His obligation to clothe her includes also the 
provision of household vessels, i.e., a ready bed and a soft or 
hard mat. The Rambam writes that this list is referring to Eretz 
Yisrael at that time. In other locations, the details vary. The prin- 
ciple is that he must give her suitable attire for the summer and 
the rainy season, which consists of the simplest of garments 
customarily worn in that time and place (Rambam Sefer Nashim, 
Hilkhot Ishut 13:1-3; Shulhan Arukh, Even HaEzer 73:1). 


NOTES 
It is reduced and it does not appear to be Shabbat 
wages - Naw 2wa nma xb Dons xp nna: The Sages 
prohibited receiving wages for work performed on Shabbat, 
even if no prohibited labors are involved in the work. This is 
a rabbinic law designed to prevent people from engaging 
in prohibited commerce on Shabbat (Rashi). 


NOTES 

What is the difference between a rebellious man and a 
rebellious woman — mynd Tya pa ma: The commentaries 
infer from this passage that the halakha pertaining to a 
rebellious woman is in accordance with the opinion of Rav 
Huna, who maintains that the rebellion refers to the denial 
of sexual relations. According to the opinion of Rabbi Yosei 
bar Rabbi Hanina, that the rebellion concerns the tasks 
she is obligated to perform, this discussion does not make 
sense at all. 


And he must give her a bed - nwa ay pia: The early 
commentaries note that the mishna lists only those items of 
food and clothing required for her physical needs. However, 
it does not mention other articles needed for the prepara- 
tion of her food. These additional objects, which include a 
lamp and a wick, are listed in the Tosefta. 


BACKGROUND 


Maneh — 73: In this context, maneh is referring to a weight 
that is not identical to the coin of the same name, although 
they were likely of the same weight. There is a difference in 
weight between the Greek and the Italian maneh, and the 
Gemara is probably referring to the Italian maneh, which 
weighed roughly 327 g. 


Soft mat — y3: This refers to a type of mat woven out 
of reeds. The difference between a soft and a hard mat is 
probably that a hard mat was woven out of whole reeds, 
whereas a soft mat was comprised of parts of reeds, per- 
haps their soft inner sections. 


Cap — 753: Women would cover their hair with a large cap 
made from wool or some other material. This cap would 
cover most of their hair. Usually, a woman would not ven- 
ture into the street wearing only a cap. Rather, she would 
add a scarf, a kerchief, or some other kind of head covering 
or ornamentation. 


a 


Bust of a Roman woman, with head covering of several layers 
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BACKGROUND 

The warp and the woof - 3331 nw: The act of weaving was per- 
ormed using the threads of the warp, which were mainly fixed 
in the loom. In certain cases, these threads could be lifted up, 
but generally they were firmly attached. The threads of the warp 
orm the basis of the woven material, while the threads of the 
woof are passed through those of the warp by various means. 
Since the threads of the warp hold the woven material together, 
hey must be far stronger than those of the woof, despite the 
act that they are often significantly thinner. Consequently, the 
spinning of the warp must be very precise and much stronger 
han that of the woof. Therefore, the Sages determined that 
wice as much work is required to manufacture an equal weight 
of threads suitable for warp as for threads to be used for woof. 


Pundeyon — }1971315: A pundeyon is a coin worth two issar. There 
are twelve pundeyon in a dinar and forty-eight pundeyon in a 
sela. The source of the word is the Latin dupondius, meaning 
two assarii, which were Roman coins. 


Dupondius coin struck in Rome for the emperor Augustus 


The se’a and the kav — ap) AX: The sea is a basic measure of 
volume in the Bible and the Talmud. A sea is six kav. Accord- 
ingly, four sea equal twenty-four kav. The loaf referred to here, 
which is one forty-eighth of this amount, is therefore half a kav 
in volume. 
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In addition to the above, he must give her another silver 
ma'a" coin for the rest of her needs. And she eats with him" 
from Shabbat evening to Shabbat evening. Although he may 
provide for her sustenance via a third party throughout the 
week, on Shabbat evening she has the right to eat together with 
him. And if he does not give her a silver ma‘a coin for her 
needs, her earnings belong to her. 


And what is the fixed amount that she must earn for him? 
She must spin wool in the weight of five sela of threads of the 
warp in Judea, which are equivalent to ten sela according to 
the measurements of the Galilee, or the weight of ten sela of 
the threads of the woof,’ which are easier to prepare, in Judea, 
which are equivalent to twenty sela according to the measure- 
ments used in the Galilee. And if she is nursing" at the time, 
the required amount is reduced from her earnings and is 
added to the sum she receives for her sustenance. In what case 
is this statement, i.e., all these amounts and measurements, 
said? With regard to the poorest" of Jews, i.e., these are the 
minimum requirements. However, in the case of a financially 
prominent man, all the amounts are increased according to 
his prominence. 


GEMARA Ws: opinion is expressed in the 

mishna? It is not Rabbi Yohanan ben 
Beroka and it is not Rabbi Shimon, as we learned in a mishna 
(Eiruvin 82b): What is the measure for a joining of Shabbat 
boundaries [eiruv]? It consists of a quantity of food sufficient 
for two meals for each and every one of those included in the 
eiruv. The tanna’im disagree with regard to the definition of 
these two meals: It is referring to one’s food that he eats on a 
weekday and not on Shabbat; this is the statement of Rabbi 
Meir. Rabbi Yehuda says: It is referring to the amount he eats 
on Shabbat and not on a weekday. And both this Sage, Rabbi 
Meir, and that Sage, Rabbi Yehuda, intend to be lenient, as 
Rabbi Meir maintains that people eat more food on Shabbat, 
whereas Rabbi Yehuda believes that they consume more on a 
weekday. 


Rabbi Yohanan ben Beroka says: Food for two meals is the 
size of a loaf bought with a pundeyon,’ which is one forty- 
eighth of a sela, when four se’a of wheat are sold for a sela. 
According to this calculation, a pundeyon can purchase one- 
twelfth of a sea of wheat, which is equivalent to half of a kav, as 
there are six kav in a sea. Therefore, according to Rabbi Yohanan 
ben Beroka, one quarter of a kav is sufficient for a single meal. 
Rabbi Shimon says: Food for two meals is two of three parts 
ofa loaf, when three loaves are prepared from a kav’ of wheat. 
According to Rabbi Shimon, therefore, one-ninth of a kav of 
wheat is sufficient for a meal. 


 HALAKHA 


A silver ma'a - 993 AI: The husband must give his wife a 
silver ma'a every week for the rest of her requirements (Ram- 
bam Sefer Nashim, Hilkhot Ishut 12:10; Shulhan Arukh, Even 
HaEzer 70:3). 


And she eats with him - iny bain: If a husband wants to 
give his wife the food she requires while she eats her meals by 
herself, he is permitted to do so. However, he must dine with 
her on Shabbat evening, in accordance with the explanation 
of Rav Nahman. Some claim that he may not require his wife 
to eat alone without her acquiescence (Rambam Sefer Nashim, 
Hilkhot Ishut 12:12; Shulhan Arukh, Even HaEzer 70:2, and in the 
comment of Rema). 


If she is nursing — nya 777 ON: During the period when a 
wife is nursing her child, the amount of the earnings she must 
provide for her husband is reduced while her sustenance is 
increased (Rambam Sefer Nashim, Hilkhot Ishut 21:11; Shulhan 
Arukh, Even HaEzer 80:11). 


In what case is this statement said, with regard to the 
poorest — 9982 ,D° Iva O99 722: All these amounts of food 
and clothing that a husband must give his wife were stated 
with regard to the poorest of Jews. However, a wealthy man 
must provide for his wife in accordance with his means (Ram- 
bam Sefer Nashim, Hilkhot Ishut 12:11, 13:5; Shulhan Arukh, Even 
HaEzer 70:3, 73:4). 


Rabbi Yohanan ben Beroka says - Waitt MPITa 12 pyi 127: 
The size of a joining of boundaries on Shabbat [eiruv] must 
be two meals for each member of the eiruv, which is roughly 
the volume of six medium eggs. The halakha is in accordance 
with the opinion of Rabbi Yohanan ben Beroka, as in tractate 
Firuvin his ruling is attributed to the Rabbis (Rambam Sefer 
Zemanim, Hilkhot Eiruvin 1:9, 6:7, and Maggid Mishne there; 
Shulhan Arukh, Orah Hayyim 386:6, 409:7). 
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Having discussed the various opinions with regard to the size ofa loaf 
of bread sufficient for a meal, the mishna states that half of this loaf 
is the amount called a half [peras], a measure relevant for the halakhot 
of a leprous house." If one enters a house afflicted with leprosy and 

remains there long enough to eat this amount of food, the clothes he 

is wearing become ritually impure. And half of its half, one quarter 
of a loaf this size, is the amount of ritually impure food that renders 

the body unfit." In other words, impure food of this amount imparts 

ritual impurity to the body of the eater and disqualifies him by rab- 
binic law from eating teruma. And half of one half of its half, one- 
eighth of this loaf, is the minimum measure of food that is susceptible 

to ritual impurity as food." 


After the citing the mishna, the Gemara returns to its question: Who 
is the author of the mishna here, which says a husband must provide 
two kav of wheat per week for his wife’s sustenance? If it is Rabbi 
Yohanan ben Beroka, who maintains that one quarter of a kav is 
sufficient for a single meal, there are only eight meals in two kav, and 
the wife requires at least fourteen meals for a week, as it was custom- 
ary to eat two meals each day. And if it is Rabbi Shimon, who holds 
that one-ninth of a kav is sufficient for a meal, two kav are enough for 
eighteen meals, and therefore the mishna requires more than she 
actually needs. 


The Gemara answers: Actually, the mishna is in accordance with 
the opinion of Rabbi Yohanan ben Beroka, and this is as Rav Hisda 
said in explanation of Rabbi Yohanan ben Beroka’s opinion: Deduct 
one-third for the grocer’s markup, as he takes one-third as profit. 
This adds one half to the total cost. Here, too, bring one-third and 
add it to the total amount of meals that can be provided by two kav 
of wheat. The Gemara raises a difficulty: Still, after adjusting the 
calculation by adding an additional half, a measurement known by 
the term: Outside third, to the amount of meals that can be eaten 
from two kav of wheat, they are equal to twelve meals. This is still 
not sufficient, as the wife requires fourteen. The Gemara answers: 
She eats with him on Shabbat evening. Consequently, this meal 
is not included in the amount that must be provided through the 
third party. 


The Gemara asks: This works out well according to the one who 
says that when the mishna is referring to eating, it means literal 
eating. However, according to the one who says that this eating 
on Shabbat evening is a euphemism, and it is actually referring to 
conjugal relations, what can be said? And furthermore, even if the 
meal on Shabbat evening is omitted, they are still thirteen meals that 
she requires but she has enough for only twelve. Rather, this is as Rav 
Hisda said, with regard to Rabbi Yohanan ben Beroka’s opinion: 
Deduct one-half for the grocer’s markup. So too here, bring a half 
and add it to the total amount, which means she has enough for 
sixteen meals, not eight. 


The Gemara asks: This is difficult with regard to one statement of 
Rav Hisda, which seemingly contradicts the other statement of Rav 
Hisda. The Gemara answers: This is not difficult. This statement, that 
the grocer’s markup adds one-third to the price, is referring to a place 

where they also give money as a separate payment for the wood 

required to bake bread. That statement, that the grocer’s markup adds 

half, is referring to a place where they do not give money for wood, 
and therefore the markup must be higher to cover those costs. 


After reconciling the apparent contradiction between the two state- 
ments of Rav Hisda, the Gemara returns to the opinion of Rabbi 
Yohanan ben Beroka. If so, according to the above calculation, there 
are sixteen meals, which is more than a woman requires in a week. 
The Gemara suggests: In that case, who is the author of the mishna? 
Is it in accordance with the opinion of Rabbi Hidka, who said that 
a person is obligated to eat four meals on Shabbat? Since two meals 
are eaten on an ordinary weekday, this results in a total of sixteen 
meals a week. 


HALAKHA 

Half for a leprous house — yaaa mab mpg: If someone 
enters a leprous house, his body is immediately rendered 
ritually impure. However, his clothes and shoes remain 
pure until he has stays there long enough for one to 
recline and eat a half-loaf of wheat bread together with 
condiments. This amount is roughly the volume of six 
eggs, in accordance with the opinion of Rabbi Yohanan 
ben Beroka (Rambam Sefer Tahara, Hilkhot Tumat Tzara‘at 
16:6). 


And half of its half renders the body unfit - mxm's 
mAT bioa: One who eats ritually impure food is dis- 
qualified from partaking of teruma if he eats an amount 
equivalent to the volume of an egg and a half, which is 
equivalent to half of a half-loaf of bread, in accordance 
with the opinion of Rabbi Yohanan ben Beroka (Rambam 
Sefer Tahara, Hilkhot Tumat Okhalin 4:1). 


And half of one half of its half is susceptible to ritual 
impurity as food — paix mya) myn yn ym: Food 
imparts ritual impurity to other food or drink or to the 
hands, only if it contains the volume of an egg without 
its shell (Rambam Sefer Tahara, Hilkhot Tumat Okhalin 41, 
and Kesef Mishne there). 


BACKGROUND 

A leprous house — yaya ma: By Torah law (see Leviti- 
Cus 14:33-57), if leprous spots appear in a house, all the 
objects in the house must be removed in order to pre- 
vent them from becoming ritually impure, after which 
a priest is brought to examine the house. If the priest 
confirms that there is evidence of leprosy, the house is 
quarantined for a week, after which it is reexamined by 
the priest. If the leprous spots darkened or disappeared, 
the house is declared ritually pure. If the spots remained 
unchanged, the house is quarantined for a second week. 
If, after the second week, the spots have then darkened, 
the house is declared ritually pure after it undergoes the 
purification process described below. However, if the 
spots remain unchanged or have spread, the affected 
parts of the house are removed and replaced with new 
materials, after which the house is quarantined for a 
third week. If the spots reappear, the entire house must 
be destroyed, and its stones are disposed of in a ritually 
impure place. 

A leprous house renders people and objects inside 
it ritually impure, with the exception of objects in her- 
metically sealed earthenware containers. If the house 
is declared free of leprosy, it is purified by a process 
involving birds, cedar wood, and red thread, parallel 
to the purification process of a leper. There are many 
halakhic restrictions with regard to the applicability of 
the halakhot pertaining to leprous houses, including the 
restriction that they apply only to structures at least four 
by four cubits in size. 
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HALAKHA 
You can even say the Rabbis - pay xan box: One 
must eat three meals on Shabbat, in the evening, morn- 
ing, and afternoon. The halakha is in accordance with 
the opinion of the Rabbis, not the minority opinion of 
Rabbi Hidka (Rambam Sefer Zemanim, Hilkhot Shabbat 
30:9; Shulhan Arukh, Orah Hayyim 291:1). 


BACKGROUND 

Edomite barley — nivaitx pipe: Since barley can with- 
stand extreme weather conditions better than wheat, it 
can be cultivated in hot regions. Generally speaking, in 
a place where there is less water, the barley harvest will 
yield less grain and the kernels will be smaller. This is 
probably why barley in the south of Judea, near Edom, 
was worse than that of other areas. It is also possible that 
farmers in that region used a particular species of barley, 
one that was suitable for the arid climate but was inferior 
in taste and nutritional value. 


Perek V 
Daf65 Amuda 


BACKGROUND 
Neviraya — XY): Apparently, this village of Neviraya, 
or Nevuraya, was also called Nevor Hayil, Nefor Hayil, 
or, according to some versions of the text, Gevuraya or 
Gevor Hayil. This village was probably located north of 
Safed, but only its ruins remain nowadays, including the 
ruins of its ancient synagogue. 
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The Gemara rejects this suggestion: You can even say that the 
mishna is in accordance with the opinion of the Rabbis," who 
maintain that one is obligated to eat only three meals on Shabbat, 
as you should remove one meal for guests and wayfarers. In other 
words, the husband cannot give his wife the absolute minimum 
amount she requires for herself and no more. He must give her 
enough to provide for the occasional visitor. Consequently, the 
total sum is somewhat more than was originally assumed. 


The Gemara adds: Now that you have arrived at this answer, 
you can even say that the mishna is in accordance with the opinion 
of Rabbi Shimon, who maintains that two kav is sufficient for 
eighteen meals. This can be explained either by saying that Rabbi 
Shimon agrees with the opinion of the Rabbis, that one eats three 
meals on Shabbat, if you remove three meals for guests and way- 
farers, or that Rabbi Shimon agrees with the opinion of Rabbi 
Hidka, that four meals are eaten on Shabbat, in which case you 
must remove two meals for guests and wayfarers. In this manner, 
the mishna can be reconciled with all opinions. 


§ The mishna teaches that Rabbi Yosei said: Only Rabbi Yishmael, 
who was near Edom, allotted her barley. The Gemara asks: But 
does this indicate that it is only in Edom that they eat barley, 
whereas in the rest of the world they do not eat barley? This 
cannot be the case, as barley was eaten by the poor everywhere. 
The Gemara explains: This is what Rabbi Yosei is saying: Only 
Rabbi Yishmael, who was near Edom, allotted her a double 
amount of barley to that of wheat, since Edomite barley’ is bad, 
whereas elsewhere the barley is of a higher quality, and therefore 
the difference between barley and wheat is less marked. 


§ The mishna further taught: And he must give her half a kav of 
legumes as well as oil and fruit. The Gemara comments: And yet 
wine is not taught in the mishna. This supports the opinion of 
Rabbi Elazar, as Rabbi Elazar said: 


Wines are not allotted to a wife. And if you say that in the verse: 
“I will go after my lovers who give me my bread and my water, 
my wool and my flax, my oil and my drink” (Hosea 2:7), “drink 
[shikkuyai]” is apparently a reference to wine, which indicates 
that it is usual for a woman to receive wine, this is invalid, since 
actually shikkuyai is not referring to wine but rather to items that 
a woman desires [mishtokeket]. And what are these? Jewelry or 
other ornaments, not wine. 


Rabbi Yehuda of the village of Neviraya,® and some say of the 
village of Nefor Hayil, interpreted a verse: From where is it 
derived that one does not allot wines for awoman? As it is stated: 
“So Hannah rose up after she had eaten in Shiloh and after he 
had drunk” (1 Samuel 1:9). It states: “He had drunk,” and not: 
She had drunk. This teaches that although she ate, she did not 
drink wine. 


The Gemara asks: However, if that is so, by the same reasoning, 
should the phrase “she had eaten,” which is in the feminine, indeed 
be interpreted to mean that only she ate, and that he did not eat? 
The Gemara answers: We say this interpretation from the fact that 
the verse changed its language. Since the verse was already deal- 
ing with her, what is the reason that it changed the terminology 
and did not state: And had drunk, in the feminine? One can learn 
from this that “he had drunk” means that he drank, but she did 
not drink. 
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The Gemara raises an objection from a baraita: If a woman is 
accustomed to wine, she is given wine. The Gemara explains: If 
the woman is accustomed to wine it is different, as Rav Hinnana 
bar Kahana said that Shmuel said: If a woman is accustomed to 
drinking wine, she is given one cup, and if she is not accustomed 
to wine, she is given two cups. 


The Gemara asks: What is Shmuel saying? His statement is the 
opposite of what one would logically expect. Abaye said: This 
is what he is saying: If she is accustomed to wine, then in the 
presence of her husband she is given two cups, and if she is not 
in the presence of her husband she is given one cup. If she 
is not accustomed to drinking wine, then in the presence of 
her husband she is given only one cup, and if she is not in the 
presence of her husband she is not given wine at all. 


And if you wish, say instead: If she is accustomed to wine, she 
is given wine, but not for drinking, rather for meat pudding 
[tzikei],® made with wine, flour, and leftover meat in a pot. 
As Rabbi Abbahu said that Rabbi Yohanan said: An incident 
occurred involving the daughter-in-law of Nakdimon ben 
Guryon,” whose husband had died. The Sages apportioned 
for her from his estate two sea of wine for pudding, from one 
Shabbat eve to another. She said to them, as a blessing out of 
gratitude: So may you apportion for your own daughters an 
amount as large as this. It was taught: She was a widow waiting 
for her yavam, and consequently, the Sages did not answer amen 
after her blessing, as they did not want their daughters to reach 
her unfortunate state. 


It was taught in a baraita: One cup of wine is good for a woman; 
two cups is a disgrace,’ as she will start to become drunk; after 
three cups, she will become lustful and verbally request sexual 
intercourse, which is unseemly; after four cups of wine, she will 
even request intercourse from a donkey in the marketplace, as 
at this stage she is so drunk that she is not particular about with 
whom she has relations. Rava said: They taught that a woman 
should not drink much wine only if her husband is not with her. 
However, if her husband is with her, we have no problem with 
it. If she feels an urge for intercourse her husband is available. 


The Gemara raises a difficulty: But the case of Hannah was 
one in which her husband was with her, and yet this episode is 
cited as a source for the halakha that a woman should not drink 
wine. The Gemara answers: The case of a guest is different, as 
Rav Huna said: From where is it derived that a guest is prohib- 
ited from engaging in conjugal relations?" As it is stated: “And 
they rose up in the morning early, and worshipped before the 
Lord, and returned, and came to their house to Ramah; and 


Elkanah knew Hannah his wife; and the Lord remembered her” 


(1 Samuel 1:19). This verse indicates that now, after they returned 
home, yes, they engaged in relations; at the outset, when they 
were still in Shiloh, no, they did not. Therefore, Hannah did not 
drink wine in Shiloh. 


PERSONALITIES 


Nakdimon ben Guryon — 79133 2 pia”): Nakdimon ben Guryon, 
whose Hebrew name was Boni, was one of the wealthiest residents 
of Jerusalem in the generation that lived during the destruction of 
the Second Temple. The Gemara in tractate Ta‘anit (19b) recounts 
that he gave large sums for communal causes, and a great miracle 
happened to him in the merit of his efforts. There had been a 


A guest is prohibited from engaging in conjugal relations — 
MwA WWD ADK NIDN: One who is a guest should not 
engage in conjugal relations, due to the lack of privacy, but should 
wait until he returns to his home. However, if the couple is pro- 


HALAKHA 


drought and there was not enough water for the pilgrims who 
has ascended to Jerusalem for the Festival. Nakdimon borrowed 
twelve wells of water from a gentile officer and promised him a 
large sum of money if it did not rain by a certain date. At the last 
moment, Nakdimon prayed to God and a large amount of rain 
suddenly fell. 


vided with a room to themselves, they are permitted to engage 
in relations, provided that they do not use their host's bedding, as 
it may become soiled (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
21:15; Shulhan Arukh, Orah Hayyim 240213 and Even HaEzer 25:7). 


BACKGROUND 
Pudding [tzikei] - »7»¥: This meat pudding is probably 
called by this name because it contains liquids that 
one pours [yotzek] into the pot. The ingredients of 
this pudding included the leftover juices of various 
types of meat that were cooked, to which wine and 
spices were added. 


Two cups is a disgrace — KYT wn Dw: Consump- 
tion of alcohol may have an effect on one’s sexual 
behavior, primarily for psychological reasons. Alcohol 
may remove one’s normal inhibitions and scruples, 
and consumption of a relatively large amount of wine, 
especially when the drinker is not used to alcohol, 
can arouse lust and irregular sexual behavior. A par- 
ticularly large consumption of wine is likely to impair 
sexual performance in men, but this is not the case 
for women. 
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PERSONALITIES 


Homa - xnjin: Homa was the daughter of Isi ben Rav Yitzhak 
ben Rav Yehuda. She was originally married to Rahava from 
Pumbedita, and after his death she married Rav Yitzhak, 
son of Rabba bar bar Hana. When her second husband 
also passed away, Abaye took her as his wife, despite the 
prohibition against marrying a woman whose previous hus- 
bands have died, as he relied on the opinion that a woman 
is considered a danger to her husband only if three previous 
husbands have died. Apparently, Rava’s wife was worried 
that due to Homa’s beauty and lineage, other men would 
also want to marry her. 


Rava — x37: Rava, one of the most prominent fourth- 
generation amora’im in Babylonia, was the son of the 
amora Rav Yosef bar Hama and the colleague of Abaye. 
Rava was born in the town of Mehoza, where he studied 
Torah under Rav Nahman bar Ya'akov and Rav Hisda. The 
Gemara relates that Rava and his study partner, Rami bar 
Hama, were visiting their teacher, Rav Hisda, while the latter's 
young daughter sat on his lap. Rav Hisda playfully asked her 
which of the scholars she would fancy marrying. The girl 
diplomatically answered that she would like to marry both 
of them, whereupon Rava responded that he would be last. 
The daughter ended up marrying Rami bar Hama. After he 
passed away, she married Rava (Bava Batra 12b). 

Rava considered Rav Yosef to be his primary teacher and 
would depart his company by walking backward, causing 
himself multiple injuries to his heels. Upon Rav Yosef's death, 
Abaye was chosen to succeed him as head of the yeshiva of 
Pumbedita and Rava subsequently opened a new yeshiva 
at Mehoza. 

The Talmud records innumerable debates between Rava 
and Abaye, which were ruled in accordance with Rava in all 
but six instances. Rava did become head of the Pumbedita 
yeshiva when Abaye died, but he transferred his teacher's 
academy to his adopted locale of Mehoza. This resulted in 
Rava's yeshiva standing as the single Babylonian house of 
study during this period. 


HALAKHA 


| know that the residents of Mehoza are accustomed to 
drinking wine - Yan NWT KIT 94.4 71a KYT: In a place 
where the custom is that women drink wine, the husband 
must give his wife a small amount of wine, as indicated by 
the stories related in the Gemara (Rambam Sefer Nashim, 
Hilkhot Ishut 12:10; Shulhan Arukh, Even HaEzer 70:3). 


BACKGROUND 

To fill a bed with ropes - ans sabe) bot: The ordinary 
method of constructing a bed was to stretch out ropes 
between the poles that formed the frame of the bed. These 
ropes created a kind of netting that served as a base on 
which a mat would be placed. By contrast, in certain places, 
as described here, the bed was filled with ropes, i.e., they 
wove many ropes in a tight formation, so that there was 
no need for a mat. Although it was possible to lie on these 
beds, they were uncomfortable due to the hardness and 
coarseness of the ropes. 
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The Gemara relates: Abaye’s wife, Homa,’ came before Rava’ 
after Abaye died, as Rava was the local judge. She said to him: 
Apportion sustenance for me, as I am entitled to be sustained 
by Abaye’s heirs. Rava apportioned sustenance for her. She 
subsequently said to him: Apportion wine for me as well. Rava 
said to her: I know that Nahmaniy, i.e., Abaye, did not drink 
wine. Since you were not accustomed to drinking wine during 
your husband's lifetime, you are not entitled to it after his death. 
She said to him: By the Master’s life, this is not correct. In fact, 
he would give me wine to drink in cups [shufrazei]'as large as 
this. She gestured with her hands to show how large the cups 
were. While she was showing him the size of the cups, her arm 
became uncovered, and she was so beautiful that it was as though 
a light had shined in the courtroom. 


Rava arose, went home, and requested intercourse from his wife, 
the daughter of Rav Hisda. The daughter of Rav Hisda said to 
him: Who was just now in the courtroom? Noticing his unusual 
behavior, she suspected that there must have been a woman in 
the court. He said to her: Homa, Abaye’s wife, was there. Upon 
hearing this, Rava’s wife went after Homa and struck her with 
the lock of a chest [kulpei deshida]' until she drove her out of 
the entire city of Mehoza, saying to her: You have already killed 
three men, as Abaye was your third husband, and now you come 
to kill another one, my husband Rava? Since you showed him 
your beauty, he will want to marry you. 


The Gemara relates a similar incident: The wife of Rav Yosef, 
son of Rava, came before Rav Nehemya, son of Rav Yosef, for 
judgment. She said to him: Apportion sustenance for me. Rav 
Nehemya apportioned a certain amount of sustenance for her. 
She said to him: Apportion wine for me as well. He appor- 
tioned wine for her. He said to her: I know that the residents 
of Mehoza are accustomed to drinking wine," and therefore you, 
too, are entitled to wine, in accordance with the local custom. 


Similarly, the wife of Rav Yosef, son of Rav Menashya of D’vil, 
came before Rav Yosef. She said to him: Apportion sustenance 

for me. He apportioned sustenance for her. She added: Appor- 
tion wine for me. He apportioned wine for her. She continued: 
Apportion silk garments for me. Rav Yosef said to her: Why do 

you need silk garments? She said to him: For you, for your 

friends, and for your friends’ friends. Even as a widow, I should 

not have to be ashamed in front of you and your colleagues. 


§ The mishna taught: And he must give her a bed, a soft mat, 
and a hard mat. The Gemara asks: Why does he need to give her 
a soft mat and a hard mat if she already has a bed? Rav Pappa 
said: The mishna is speaking of a place where it is the custom 
to fill a bed with ropes.” Because these ropes cause her suffering 
and age [mevager]' her, she covers them with a mat, which serves 
as a kind of mattress upon which she can lie in comfort. 


LANGUAGE 


Cups [shufrazei] — *151w: The Arukh suggests that shufrazei 
refers to long glass receptacles, similar to the barzina men- 
tioned elsewhere (Shabbat 109b). It is also possible that the 
word shufrazei is related to shofar, horn. 


The lock of a chest [kulpei deshida] - xP p: Some asso- 
ciate kulpei with the Greek kóħagqoç, kolafos, a blow. Others 
state, in accordance with the version of the Arukh in several 
places in the Gemara, that it should be read as kupla desherai, 
from the Persian kopel, meaning a thick stick or a club, and 


the Aramaic desherai, meaning silk weavers. According to this 
interpretation, Rava's wife fashioned a kind of silk stick that she 
used to strike Homa. 


Age [mevager] - 3331: Rashi and several later linguistic 
scholars maintain that this term is similar in meaning to the 
usual form, bagar, aged. That is, the ropes cause her pain and 
make her body age. Alternatively, bagar may be derived from 
the Syriac pagar, meaning a cut or Slice, i.e., the ropes cut 
her body. 
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The Sages taught: One does not give a poor woman a pillow 
and a cushion. In the name of Rabbi Natan, they said: One 
does give her a pillow and a cushion. The Gemara asks: What 
are the circumstances? If it is her usual manner to use a pillow 
and cushion, what is the reason for the opinion of the first 
tanna that she is not given these items? And ifit is not her usual 
manner, what is the reason for the opinion of Rabbi Natan? 


The Gemara answers: No, it is necessary in a case where it is his 
manner to use a pillow and cushion, but it is not her manner. 
The first tanna holds that the husband says to her: When I go 
away from you, I will take my bedding with me, and when I 
come back] will bring it with me. And Rabbi Natan holds that 
she can say to him: Sometimes it happens that you arrive at 
twilight and you are unable to bring it with you, and you will 
take my bedding and you will make me lie on the ground. 
Therefore, I require extra pillows and cushions. 


§ The mishna further taught: And he must give her a cap, and 
shoes every Festival, and clothes once a year. Rav Pappa said to 
Abaye: 


This tanna creates a bizarre situation in which the woman is left 
naked but wearing shoes, as the husband must give his wife 
shoes three times a year but new clothing only once a year. 
Abaye said to him: The tanna is standing, i.e., speaking of, a 
mountainous region," in which she cannot do without three 
pairs of shoes, as shoes wear out quickly in hilly areas. And in 
passing, the tanna teaches us that he should give them to her 
on a Festival, so that she will rejoice in them during the 
Festival. 


§ The mishna teaches: And he must give her clothes with a 
value of fifty dinars. Abaye said: This is referring to fifty simple 
[peshitei]' dinars,’ used as the money of the state, which are 
worth only one-eighth of Tyrian dinars. From where did Abaye 
derive this? From the fact that it teaches: In what case is this 
statement said? It is with regard to the poorest of Jews. How- 
ever, in the case of a prominent man, all the amounts are 
increased in accordance with his prominence. And if it enters 
your mind that the mishna means literally fifty dinars, from 
where would such a poor man get fifty dinars? How could a 
pauper afford to give such a large sum to his wife for her cloth- 
ing? Rather, learn from this that the mishna is referring to fifty 
simple dinars. 


BACKGROUND 


Simple dinars — *9*ws "m: Generally speaking, two monetary 
systems were in use during the talmudic period. One of these 
was based on a silver standard. This system, which was used in 


the Bible, is called Tyrian money by the Sages. The other system, 
known as money of the state, used the same names for its coins, 


but the value of each coin was one-eighth of the value of the 


coin with the same name in the Tyrian system. Using the same 
name for coins of different value was common and still exists 
in some places today. Consequently, it is necessary to clarify in 
each case whether the sum in question refers to silver dinars 
or simple dinars. 


NOTES 

The tanna is standing, speaking of, a mountainous region — 
NP OA Dips xan: The Maggid Mishne cites this as proof 
for the Rambam’ opinion that all the details in this chapter 
describing the exact items and quantities a husband must 
provide for his wife are limited to particular times and places. 
In practice, a husband must provide her with the ability to 
live in a manner considered acceptable in their community, 
in accordance with the principles delineated here. 


LANGUAGE 

Simple [peshitei] — 9»: Some explain this term literally as 
referring to simple copper coins. Others relate this word to 
the Middle Persian pisiz, meaning a small coin. 
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§ The mishna further states: And he may not give her new clothes 
in the summer, nor worn garments in the rainy season, and the 
leftover, worn clothes belong to her. The Sages taught: Leftover 
sustenance belongs to the husband," whereas leftover, worn 
clothes belong to the wife." The Gemara asks: With regard to the 
statement that worn clothes belong to the wife, why does she need 
these old clothes? Rahava said: She requires them, as she covers 
herself with them during her days of menstruation, so that she 
does not become repulsive to her husband. If she wears her nor- 
mal clothes when she is menstruating, he will later be disgusted by 
her. 


Abaye said: We have a tradition that the leftover, worn clothes 
of a widow" belong to the husband’s heirs. The reason is that it is 
only in that case there, concerning a woman whose husband is alive, 
that the reasoning so that she does not become repulsive to her 
husband can be applied. Whereas here, when he is dead, let her 
become repulsive. There is no need to ensure that she find favor 
in the eyes of his heirs. 


§ The mishna teaches that he gives her a silver ma'a, and she eats 
with him from one Shabbat evening to the next. The Gemara asks: 
What is the meaning of the phrase: She eats, in this context? Rav 
Nahman said: It means literally that she eats with him" once a 
week. Rav Ashi said: This is referring to sexual relations. 


The mishna states: And she eats with him from Shabbat evening 
to Shabbat evening. Granted, according to the one who says that 
it means actual eating, this explanation is consistent with that 
which is taught: She eats. However, according to the one who 
says that it is referring to sexual relations, what is the meaning of: 
She eats? The Gemara explains: It is a euphemism, as it is written: 
“So is the way of an adulterous woman; she eats, and wipes her 
mouth, and says: I have done no wickedness” (Proverbs 30:20). 


The Gemara raises an objection: Rabban Shimon ben Gamliel 
says, disagreeing with the tanna of the mishna: She eats on Shabbat 
evening and on Shabbat. Granted, according to the one who says 
that it means actual eating, this explanation is consistent with that 
which is taught: And Shabbat, i.e., she dines with him also on the 
day of Shabbat. However, according to the one who says that it is 
referring to sexual relations, are there sexual relations on the day 
of Shabbat? But didn’t Rav Huna say: The Jewish people are holy 
and therefore do not engage in sexual relations during the day? 
The Gemara answers that Rava said: If they are in a dark house, it 
is permitted to engage in relations even during the day. 


§ The mishna teaches: And if she is nursing, the required amount 
is reduced from her earnings and is added to the sum she receives 
for her sustenance. Rabbi Ulla the Great taught at the entrance to 
the house of the Nasi: Although the Sages said that a person is not 
obligated to sustain his sons and daughters when they are young, 
still, he must sustain the very young ones." 


HALAKHA 


Leftover sustenance belongs to the husband — byb Dii win: 
If sustenance was apportioned for a wife and some is left over, 
it belongs to her husband. Many authorities maintain that this 
halakha applies only if there are leftovers due to a reduction in the 
price of food, but if she ate less than usual, the leftovers belong to 
her (Rambam Sefer Nashim, Hilkhot Ishut 12:13; Shulhan Arukh, Even 
HaEzer 70:3, and in the comment of Rema). 


Leftover, worn clothes belong to the wife — mr nina anin: If 
a husband gave his wife clothes and they wore out, “they belong to 
her (Rambam Sefer Nashim, Hilkhot Ishut 13:1; Tur, Even HaEzer 73). 


Leftover, worn clothes of a widow — miy nixba anin: The 
leftover, worn clothes of a widow belong to her husband's heirs 
(Rambam Sefer Nashim, Hilkhot Ishut 18:4; Shulhan Arukh, Even 
HaEzer 95:5). 


It means literally that she eats with him — wan Thaix: Even if 
a husband provides his wife with food by means of a third party, 
he must eat with her every Shabbat evening. The halakha is in 
accordance with the opinion of Rav Nahman, as is usual for cases 
involving monetary judgment (Rambam Sefer Nashim, Hilkhot Ishut 
12:12; Shulhan Arukh, Even HaEzer 70:2). 


Sustain the very young ones - Dyp 13W jt: Just as a husband is 
obligated by Torah law to sustain his wife, he is likewise obligated by 
Torah law to provide sustenance for his young sons and daughters 
until they reach the age of six. From this age onward, the obligation 
to sustain them is by rabbinic law. The halakha is in accordance with 
the opinion of Rabbi Ulla the Great (Rambam Sefer Nashim, Hilkhot 
Ishut 12:14; Shulhan Arukh, Even HaEzer 71:1). 
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The Gemara asks: Until when are they considered very young? 
Until the age of six, in accordance with the opinion of Rav Asi, 
as Rav Asi said: A six-year-old minor may go out by means of 
his mother’s eiruv," if she prepared an eiruv on one side of the city. 
He is included in his mother’s eiruv rather than that of his father, 
as he is considered subordinate to his mother. 


The Gemara asks: From where is this halakha that Rabbi Ulla 
taught derived? The Gemara explains that it is derived from the 
fact that it teaches: If she is nursing, the required amount is 
reduced from her earnings and is added to the sum she receives 
for her sustenance. What is the reason for this? Is it not because 
the baby needs to eat together with her? This shows that a father 
is responsible to provide for his young child. The Gemara rejects 
this proof: But perhaps he increases her sustenance not due to the 
baby but because she is considered ill due to her weakness while 
nursing, in which case the obligation stems from his obligation 
to his wife, not to his child. 


The Gemara retorts: If so, let the mishna teach: If she was ill. What 
is the reason that it specifies: If she was nursing? The reason for 
this halakha must certainly be due to the child. The Gemara again 
rejects this answer: But perhaps the mishna teaches us this, that 
in an ordinary situation, nursing women are considered ill, and 
that a husband must increase the sustenance all the more so if 
his wife is actually ill. Consequently, this does not prove that a 
father is obligated to sustain his very young child. It was stated 
that Rabbi Yehoshua ben Levi said: Wine is added for a nursing 
woman," as wine is good for milk." 


HALAKHA 

A six-year-old minor may go out by means of his moth- 
er's eiruv — fas IYI NY? WW 72 Pop: Up to and including 
the age of six, a child may use his mother's eiruv, without 
contributing the standard two meals toward the eiruv. The 
halakha is in accordance with the opinion of Rav Asi (Rif; 
Rambam; Smag; Smak). However, other sources (Rosh; 
Tur; Mishna Berura, based on Eliyya Rabba) indicate that a 
four- or five-year-old child who is not dependent upon his 
mother may not rely on her eiruv (Rambam Sefer Zemanim, 
Hilkhot Eiruvin 6:21; Shulhan Arukh, Orah Hayyim 414:2). 


Wine is added for a nursing woman - }” ab pppin: 
During the period that a woman is nursing, a husband 
must provide her with foods that are beneficial for her 
milk in addition to her regular sustenance, e.g., wine 
(Rambam Sefer Nashim, Hilkhot Ishut 21:11; Shulhan Arukh, 
Even HaEzer 80:11). 


NOTES 
Wine is good for milk — abn m5) j»: Most commen- 
taries consider this statement conclusive proof that the 
increase in sustenance is for the benefit of the child rather 
than the mother, as Rabbi Yehoshua ben Levi says that 
wine is good for milk, not for the nursing mother (see 
Rivan and Ri Migash). 


1047/1 P19: KETUBOT: PEREK V:65B 371 


This file may not be reproduced or distributed in any form without express permission from the publisher 


This file may not be reproduced or distributed in any form without express permission from the publisher 


With regard to the sums in the marriage contract, the conclusion is that a man can 
add as large an additional sum as he likes. However, the additional sum can be 
collected only by a woman who was widowed or divorced after marriage. If the 
relationship ends during the betrothal stage, the woman receives only the main sum 
of her marriage contract, but not the additional sum. 


By rabbinic law, the husband is prohibited from reducing the sum below the mini- 
mum amount, even if his wife agrees. If a man does not write a marriage contract at 
all, or writes one for less than the minimum amount, their relationship amounts to 
licentious sexual intercourse. 


After betrothal, unless the couple agrees otherwise, there is generally an appointed 
date set for the marriage. Once this date arrives, the woman is entitled to be sustained 
from the husband’s assets. Nevertheless, due to various considerations, the Sages 
ruled that a woman who is betrothed to a priest may not partake of teruma until 
they are actually married. 


With regard to the wife's obligation to perform tasks, the conclusion is that she is 
responsible for the primary maintenance of the household: Preparing food and 
caring for the young children, and other household duties. Additionally, she must 
do some work to aid in producing income for the family. Nevertheless, these are 
not absolute obligations, as a woman has the prerogative to declare that she will 
forfeit the right to sustenance from her husband in return for being able to keep her 
earnings. Additionally, if the wife brings property into the marriage from her dowry, 
or if the husband or wife is from a family that is not accustomed to performing 
household tasks, she is exempt from those tasks, due to the halakha that a woman 
ascends with her husband to his social status but does not descend from her status 
if his is lower. 


Despite this, even a wealthy woman must perform certain acts of affection for her 
husband. These are tasks that do not require great effort but create feelings of close- 
ness between them. Also, a woman may not be completely idle, as this leads to sin. 
For these and other reasons, the conclusion is that the husband cannot consecrate 
his wife’s earnings. 


The Sages delineated specific intervals at which the husband must engage in sexual 
relations with his wife, depending on his occupation, and he is not permitted to 
reduce the frequency of his conjugal obligations below this minimum without the 
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wife’s agreement. Nevertheless, he is permitted to leave her for a time in order to 
study Torah, despite the resultant neglect of his conjugal obligations during his 
absence. 


The conjugal obligations are so significant that if one of the parties becomes com- 
pletely unable to fulfill them, the couple is required to get divorced. If the husband 
is the one who deprives his wife of sexual intercourse, he must divorce her and 
give her the payment of her marriage contract. If the wife deprives the husband, she 
may be divorced without payment of her marriage contract. Furthermore, if one 
spouse refuses to engage in conjugal relations with the other due to a disagreement 
between them, this spouse is declared rebellious and is subject to monetary fines. 
And the Sages decreed that if the disagreement is not resolved within a short time, 
the couple should get divorced. 


The Sages also set minimum amounts of food, clothing, and household necessities 
that the poorest of Jewish husbands must provide for their wives. These amounts, 
like other details of the stipulations in the marriage contract, fluctuate with the 
accepted practice in each community. Additionally, the couple has the right to 
stipulate different terms between them. 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 
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376 COMMON ACRONYMS 


Radak 
Radbaz 
Ralbag 
Ramah 
Rambam 
Ramban 
Ran 
Rashash 
Rashba 
Rashbam 
Rashbatz 
Rashi 
Re'em Horowitz 
Rema 

Ri HaLavan 
Ri Haver 
Ri Migash 
Riaf 

Riaz 

Rid 
Ridvaz 

Rif 

Rim 

Ritva 

Riva 
Rivam 
Rivan 


Rivash 


Rosh 

Shakh 

Shas 

Sheelat Ya‘avetz 
Shela 

Siddur Rashi 
Sma 

Smag 

Smak 


Talmid HaRa‘ah 


Rabbi Shlomo ben Rashbatz 
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Rabbi Shlomo, son of Rabbi Shimon ben Tzemah Duran 
Rabbi David Kimhi 

Rabbi David ben Zimra 

Rabbi Levi ben Gershon 

Rabbi Meir HaLevi 


Rabbi Moshe ben Maimon 


Rabbi Moshe ben Nahman 

Rabbeinu Nissim ben Reuven of Gerona 
Rabbi Shmuel Strashun 

Rabbi Shlomo ben Adderet 

Rabbi Shmuel ben Meir 

Rabbi Shimon ben Tzemah Duran 


Rabbi Shlomo Yitzhaki 


Rabbi Elazar Moshe Horowitz 

Rabbi Moshe Isserles 

Rabbeinu Yitzhak ben Ya'akov of Prague 
Rabbi Yitzhak Isaac Haver 

Rabbi Yosef Migash 

Rabbi Yoshiya Pinto 

Rabbi Yeshaya di Trani the Younger 
Rabbi Yeshaya di Trani the Elder 

Rabbi Ya'akov David ben Ze'ev Wilovsky 


Rabbi Yitzhak Alfasi 


Rabbi Yitzhak Meir of Gur 

Rabbi Yom Tov ben Avraham Asevilli (of Seville) 
Rabbeinu Yitzhak ben Asher 

Rabbi Yitzhak ben Meir 

Rabbi Yehuda bar Natan 

Rabbi Yitzhak ben Sheshet 

Rabbeinu Asher ben Rabbi Yehiel 

Siftei Kohen by Rabbi Shabtai Cohen Rappaport 

The Six Orders of the Mishna 

Responsa of Rabbi Ya'akov Emden 

Shenei Luhot HaBerit by Rabbi Yeshaya HaLevi Horowitz 
Siddur compiled by Rashi’s students 

Sefer Meirat Einayim by Rabbi Yehoshua Falk 

Sefer Mitzvot Gadol by Rabbi Moshe of Coucy 

Sefer Mitzvot Katan by Rabbi Yitzhak ben Yosef of Corbeil 


A student of Rabbi Aharon HaLevi 
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Talmid HaRashba A student of Rabbi Shlomo ben Adderet 
= Jure zahav sy lial Pavin HaLevi 


i HaLavan laser oF Poppe Yitzhak sol Ya‘ ae of f RragUE 
— Sefer HaTurim by Rabbi Ya'akov ben Asher 
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138...Halla — abn 

262...Flutes — pron 

The baraita is incomplete — anp 2) spa nin 
48...and it is teaching the following 

103...A deaf-mute, an imbecile, or a minor — op TBI win 


y 


61...Judea and Galilee -bby mn 


Rav Yosef sat before — 131 KAVIT 177 AAP AP 19 P 
279...Rav Hamnuna, etc. 


3 


95...Cup of good tidings — mivabw pis 
342...Kutah - K3 

55...Samaritan — m3 

321...When Rav Dimi came — 1297 II NNN’ 
337...Whenever he recognizes her — APIAY pa kE) 
363...Cap -793 

344. . Celery — DBS 

95... Writing a receipt - 330 nana 


5 


21... To paint her eyes blue — nhia nig 

362... To perform halitza — vbn 

362... To consummate the levirate marriage — pa) 
42...To open his intestines — vya 93 IN ningh 


n 


32...INCcense — wama 


A woman who had her hymen — yY nama 
57...fuptured by wood 


From when they cast barley into —xnyDKA WY mayan 
39...the mortar [asinta] 

68...Mamzer — W 

363...Maneh — ny 

143...First tithe — wx Wyn 

31...Drains an abscess — Kpn DYDD 

363...Soft mat — yaa 

328... The initial version of the mishna - miwx mwn 

50... The family of Dorketi — epiit nnswa 

18...Mata Mehasya — K'oma Kma 

206...Turns over — n357 

138...Priestly gifts — niama 


366...Neviraya - K?V) 

27...Neharde’a — KYI 

113... The Sages of Neharde’a — 91773 
231...Damages of cats and dogs -nm J> Oras) 
165...A young woman ~ TWI 

152...Neresh - Wg 


D 


364... The sea and the kav — ap xD 
227...A mnemonic -vo 

52... Seleucia -Kph 

215... Sandal fish -bup 


y 
330...Canaanite slave — 33 Tay 
223...A slave who pierces precious pearls — niha api tay 


X 


150...Geese — KMN 

322...She may partake of teruma — manna nbis 

123...Usha — xwx 

53...Sexually underdeveloped woman [ailonit] - math 

347. ..| would have been endangered — 25RD 

The bathhouse — PMAR IKI 1D TMD 
352...collapsed under him 

309...Betrothal and marriage — pwn por 

344...Eating soil — mats n2% 

52...Eating dates — a yan TP% 

140... Alexandria of Egypt - oa bw MYNDI 

171... The four death penalties — ninna pats 

147...Ashkelon — pwns 


al 
11... The court that permitted the oil —xnwa Ww KYTI 
153...Bei Hoza’a -agina 
97... The house of the emperor - 1D») 2 
62...A court of priests — D> by pma 
173...Pharynx — mbar ma 
365...A leprous house — yaaan ma 
129... The daughters of Master Shmuel -bgn wr na 
The scent of the virgin — 9742 FIN" px mana 
50. ..does not diffuse 
a 
22...Covering of the grave -is 
168. ..Verbal analogy — me mpa 


7 


443...One who eats. ..will have -33 ay wt... DK7 

Foods that are detrimental - 3nd owg Da7 
344...for milk 

The blood is pooled — ana AN ix Tp 175" 07 
26...0r flowing through vessels attached 

134...Doubtfully tithed produce [demai] — «1 

51...Her blood and her children — 33) paT 

368...To fill a bed with ropes — Yana wens gt 


n 


A grown woman does not - D'ana nayy mb p nyia 
201...have a claim concerning virginity 

23...One goes to theaters — mixepwy pn 

The milk becomes spoiled — 3343 a27 
341. ..due to pregnancy 

30...Diverting — mT 

They are the first of - onan nyna nina y 
26...the limbs burned 

184...Forewarning — mT 


t 
369... Simple dinars — "wwa st 
311.. .Land of inferior quality - nnar 


n 
Distribution of teruma at — nis pbn 
139...the threshing floors 
Stakes placed on the sides of - paw mw 9am 
135...the public domain 
173...Fat -37 


Index of 
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Index of 
Background 


` 


He saw that their faces — DMINW DANBW...7KT 
51...were black 


336...Hand mill — KPI NII 
342...Exilarch — xmas wy 


w 


311... Sabbatical Year — mwaw 

358. ..A widow waiting for her yavam - 0X yaw 
187...An ox that was sentenced to be stoned -bpon Ww 
115...Boils — pnw 

294...Shinnana — KY 

215...Lest her existing fetus be crushed, etc. — F3... X2W 
215...Lest she conceive and die — mam sayna Kaw 
198...Secondary forbidden relatives — minh new 
367...Two cups is a disgrace — xa by ow 
366...Edomite barley — nisaitts piye 

53...Maidservant — naw 

81...Creeping animal - yw 

71...Shetuki — pine 

364... The warp and the woof — sw nw 


n 


244...The honorifics of Rav and Rabbi — 31) 31 6A 


Will submit to intercourse — monn ios byan 
15...with the prefect first 


281...Dates laid out to dry on the mats — roma byt wan 
14... The ordinance of Ezra — tw napa 

96... Teruma — mann 

313... The teruma of the tithe — Wyn nana 


330...A Hebrew slave — ay Tay 
208... The beheaded calf — nany may 


Until Rav Yosef sat — NWI ABP 31 NT TW 
240...at the head 


Until the black is greater — 1397 by iing maw ay 
200...than the white 


28...Until the wound heals — naan mang ty 

180. ..False conspiring witnesses — panit wy 

217...Vessel [atzitz] — yxy 

278...Sting of a scorpion or hornet — 799%) JIpy nypy 
112...At times sane, at times insane — Api ony Dn ony 


5 
364...Pundeyon — jP» 
278...Younger than six years old — ww jan nina 


Flax causes the — D*NSWA Ms DAWN 7ST AX MDA AWS 
348...mouth to smell foul and the lips to stiffen 


46...An unobstructed orifice and blood — oat) mins nna 


Xi 
32... Tzaidan — 8 
79... Tzippori — 5 
367...Pudding [tzikei] — px 
218...Pain - wy 


P 
302. ..The kav measurement of Neharde’a — KYTI KAP 
208...Cleaver — yi? 
324. ..Minor girl — mapp 
120...Sanctification of the month — wring wimp 
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n 


X 


368.. .Age [mevager] — vIn 

49. . Prostitutes [mevarakhta] - kn>71212 
32...Incense [mugmar] — vasa 

344...Brine [moninei] — 3 

114...Hesitant [mehassem] — pena 
118...Praise [mekallesat] — nobpa 
223...Pearls [margaliyyot] — nihan 
23...Makes matches [meshadkhin] — paten 


2 


349...Games [nadrashir] — porn 
28...Barrel [nazyata] — xO 


D 
49...Cloth [sudar] — Y1 
100...Surhav — anyo 
325...Abrogation [simfon] — jiane 
172...Diphtheria [serunki] — 331910 


y 
295...Strikes [ukelei] — ay 
74...A family of questionable lineage [issa] — 7B 
217...Vessel [atzitz] — yxy 


5 
20...Rouge [pokeset] - nopia 
303... .Profit [purna] — maya 
8...Began to menstruate [peirsa nidda] - m AD YS 


136. . .Public [parhesya] — KoT 
302... Towns [parvadaha] - xI 
352... Tax collector [peristaka] — xpRD nS 
341...Parasang [parsa] — xDD 
369...Simple [peshitei] — ww 
ve 
171. ..Cold and heat [tzinim pahim] - wma myx 
43...Rough cloth [tzerada] - xT 


P 
326...Gambler [kuvyustus] — Dippyarp 
368... The lock of a chest [kulpei deshida] - KPT ship 
208...Cleaver [kofitz] - y»s1p 
79...Wagons [keronot] — nity 
100. ..Veil [kerita] — xn) 
23...Circuses [karkiyyaot] — ni”? 
340...Weeds [kashkashin] — popp 
335...Chair [katedra] — KAP 


w 
368...Cups [shufrazei] — 9w 
61...Groomsmen [shushvinin] — ppap 
109...Document of security [passim] - BS wy 
65...Big-toothed one [shinnana] — x23" 
174. ..Silk [shirain] — pyw 


16...Decree of religious persecution [shemada] - xTw 


n 
344...Garden cress [tahlei] — nn 


99...Gate of the city [abbula] - Kha 
98... Agrippa [Agrippas] — D9% 
279...Clamored [avash] — wn% 
278...Congregation [ukhlusa] - KDDK 
52...Widow [almana] — mix 
123...Rationale [amatla] — xbox 
17...Entourage [asperava] — XINIBDN 
362...Asteira — XPADK 

129...North [astan] — pox 
280...House [appadna] — ITN 

301... Designated repayment [apoteiki] — 'miax 


al 


352...Panic [bahata] - Anta 
281...Mats [budya] — xT 
359...Absurdity [burkha] — xaa 
345...In my place [baharikai] — «pina 
300...My hovel [bikati] — na 

157. . Beit haperas — DBI a 

112. ..Bar Shatya — KYW 33 


a 


150...Branches [gavza] - Kma 
349...Small dogs [guriyyata kitanyata] — KPID KIYA 
347...Slices [gargelidei] — pan 


4 


53...Like a ram [dukhranit] — mIa 
50...Dorketi — ep wt 
132...Significance [derara] — KYI 


1 
15...Prefect [hegmon] — imax 
223...Commoners [hedyotot] — nip 
g1...Hinnuma — KII 
39...Wedding celebration [hillula] — shba 


1 


9...Set period [veset] - np) 


n 


42...Attendants of the city [hazzanei hair] — Yyy an 


v 


Those whose knowledge is — pprayw 
97...incomplete [turmisin] 


68...Nature [tivo] — ia 

249...Land tax [taska] — xppY 

23... Theaters [tartiyyaot] — nix 
358... .Half-dinars [terapaikin] — pp ype 


i 


275.. Jackal [yarod] - tix? 


a 


344. . Coriander [kusbarta] - KP23 
49...Palm branches [kufrei] — 1513 
79...On the contrary [kelapei layya] — xo b> 


5 


303. ..lt would seem [likhora] — mix 
287...Bandits [/istim] — Duo 
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123...Rav Aha Sar HaBira — nyan W XM 31 

114...Rav Ashi — 8x 37 

360...Rav Zevid — Wat 37 

315...Rav Hanina — NPI TT 

39...Rav Pappa — xan 

97...Rav Shmuel bar Rav Yitzhak — pny? 37 say n 
368...Rava -8 

222. ..Rabbi Elazar —swhre 34 

154.. .Rabbi Zekharya ben HaKatzav - a¥p7 13 3127 
355...Rabbi Hiyya - x»m a7 

356...Rabbi Hama bar Bisa - x93 33 xama 

356.. .Rabbi Hananya ben Hakhinai — 'x»37 72 79939 931 
41...Rabbi Yehuda bar Nahmani -3am 33 997) 31 
355...Rabbi Yosei ben Zimra — y2" Ja *DY 931 
171...Rabbi Nehunya ben HaKana — mapa ya XIN) 93 
38...Rabbi Shimon — jiynaw a7 


Rabbi Shimon, son of — 367 {3 yiynw a7 
132...the deputy High Priest 


320...Rami bar Hama — aM 32 %27 


118...Rami bar Yehezkel -brp 32 


w 


344. ..King Shapur — xan siw 
338... Shmuel -bgn 
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294...Abba of Sura — TYD NIX 
341...Abaye — 93% 
98...King Agrippa — ban DEIN 
347....King Izgur — e312 “wate 

al 
149...Ben Donai — 9217 a 
357...Ben Kalba Savua — sav x3 ja 
287...Ben Netzer — 13] 
142...Bar Nappaha — 65214 


n 


368...Homa — xin 


$ 


294...Yehuda bar Mareimar — WATY 


n 


347.. .Mar Zutra — KWN N 
153...Mari bar Isak — Pox 52 11 


) 


340...Nahum of Galia -Nha wx Dm 
367...Nakdimon ben Guryon — i718 13 piap 


= 


312... The Sages of Pumbedita — x12339 


` 
320. ..Rav Avya — KoI 
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